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CASES  DECIDED 


IN  THX 


COURT  OF  APPEALS 


or  THE 


STATE  OF  NEW  YORK 

COMMENCING    OCTOBER   1Q,    1882. 


Alvin  J.  Johnson  et  al.,  Appellants,  v.  Robert  W.  Donnell 

et  al.,  Respondents. 

Plaintiffs  were  the  owners  of  certain  sight  drafts  drawn  on  defendants. 
P.,  who  was  plaintiffs*  confidential  clerk  and  book-keeper,  and  had  au- 
thority to  receive  payments  for  them  in  the  coarse  of  their  business,  in- 
dorsed the  drafts'1  For  deposit  in  the  Broadway  National  Bank."  A 
messenger  boy  in  plaintiffs'  employ,  who  had  been  directed  by  them  to 
obey  the  orders  of  P.,  by  his  direction  took  the  drafts  to  defendants'  office 
and  received  payment  in  money ;  this  he  paid  over  to  P.,  who  appro- 
priated  it.  In  an  action  for  alleged  conversion  of  the  drafts,  held,  that 
the  indorsement  did  not  confer  apparent  authority  upon  the  boy  to 
receive  payment ;  but  that  as  P.  had  such  authority,  the  delivery  of  tho 
money  to  him  was  a  valid  payment  to  plaintiffs. 

(Argued  June  19,  1882 ;  decided  October  10,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
perior  Court  of  the  city  of  New  York,  entered  upon  an  order 
made  February  12,  1881,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  the  report  of  a  referee.  (Reported 
below,  15  J.  &  S.  187.) 

This  action  was  brought  to  recover  damages  for  the  alleged 
conversion  of  seven  sight  drafts  drawn  upon  plaintiffs. 

The  material  facts  are  stated  in  the  opinion. 
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Gertrude    Jones,  .Respondent,    v.    William    E.    Morgan, 

Appellant. 

Defendant  owned  a  building  in  the  city  of  New  York,  need  and  occupied 
as  a  storehouse.  Under  an  agreement  with  plaintiff,  who  desired  to  store 
for  safe-keeping  certain  household  furniture,  a  space  was  allotted  to  her 
in  said  building,  and  defendant  assured  her  that  her  goods  would  be  safe, 
and  would  be  guarded  day  and  night.  The  allotted  space  was  inclosed  by 
wooden  partitions  with  a  door,  upon  which  were  two  locks,  the  key  ot  one 
of  which  was  kept  by  plaintiff.  When  money  was  paid  by  plaintiff  it  was 
receipted  for,  generally  as  paid  for  storage.  Most  of  the  property  was 
stolen  by  those  in  charge  of  the  building.  In  an  action  to  recover  dam- 
ages the  court  charged,  in  substance,  that  the  contract  was  one  of  bail- 
ment, that  defendant,  if  liable  at  all,  was  liable  as  a  warehouseman,  and 
bound  to  exercise  ordinary  care  and  prudence.     Held  no  error. 

It  seems  immaterial  whether  the  contract  was  one  of  bailment,  or  of  hiring 
the  allotted  room,  as  in  either  case  defendant  was  bound  to  exercise 
ordinary  care  and  prudence  in  guarding  the  goods. 

As  bearing  upon  the  question  of  value,  plaintiff  was  allowed  to  testify,  under 
objection  and  exception,  prices  paid  by  her  for  some  of  the  articles  of 
furniture.  She  testified  that  she  purchased  them  some  six  or  seven  years 
before  they  were  left  in  store,  and  that  she  paid  the  market  price,  which 
she  stated.  She  testified,  also,  as  to  the  manner  of  use  and  condition  of 
the  property.  Held  no  error;  that  the  measure  of  damages  was  the  value 
of  the  property  at  the  time  defendant  failed  to  deliver  on  demand,  with 
interest ;  that,  as  it  was  impracticable  to  prove  its  market  value  at  that 
time,  or  to  get  a  valuation  from  experts  because  of  the  loss  of  the  prop- 
erty, it  was  the  only  way  and  so  proper  to  get  at  the  value  by  showing 
the  cost,  the  condition  it  was  in,  and  the  depreciation  from  use. 

Beach  v.  B.  dt  D.  B.  B.  B.Co.  (37  N.  Y.  467),  distinguished. 

Plaintiff,  by  the  aid  of  detectives,  and  of  legal  proceedings,  and  by  the  ex- 
penditure of  money,  recovered  a  portion  of  her  property.  She  was  allowed 
to  prove,  under  objection  and  exception,  the  expenses  thus  incurred. 
Held  no  error;  that  plaintiff  was  not  bound  to  seek  for  her  property,  but 
upon  defendant's  failure  to  deliver,  he  became  liable  for  the  whole 
amount,  and  what  she  did  to  recover  the  property,  so  far  as  it  was  suc- 
cessful, was  for  his  benefit,  he  being  entitled  to  credit  for  that  portion  so 
recovered,  but  he  could  not  claim  the  credit  without  allowing  the  ex- 
pense incurred. 

So  also  held,  plaintiff  was  entitled  to  prove  and  to  be  allowed  the  expense 
of  repairing  some  of  the  furniture  which  was  recovered  in  a  damaged  con- 
dition. 


(Argued  June  21, 1882 ;  decided  October  10,  1882.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  April  1, 1881,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict.  (Mem.  of  decision  below,  24 
flun,  372.) 

This  action  was  brought  to  recover  damages  for  the  loss  of 
a  quantity  of  household  goods,  which  the  plaintiff  alleged  she 
stored  with  the  defendant,  and  which  were  lost  through  his 
negligence. 

The  plaintiff  in  April,  1875,  stored  a  large  and  valuable 
quantity  of  household  furniture  and  other  property  in  a  build- 
ing owned  by  the  defendant  and  known  as  number  12  Washing- 
ton place.  It  was  designed  that  the  property  should  remain  there 
while  plaintiff  and  her  husband  remained  in  Europe,  which  it 
was  contemplated  might  include  a  period  of  several  years.  They 
did,  however,  return  in  1876,  when  the  property  was  found  in 
the  same  condition  in  which  they  had  left  it,  and  they  went 
again  to  Europe  in  the  summer  of  that  year,  returning  finally 
in  November,  1877.     During  their  second  absence  most  of  the 
property  deposited  in  the  building  was  removed  and  feloniously 
misappropriated  by  the  persons  who  had  charge  of  it ;  and  it 
was  to  recover  the  value  of   what  had  been  so   taken  that 
the   action   in   this   case  was  brought.     At  the  time  when 
the  property  was  placed  in  the  building  it  had  in  fact  been 
leased  to  a  tenant  named  Griswold.     But  this  circumstance 
does  not  appear  to  have  been  communicated  either  to  the 
plaintiff  or  her  husband.  The  latter  went  to  the  building,  and  a 
negotiation  was  opened  with  Griswold  concerning  the  terms 
upon  which  the  property  might  be  stored ;  they  did  not  agree, 
and  Griswold  referred  him  to  the  defendant.     An  interview 
took  place  between  them  in  which  the  terms  proposed  by  Gris- 
wold are  stated  to  have  been  repeated  to  the  defendant,  ac- 
companied with  an  application  to  reduce  the  price  of  the  space 
so  proposed  to  be  furnished  in  which  the  goods  should  be  stored. 
The  interview  resulted  in  no  deduction,  and  plaintiff's  husband 
was  referred  back  by  defendant  to  Griswold  as  the  person  who 
was  in  charge  of  the  property.     In  conformity  to  this  refer- 
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ence,  further  negotiations  were  carried  on  between  Griswold 
and  the  plaintiff's  husband,  which  resulted  in  the  acceptance  of 
the  terms  offered  and  the  appropriation  of  a  space,  as  afore- 
said, in  which  the  property  was  to  be  placed  and  stored.  This 
space  was  afterward  partitioned  off  with  a  board  partition, 
and  the  property  deposited  in  it.  The  entrance  to  it  was  by 
means  of  a  door  which  was  secured  by  two  locks,  one  of  which 
was  put  on  by  and  remained  subject  to  the  control  of  plaintiff. 
The  further  material  facts  are  stated  in  the  opinion. 

Joseph  B.  FUmders  for  appellant.    Defendant  had  no  con- 
nection with  this  storage  business.     He  was  simply  landlord. 
(Taylor's  L.  &  T.,  §  24,  p.  20  [7th  ed.]  ;  Jackson  v.  BrowneU, 
1  Johns.  267 ;  TutOe  v.  Beebe,  8  id.  152 ;  DeMoU  v.  Eager- 
man,  id.   220 ;  Muzzy  v.  Whitney,  10  id.   235 ;  Greenwood 
v.  Brink,  1  Hun,  227 ;  Ogden  v.  Astor,  4  Sandf .  311  \  Ben- 
dell  v.  Hettrick,  35  Supr.  Ct.  405 ;  AngeU  v.  Cook,  2  T.  &  C. 
175 ;   Pattison  v.  Blanchard,  5  N.  T.  191 ;    Heimst/reet  v. 
ITowlcmd,  5  Denio,    68;    Gibson  v.  Stone,  43   Barb.   285; 
BwrcTde  v.  Eckhart,  3  N.  Y.  132.)  If  defendant  had  promised 
to  keep  janitors  and  night  watchmen  on  the  premises,  and  he 
had  been  the  proprietor  of  the  business,  and  it  had    been 
a  case  of  bailment  and  he  the  bailee,  such  a  promise  would 
not  have  enlarged  the  obligation  imposed  by  law.  (Ooggs  v. 
Bernard,  1  Smith's  L.  C.  346  [6th  Am.  ed.] ;  2  Blackst.  Oomm. 
452 ;  Foster  v.  Essex  Bk.,  17  Mass.  501 ;  Schiffelvn  v.  Hwrvey, 
6  Johns.   179;    Hylamd  v.  Pawl,  33  Barb.   241;    Price  v. 
HaHshorn,  44  id.  667 ;  S.  C,  44  N.  T.  94.)  A  bailee,  simply  as 
such,  is  not  liable  for  goods  stolen  or  embezzled  by  his  store- 
keeper or  servant.  (Schmidt  v.  Blood,  9  Wend.  268  ;  Foote  v. 
Starrs,  2  Barb.  326.)  No  bailment  existed  in  this  case.  (Don- 
sey  v.  Richardson,  3  Ell-  &  Bl.  77 ;  Eng.  Com.  L.  R,  Q.  B. 
148 ;  Holden  v.  SouCby,  98  Eng.  C.  L.  R  254 ;  Farnworth  v. 
Packwood,  1  Starkie,  249;)  The  hiring  of  rooms  and  separate 
inclosures,  for  any  or  every  purpose,  in  buildings  of  any  or 
every  kind,  for  the  distinct  and  separate  occupancy  or  use  of 
the  hirer,  is  a  tenancy.  (Inmcm  v.  Stamp,  1  Starkie,    12; 
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Rickett  v.  Lullick,  6  C.  &  P.  66 ;  Underwood  v.  Burrows, 
7  id.  26 ;  Eahin  v.  Broum,  1  E.  D.  Smith,  36  ;  Browning  v. 
Delesme,  3  Sandf .  Sup.  Ct.  13  ;  Dyett  v.  Pendleton^  8  Cow. 
727 ;  Cohen  v.  Dupont,  1  Sandf.  Sup.  Ct.  260 ;  Kerr  v. 
Merchs*.  Etch.  Co.,  3  Edw.  Ch.  315 ;  Graves  v.  Berdon,  29 
Barb.  100;  affirmed,  26  K  T.  498;  Austin  v.  field,  7  Abb. 
Pr.  [U.  S.]  29  ;  Townsend  v.  OUsey,  id.  59 ;  Johnson  v.  Dixon, 
1  Daly,  178.) 

Samuel  Band  for  respondent.  A  warehouseman  taking 
goods  on  storage  for  hire  is  answerable  for  their  loss,  unless 
he  can  show  that  the  loss  occurred  under  circumstances  exon- 
erating him  from  all  blame,  or  that  he  exercised  a  degree  of 
care  in  their  safe-keeping  to  repel  the  conclusion  that  the  loss 
occurred  through  his  negligence  or  dishonesty.  (Aherent  v. 
Squire  et  al.,  1  Daly,  347.)  The  question  of  negligence  is  for 
the  jury.  (Chenowith  v.  Dickinson,  8  B.  Monr.  156 ;  Clark 
v.  AmshaWj  1  Row.  30 ;  Safe  Deposit  Co.  v.  Pollock,  85  Penn. 
St.  391 ;  Schooler's  Bailments,  §  104 ;  Patterson  v.  Syracuse 
Bk.,  80  N.  Y.  82 ;  Bays  v.  MMer,  70  id.  112-117 ;  Story  on 
Bailments,  §  440 ;  Schouler's  Bailments,  111.)  The  judge  was 
right  in  holding,  as  matter  of  law,  that  the  plaintiffs  con- 
tract was  one  of  storage  or  bailment  of  goods  either  with  the 
defendant  or  Griswold.  ( Wilson  v.  Martin,  1  Denio,  604.) 
There  was  no  error  in  admitting  the  plaintiffs  evidence  of  the 
actual  cost  of  the  goods.  {McQormick  v.  Pa.  B.  B.,  49  N.  Y. 
318 ;  HaZsey  v.  SvnsebaMgh,  15  id.  485 ;  Dowden  v.  Pa.  B.  B. 
Co.,  13  Blatchf.  402 ;  Howard  v.  MoDonough,  8  Daly,  368 ; 
Dowdatt  v.  Pa.  B.  B.  Co.,  13  Blatchf.  403  ;  Cliquofs  Cham- 
pagne, 3  Wall.  115, 141 ;  Lush  v.  Druse,  4  Wend.  315.) 

Eabl,  J.  The  questions  of  fact  litigated  upon  the  trial  of  this 
action  were  finally  settled  by  the  verdict  of  the  jury  and  the 
decision  of  the  court  at  General  Term,  and  they  are  not  sub- 
ject to  further  review  here.  Among  the  questions  thus  set* 
tied  is  the  one  relating  to  the  person  with  whom  the  plaintiff 
contracted.     There  was  some  evidence,  not  very  satisfactory, 
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but  jet  sufficient  to  warrant  the  verdict,  that  she  contracted 
with  the  defendant.  That  evidence  was  reviewed  and  com* 
mented  on  sufficiently  by  Daniels,  J.,  in  his  opinion  delivered 
in  the  court  below,  and  it  would  serve  no  useful  purpose  to 
give  it  further  attention  at  this  time.  I  will,  therefore,  proceed 
at  once  to  the  examination  of  the  questions  of  law  presented 
for  our  consideration. 

The  plaintiff  claims  that  her  contract  with  the  defendant 
was  one  for  the  storage  of  her  goods  in  his  storehouse,  and 
that  his  responsibility  to  her  was  that  of  one  who  takes  goods 
to  be  stored  in  a  storehouse  for  hire.  The  claim*  of  the  de- 
fendant is  that  the  plaintiff  hired  the  room  in  which  she  placed 
her  goods,  and  that  the  relation  between  him  and  her,  if  any 
existed,  was  that  of  landlord  and  tenant,  with  the  responsi- 
bility on  his  part  which  such  a  relation  implied. 

The  trial  judge  charged  the  jury  that  the  contract  of  the 
plaintiff  with  the  defendant,  if  they  should  find  that  it 
was  made  with  him,  was  one  of  bailment,  and  that  the  defend* 
ant,  if  liable  at  all,  was  liable  as  a  warehouseman,  and  bound 
to  exercise  ordinary  care  and  diligence  in  keeping  the  goods ; 
and  to  this  portion  of  the  charge  the  defendant  excepted. 

It  is  not  absolutely  essential  to  determine  whether  the  con- 
tract between  the  plaintiff  and  the  defendant  was  one  of  bail- 
ment of  the  goods  or  of  hiring  the  room  in  which  they  were 
stored,  because  which  ever  it  was  the  defendant  was  bound  to 
exercise  ordinary  care  and  prudence  in  guarding  them.  Such 
a  responsibility  was  imposed  upon  him  by  the  very  nature  of 
the  transaction.  The  plaintiff  was  seeking  a  safe  place  for  the 
storage  of  her  goods.  The  defendant  had  a  storehouse  in 
which  the  storage  business  was  carried  on,  and  he  assured  her 
that  her  goods  would  be  safe  therein,  and  that  they  would  be 
under  the  guard  of  a  watchman  by  night  and  a  responsible  or 
reliable  man  by  day.  The  price  for  the  space  in  the  store- 
house allotted  to  the  plaintiff  was  fixed  in  reference  to  these 
circumstances.  The  parties  could  not  have  understood  that 
the  defendant  was  to  take  no  care  of  the  goods.  The  very 
nature  of  the  contract  and  the  relation  between  the  parties 
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imposed  upon  the  defendant  the  obligation  of  ordinary  care 
and  prudence  in  keeping  the  goods.  It  is  like  the  case  of  one 
who  hires  a  box  contained  in  the  safe  of  a  safe-deposit  com- 
pany. He  may  keep  the  key,  but  the  company,  without  special 
contract  to  that  effect,  would  be  held  to  at  least  ordinary  care 
in  keeping  the  deposit,  and  the  duty  of  such  care  would  arise 
from  the  nature  of  the  business  it  was  carrying  on,  and  the 
obligation  to  discharge  it  would  be  implied  from  the  relation 
between  the  parties. 

But  we  are  of  opinion  that  the  judge  was  right  in  holding 
that  the  contract  was  one  of  bailment.  The  building  in  which 
the  goods  were  stored  was  a  storehouse  and  the  business  therein 
carried  on  was  the  storage  business.  The  business  was  adver- 
tised as  such,  and  the  plaintiff  went  to  the  storehouse  to  have 
her  goods  stored  there.  When  she  paid  money  on  account  of 
the  space  occupied  by  her  in  the  building  it  was  always  paid 
for  storage  and  receipted  to  her  as  such.  It  matters  not  that 
in  some  of  the  conversations  between  the  parties  the  price 
charged  was  called  rent.  It  was  generally  called  the  price  of 
storage,  and  by  whatever  name  it  was  called  it  is  clear  that  the 
parties  always  understood  it  to  be  the  price  or  charge  for 
storage. 

It  matters  not  that  a  space  was  assigned  to  the  plaintiff  for 
the  storage  of  her  goods  and  separated  from  the  rest  of  the 
room  in  which  it  was  by  board  partitions.  That  was  by  special 
arrangement  between  the  parties,  and  the  defendant  accepted 
the  goods  in  that  way.  They  were  in  bulk  in  his  storehouse 
under  his  charge  and  in  his  keeping  just  as  they  would  have 
been  if  they  had  been  placed  in  a  large  box  or  in  locked-up 
boxes  in  the  same  room.  It  is  a  species  of  bailment  like  that 
existing  in  the  case  of  the  depositor  in  a  safe-deposit  company, 
who  hires  a  box  for  his  valuables  arid  keeps  the  key ;  but  as  I 
have  before  stated,  it  is  unnecessary  to  define  the  precise  nature 
of  the  contract,  or  to  give  it  a  name.  The  defendant  assumed 
the  obligation  of  ordinary  care  and  prudence  in  keeping  the 
goods,  and  that  is  sufficient  to  sustain  the  charge  of  the  judge.* 


•The  omitted  portion  of  the  opinion  relates  to  matters  not  of  any  general  Interest 
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Upon  the  trial  of  the  action,  the  plaintiff  testified  as  a  wit- 
ness in  her  own  behalf,  to  the  value  of  certain  of  the  articles  of 
furniture.  She  testified  that  she  bought  them  in  1868  and 
1869,  and  paid  the  market  price  for  them,  and  what  they  then 
cost  her.  The  defendant's  counsel  objected  to  the  evidence  of 
the  purchase-price  of  the  articles,  on  the  ground  that  the  time 
was  too  remote,  and  the  judge  overruled  the  objection.  In 
this  there  was  no  error.  The  defendant  was  to  be  charged 
with  the  value  of  the  articles  at  the  time  he  failed  to  deliver 
them  to  the  plaintiff  upon  her  demand,  and  their  fair  value  at 
that  time,  with  interest,  was  the  measure  of  plaintiff's  recovery. 
If  it  was  practicable  to  give  evidence  of  their  precise  market 
value  at  that  time,  then  such  evidence  should  have  been  re- 
quired. But  this  was  second-hand  furniture,  having  no  real 
market  value.  The  furniture  was  lost,  and  hence  it  could  not 
be  exhibited  to  experts  for  their  valuation.  It  was  incumbent 
then  upon  the  plaintiff  to  make  the  best  proof  she  could.  She 
therefore  gave  proof  showing  when  she  purchased  the  furni- 
ture, what  it  then  cost  her  in  the  market,  how  it  had  been  used, 
and  what  its  condition  was,  and  then  what  the  depreciation 
was  upon  furniture  from  the  fact  that  it  was  old  and  had 
been  used,  and  from  all  these  facts  it  was  for  the  jury  to  de- 
termine the  value  of  the  furniture  at  the  time  of  the  breach  of 
defendant's  contract.  There  seems  to  have  been  no  other  feasi- 
ble way  to  ascertain  the  value.  Within  what  range  as  to 
place  and  time  witnesses  shall  be  confined  in  their  testimony 
to  the  value  of  personal  property,  when  its  value  comes  in 
question,  must  often  depend  upon  the  circumstances  of  the 
case  and  be  in  the  discretion  of  the  trial  judge.  When  the 
property  has  a  market  value  at  the  time  and  place,  which  can 
be  proved  by  witnesses  who  can  then  and  there  speak  of  it, 
it  must  be  proved  by  such  witnesses.  When  therfe  is  no  mar- 
ket value  at  the  place,  then  its  market  value  at  some  other  place 
may  be  proved.  If  there  is  no  market  value  at  the  time,  then 
market  value  at  some  other  time  before  or  after  may  be  proved. 
And  if  the  property  is  of  such  a  character  as  to  have  no  market 
value,  then  other  proof  tending  to  show  the  value  at  the  proper 
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time  and  place  must  of  necessity  be  resorted  to.  Here  the  origi- 
nal cost  of  the  property  was  proved,  and  the  manner  in  which  it 
had  been  used  and  its  condition.  Plaintiffs  witnesses  testified 
that  the  deterioration  upon  snch  furniture  from  a  fair  cost  price 
would  be  twenty-five  per  cent,  and  defendant's  witnesses  testi- 
fied that  it  would  be  from  fifty  to  sixty  per  cent.  Here  were 
all  the  elements  from  which  a  jury  could  arrive,  not  with 
precise  accuracy,  but  with  sufficient  accuracy  for  the  purposes 
of  justice,  at  what  would  be  a  fair  compensation  to  the  plaint- 
iff for  her  loss. 

Nothing  in  conflict  with  these  views  appears  to  have  been 
decided  in  Beach  v.  Raritcm  &  Delaware  Bay  Ji.  B.  Go.  (37 
N.  Y.  457,  470).  In  that  case  the  action  was  to  recover  the 
value  of  a  barge,  and  it  was  said  by  Woodruff,  J.,  to  be 
erroneous  to  allow  proof  of  the  price  paid  for  the  barge  six 
years  before  the  time  at  which  her  value  was  to  be  estimated 
for  the  purpose  of  the  trial.  There  does  not  appear  to  have  been 
any  difficulty  to  prove  the  market  value  of  the  barge  at  the 
time  she  was  converted  by  the  defendant,  and  it  does  not  ap- 
pear that  there  was  any  necessity  to  resort  to  the  price  paid. 
The  learned  judge  said  that  "  the  testimony  in  ordinary  cases 
to  market  value  is  confined  to  the  time  when  the  value  is  to 
be  taken,  or,  in  special  circumstances,  to  a  reasonable  time  be- 
fore or  after  the  day  in  question."  What  is  a  reasonable  time 
in  such  a  case  must  be  determined  by  the  trial  judge  in  view 
of  all  the  circumstances.  Here  there  were  special  circum- 
stances. This  was  not  an  ordinary  case.  The  furniture  had 
no  market  value,  and  the  best,  if  not  only,  way  to  get  at  its 
value  was  to  prove  its  cost  in  the  market,  and  then  the  de- 
terioration by  age  and  use.  In  the  case  cited  the  judgment 
was  not  reversed  for  any  error  in  the  reception  of  evidence, 
but  for  an  error  in  the  charge  of  the  judge. 

The  plaintiff  in  her  complaint  claimed  compensation  for  the 
entire  value  of  her  furniture  as  for  a  total  loss.  By  the  aid 
of  detectives,  by  legal  proceedings,  and  the  expenditure  of 
money,  she  recovered  some  of  the  property,  and  she  was  al- 
lowed to  prove,  against  the  objection  of  the  defendant,  what 
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expenses  she  thus  incurred.  She  was  not  bound  to  seek  for  her 
property.  When  the  defendant  failed,  upon  demand,  to  de- 
liver it  to  her,  he  became  liable  for  the  whole  of  it.  What 
she  did,  therefore,  to  recover  the  property,  so  far  as  it  was  suc- 
cessful, was  for  his  benefit  and  he  was  entitled  to  credit  for 
the  property  thus  recovered,  less  the  expense  of  recovering  it. 
He  could  not  claim  the  credit  without  allowing  the  expense, 
and  he  cannot  complain  that,  instead  of  being  charged  with  the 
whole  value  of  the  property  recovered,  he  was  charged  only 
with  the  expense  of  recovering  it.  The  same  observations  are 
applicable  to  the  expense  of  repairing  some  of  the  furniture 
recovered  in  a  damaged  condition. 

I  have  now  examined  the  most  important  exceptions  pre- 
sented for  our  consideration.  I  have  not  overlooked  any  of 
the  other  exceptions  to  which  our  attention  was  called.  It  is 
sufficient  to  say  of  them  that  they  point  out  no  error  prejudi- 
cial to  the  defendant. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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op  New  Yobk,  Appellants,  v.  The  People,  ex  rel.  Henry 
Henderson,  Respondent. 

On  the  trial  of  an  indictment  for  larceny,  it  appeared  that  the  prisoner  H.f 
who  was  a  saloon-keeper,  received  from  R.  a  $30  gold  piece  out  of  which 
to  take  pay  for  twenty-five  cents'  worth  of  liquor;  not  being  able  to  make 
change,  H.  was  requested  by  B.  to  go  out  and  get  the  change;  he  went 
out  and  lost  the  money  gambling.  Held,  that  H.  was  properly  convicted 
of  the  crime  charged. 

The  People,  ex  rel.  Henderson,  v.  The  Justice*  (26  Hun,  587),  reversed. 

Beg.  v.  Thomas  (9  C.  &  P.  741),  disapproved. 

(Argued  June  22,  1882 ;  decided  October  10, 1882.) 
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Error  to  the  General  Term  of  the  Supreme  Court,  in  the 
first  judicial  department,  to  review  order  made  March  15, 1882, 
which  reversed  a  judgment  of  Court  of  Special  Sessions  of  the 
Peace  in  and  for  the  city  and  county  of  New  York,  entered 
upon  a  verdict  convicting  the  said  Henry  Henderson  of  the 
crime  of  larceny.     (Reported  below,  26  Hun,  537.) 

The  evidence  on  the  part  of  the  prosecution  showed  that  one 
Robertson  went  into  the  saloon  kept  by  the  prisoner  and  pro- 
cured  some  lager,  the  price  for  which  was  twenty-five  cents ;  he 
handed  the  prisoner  a  $20  gold  piece,  and  he  being  unable  to 
change  it,  was  requested  by  Robertson  to  go  out  and  get  the 
change.  The  prisoner  went  out  and  did  not  return ;  he  lost 
the  money  gambling. 

John  Vincent  for  appellant.  As  the  relator  took  the  $20 
gold  coin  animo  furandi  the  prisoner  was  properly  convicted. 
(Hildel>7*wnd  v.  The  People,  56  ST.  T.  394 ;  Zoomis  v.  The 
People,  67  id.  326 ;  1  Hawkins'  Pleas  of  the  Crown,  210 ;  2 
Russell  on  Crimes,  21 ;  Smith  v.  The  People,  53  N.  T.  Ill ; 
Ann  Atkinson's  Case,  Cas.  Cro.  Law,  247.) 

William  F.  ITinteing  for  respondent.  The  conviction  was 
wrong,  because  the  complainant  voluntarily  parted  with  the 
possession  not  only,  but  with  the  property,  and  did  not  ex- 
pect a  return  of  the  identical  property.  (2  East's  P.  C,  §  116, 
chap.  16 ;  1  Hale's  P.  C.  509;  Hildebrand  v.  People,  56  N. 
T.  398  ;  Smith  v.  People,  53  id.  Ill ;  McDonald  v.  People, 
43  id.  61 ;  Kelly  v.  People,  13  N.  Y.  Sup.  Ct.  509 ;  Wolf- 
steen  v.  People,  id.  121 ;  Weiyman  v.  People,  11  id.  511 ; 
Rex  v.  Hunt,  8  Cox's  Cr.  Cas.  405 ;  Lewer  v.  Commonwealth, 
15  S.  &  R.  93 ;  Roscoe's  Cr.  Ev.  [7th  ed.]  626-636 ;  Wharton's 
Am.  Cr.  Law  [5th  rev.  ed.],  1780 ;  Comm.  v.  James,  2  B.  & 
H.  Ldg.  Cr.  Cas.  2  and  4;  2  East's  P.  C.  668;  Blunt  v. 
Comm.,  4  Leigh,  689  ;  Peg.  v.  Thomas,  9  C.  &  P.  741 ;  Reg.  v. 
Jackson,  1  Moody's  C.  C.  119  ;  Mowery  v.  Walsh,  8  Cow. 
228 ;  Reg.  v.  Bcvrnes,  2  Den.  C.  0.  59 ;  Reg.  v.  Adams,  R.  & 
R.  C.  C.  225 ;  Reg.  v.  Nicholson,  2  East's  P.  C.  669 ;  2  Rus- 
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sell  on  Crimes,  35  [6th  ed.]  ;  Archibald's  Cr.  PI.  895  ;  Wilson 
v.  People,  39  N.  Y.  460 ;  People  v.  Anderson,  14  Johns.  294 ; 
People  v.  Abrams, 13  N.  T.  Sup.  Ot.  491 ;  People  v.  Call, 

1  Denio,  120 ;  13  Coke's  Inst.  107 ;  1  Leach,  411 ;  Hex  v.  Leigh, 

2  East's  P.  C.  553  ;  Ranking  Case,  Russ.  &  Ryan,  44 ;  1  Hale's 
P.  C.  504;  1  Hawkins'  P.  C.,  chap.  33,  §  2;  4  Black.  Com. 
232;  Roscoe's  Cr.  Ev.  553;  Barb.  Cr.  Law,  153;  Archi- 
bald's Cr.  PI.  186-188  ;  2  Starkie  on  Evidence,  606.)  There 
was  no  trespass  in  taking  the  gold  piece,  and  without  which 
there  can  be  no  larceny.  (McDonald  v.  People,  43  N.  T.  561 ; 
Eildebrand  v.  People,  56  id.  396 ;  1  Hawkins'  P.  C,  §  1, 
p.  208 ;  2  Russell  on  Crimes,  35  [6th  ed.] ;  Beg.  v.  Middleton, 
12  Cox's  Cr.  Cas.  269 ;  Reg.  v.  Thomas,  9  O.  &  P.  741 ;  30 
Eng.  Com.  Law  Rep.  314 ;  56  N".  T.  396-397 ;  Beg.  v.  McKale, 
11  Cox's  Cr.  Cas.  34.) 

Tbaoy,  J.  The  $20  gold  coin  was  intrusted  to  the  relator 
for  the  single  and  specific  purpose  of  having  it  changed  into 
other  money,  to  be  returned  to  the  prosecutor.  The  relator  had 
no  property  or  interest  in  the  coin,  and  the  prosecutor  never 
intended  to  part  with  his  property  therein.  The  relator  left 
his  restaurant  with  the  coin  under  the  pretense  of  obtaining 
change,  and  immediately  gambled  it  away  and  did  not  return. 
These  facts  warranted  the  jury  in  finding  that,  when  he  left 
the  presence  of  the  prosecutor,  he  took  the  coin  with  him  with 
the  intent  to  steal  it.  This,  within  all  the  authorities,  except  the 
one  hereinafter  referred  to,  justified  his  conviction  for  larceny. 
(Eildebrand  v.  The  People,  56  N.  Y.  394 ;  15  Am.  Rep.  435. 
Zoomis  et  al.  v.  The  People,  67  N.  Y.  326;  23  Am. 
Rep.  123  ;  Hawkins'  Pleas  of  the  Crown,  vol.  1,  p.  210 ;  Rus- 
sell on  Crimes,  vol.  2,  p.  21.)  In  Russell  on  Crimes  and  in 
Hawkins'  Pleas  of  the  Crown  the  rule  is  stated  as  follows :  "So, 
also,  if  a  watchmaker  steal  a  watch  intrusted  to  him  to  clean, 
or  if  one  steal  clothes  delivered  to  him  for  the  purpose  of 
being  washed,  or  guineas  delivered  for  the  purpose  of  being 
changed  into  half  guineas,  or  a  watch  delivered  for  the  purpose 
of  being  repaired,  in  all  these  circumstances  the  goods  taken 
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have  been  thought  to  remain  in  possession  of  the  proprietor, 
and  the  taking  of  them  away  held  to  be  felony."  Hawkins 
cites,  to  each  of  these  cases,  an  authority  on  which  it  rests.  One 
of  the  cases  so  cited  is  that  of  Ann  Atkinson,  in  which  it  was 
held  that  if  one  stole  guineas  delivered  for  the  purpose  of  being 
changed  into  half  guineas,  it  was  larceny.  (Cas.  Cro.  Law,  2477.) 
Thecase  of  Reg.  v.  Thomas  is  a  nisi  prvus  case,  reported  in  9 
C.  &  P.  741,  where  it  was  held  by  Coleridge,  J.,  that  "the 
prosecutor,  havipg  permitted  the  sovereign  to  be  taken  away  for 
change,  could  never  have  expected  to  receive  back  that  specific 
coin.  He  has,  therefore,  divested  himself  at  the  time  of  the 
entire  possession  of  the  sovereign,  consequently  I  think  there 
was  not  a  sufficient  trespass  to  constitute  larceny." 

The  learned  presiding  justice,  who  delivered  the  opinion  of 
the  General  Term  in  this  case,  fell  into  an  error  in  supposing  that 
the  doctrine  of  the  case  of  Reg.  v.  Thomas  had  been  adopted 
by  this  court  as  the  law  of  this  State.     In  the  case  of  HUde- 
brand  v.  The  People  (56  K  Y.  394-397 ;  15  Am.  Eep.  435), 
where  this  court  is  supposed  to  have  adopted  the  rule  laid  down 
in  the  case  of  Reg.  v.  Thomas,  the  plaintiff  had  been  convicted 
of  stealing  a  $50  bill,  handed  him  to  take  out  ten  cents  in  pay- 
ment for  a  glass  of  soda.     The  prisoner  put  down  a  few  coppers 
upon  the  counter,  and,  when  asked  for  the  change,  took  the  prose- 
cutor by  the  neck  and  shoved  him  out  of  doors  and  kept  the 
money.    The  prisoner  was  convicted,  and  the  conviction  was 
affirmed  by  this  court.    The  case  of  Reg.  v.  Thomas  was  cited 
and  relied  upon  by  the  prisoner.     The  facts  of  the  two  cases 
differed,  and,  after  criticizing  the  case  of  Reg.  v.  Thomas  as  a 
nisiprius  case,  and  not  authoritative  for  that  reason,  the  court 
pointed  out  the  difference  between  the  facts  of  that  case  and  the 
facts  of  the  case  then  being  considered,  without  overruling  or 
affirming  the  doctrine  of  Reg.  v.  Thomas. 

In  Zoomis  et  al.  v.  The  People  (67  N.  Y.  329  ;  23  Am.  Rep. 
123)  the  case  of  Reg.  v.  Thomas  was  again  referred  to,  and  this 
court  there  declared  that  the  weight  of  authority  was  decidedly 
opposed  to  the  doctrine  of  that  case,  and  again  affirmed  a  con- 
viction, in  which  that  case  was  relied  upon  as  an  authority  for 
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reversal.  The  decisions  of  this  court  have  been  uniformly 
against  the  doctrine  of  Peg.  v.  Thomas. 

In  The  People  v.  McDonald  (43  N.  Y.  61),  this  court  held 
that  "  if  money  or  property  is  delivered  by  the  owner  to  a  per- 
son for  mere  custody  or  for  some  specified  purpose,  the  legal 
possession  remains  in  the  owner,  and  the  criminal  conversion 
of  it  by  the  custodian  is  larceny." 

Again,  in  Smith  v.  The  People  (53  N.  Y.  Ill ;  13  Am.  Rep. 
474),  it  was  said  by  Allen,  J.,  that  "  when  the  delivery  of  goods 
is  made  for  a  single  and  specific  purpose,  the  possession  is  still 
supposed  to  reside,  not  parted  with,  in  the  first  proprietor." 

The  rule  of  Peg.  v.  Thomas  was  never  adopted  by  this  court, 
is  not  good  law,  and  should  be  disregarded. 

Judgment  of  the  General  Term  should  be  reversed  and  the 
judgment  of  the  Special  Sessions  affirmed. 

All  concur. 

Judgment  accordingly. 
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Mart  Short,  Appellant,  v.  The  Home  Insurance  Company, 

Respondent. 

A  policy  of  fire  insurance  contained  a  provision  that,  in  case  the  premises 
"become  vacant  or  unoccupied,  and  so  remain,  with  knowledge  of  the 

*  assured,  without  notice  to  and  consent  of  the  company  in  writing,"  the  pol- 
icy should  be  void .  The  premises  were  vacant  and  unoccupied  at  the  time 
of  the  insurance  and  so  continued  until  the  building  insured  was  destroyed 
by  fire.  In  an  action  upon  the  policy,  held,  that  there  was  a  breach  of 
the  condition. 

Bui  held,  that  if  defendant  had  knowledge  of  the  facts  at  the  time  of  the 
issuing  of  the  policy,  it  was  to  be  presumed  that  it  by  mistake  omitted 
to  express  the  fact  in  the  policy,  or  waived  the  condition,  or  held  itself 
estopped  from  setting  it  up,  as  a  contrary  inference  would  impute  to  it 
a  fraudulent  intent  to  deliver  and  receive  pay  for  an  invalid  instrument ; 
and  that,  as  the  evidence  tended  to  show  defendant's  agent  had  such 
knowledge,  and  made  the  insurance  without  regard  to  the  condition  of 
the  premises,  a  refusal  to  submit  the  question  of  knowledge  to  the  jury 
was  error. 


(Argued  June  22, 1882 ;  decided  October  10,  1882.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  Buffalo,  entered  upon  an  order  made  April  19,  1879, 
which  affirmed  a  judgment  in  favor  of  defendant,  entered  upon 
a  verdict  directed  by  the  court. 

This  action  was  upon  a  policy  of  fire  insurance  issued  by 
defendant  to  plaintiff  for  one  year  from  its  date— December 
9, 1876. 

The  material  facts  are  set  forth  in  the  opinion. 

James  M.  Humphrey  for  appellant.    A  warranty  will  in  no 
case  be  extended  by  construction  to  include  any  thing  not  nec- 
essarily implied  in  its  terms.      {Owen  v.  Holland  Purchase 
Ins.   Co.,  56  N.  Y.  565  ;    Mwrkes  v.  Nat.  Ins.  Co.  of  N.  T., 
24  How.  Pr.  565  ;  Bcmn  v.  Home  Ins.  Co.,  59  K  T.  387 ;  Wood- 
ruff v.  Imp.  F.  Ins.  Co.,  83  id.  134 ;  Hoffman  v.  ^Etna   Ins. 
Co.,  32  id.  414 ;  Aurora  Fire  Ins.  Co.  v.  Eddy,  50  111.  106 ; 
Wakefield  v.   Orient  Ins.  Co.,  50  Wis.  532,  536 ;    22  Wall. 
[U.  S.]  404;  50  Iowa,  561;  Clinton  v.  Hope  Ins.  Co.,  45  N. 
Y.  454 ;  DiUeber  v.  Home  Ins.  Co.,  69  id.  256.)    The  policy 
was  valid  and  binding  upon  the  defendant  when  issued,  not- 
withstanding the  property  was  vacant  and  unoccupied.   {Gates 
v.  Madison   Co.  Ins.  Co.,  5  N.  Y.  475 ;    Browning  v.  Home 
Ins.  Co.,  71  id.  512.)    The  condition  in  the  policy  was  waived. 
To  presume  or  hold  otherwise  a  fraudulent  intent  on  the  part 
of  the  defendant  to  obtain  the  plaintiff's  money  (the  premium) 
for  an  invalid  policy  must  be  assumed,  which  fraud  he  would 
be  estopped  from  alleging.    (Humphrey  v.  Hartford  F.  Ins. 
Co.,  15  Blatchf.  505  ;  Van.Schoick  v.  Niagara  Ins.  Co.,  68  N. 
Y.  439 ;    Mead  v.  W.  I.  Ins.  Co.,  64  id.  453 ;    Continental 
N.  Hank  v.  Nat.  £k.  of  Comm.,  50  N.  Y.  575 ;  McCabe  v. 
Faurmeri  B.  Ins.  Co.,  14  Hun,  602 ;    Hoffman  v.  JEtna  Ins. 
Co.,  32  N.  Y.  413 ;    Woodruff  v.  Imp.  F.  Ins:  Co.,  83  id.  133; 
Cone  v.  N.  F.  Ins.  Co.,  60  id.  619 ;  52  I1L  60.) 

Spencer   Clinton  for  respondent.     The  words  in  the  policy, 
"  vacant  or  unoccupied,"  must  be  construed  with  reference  to 
the  kind  of  structure  or  building  insured.     Occupation  of  a 
Sickbls  —  Vol.  XLV.        3 
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dwelling-house  is  living  in  it.  (Paine  v.  Ag.  Ins.  Co.,  5  N. 
Y.  Sup.  Ot.  [T.  &  C]  619;  Woodruff  v.  Imp.  Ins.  Co.,  83 
N:  Y.  133;  Eermarm  v.  Merck.  Ins.  Co.,  81  id.  184 ;  Wait 
v.  Ag.  Ins.  Co.,  13  Hun,  371 ;  Hermann  v.  Adriatic  Ins- 
Co.,  85  N.  Y.  162 ;  Gibbs  v.  Continental  Ins.  Co.,  13  Hun, 
611.)  The  offer  to  prove  an  intent  on  Mrs.  Gaven's  part  to 
occupy  the  premises  was  properly  rejected.  (  Whitney  v.  The 
Black  Bwer  Ins.  Co.,  9  Hun,  41.) 

Miller,  J.  The  policy  of  insurance  upon  which  this  ac- 
tion is  brought,  among  other  things  contained  a  provision 
that  in  case  the  premises  "  become  vacant  or  unoccupied,  and 
so  remain  with  the  knowledge  of  the  assured,  without  notice 
to  and  consent  of  the  company  in  writing,"  then  the  policy 
should  be  void.  At  the  time  the  policy  was  issued  the  prem- 
ises and  the  building  thereon  were  unoccupied,  and  so 
continued  up  to  the  time  of  the  destruction  of  the  building 
by  fire  in  the  month  of  January,  1877.  The  proof  upon  the 
trial  showed  that  early  in  December,  1876,  another  policy  ex- 
isted in  a  different  company,  which  was  canceled  because  the 
premises  were  unoccupied.  The  defendant's  agent  testified 
that  the  plaintiff's  agent  and  husband  represented  that  they 
were  occupied  as  a  saloon  and  a  dwelling.  This  is  denied  by 
Mr.  Short,  but  no  evidence  was  given  tending  to  show  that 
the  premises  were  occupied,  or  that  they  were  not  vacant  and  un- 
occupied upon  the  day  that  the  policy  was  issued,  or  since 
then,  and  the  proof  showed  that  the  occupant  had  left  prior  to 
that  time. 

In  view  of  these  conceded  facts,  it  cannot  very  well  be  asserted 
that  there  was  any  serious  question  as  to  the  premises  being 
vacant  and  unoccupied,  or  that  the  plaintiff,  in  the  absence  of 
proof  to  the  contrary,  was  without  knowledge  of  the  fact,  and 
is  not  responsible  for  the  knowledge  and  acts  of  her  husband 
and  her  agent,  in  procuring  the  policy  in  question.  It  must, 
therefore,  be  assumed,  we  think,  that  the  premises  were  vacant 
and  unoccupied  during  the  entire  period  of  the  insurance. 

Having  this  fact  in  view,  the  question  arises  whether,  under 
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a  fair  interpretation  of  the  contract,  the  provision  of  the  con- 
dition cited  has  been  violated.  The  appellant  claims  that  the 
premises  did  not  become  vacant  after  the  insurance,  and,  even 
if  so  at  the  time,  that  the  policy  was  effective,  and  the  condi- 
tion has  not  been  violated.  This  construction  is  extremely 
technical  and  cannot,  we  think,  be  maintained  by  giving  to  the 
language  employed  a  reasonable  interpretation,  and  having  in 
view  the  intention  of  the  parties.  The  question  is  not  only 
what  the  condition  of  the  building  was  at  the  very  moment 
of  effecting  the  insurance,  but  after  it  was  effected.  The  con- 
dition embraced  the  future  as  well  as  the  present,  and  thereby 
it  was  not  only  to  become,  but  to  remain,  vacant  and  unoc- 
cupied, and  to  say  that  it  did  not  become  and  remain  vacant 
because  it  was  so  at  the  start  is  a  constrained  and  narrow  con- 
struction, which  is  not  founded  upon  any  sound  principle.  If 
the  construction  we  have  given  is  correct,  the  condition  of  the 
policy,  which  within  well-settled  rules  must  be  regarded  as  a 
warranty,  was  violated,  and  the  defendant  was  justified  in  set- 
ting up  the  alleged  violation  of  its  terms  as  a  defense. 

It  is  insisted  that  the  policy  was  binding  upon  the 
defendant  notwithstanding  the  premises  were  vacant  and 
unoccupied.  This  position  is  based  upon  the  ground  that 
the  defendant  had  ample  opportunity  to  ascertain  the  actual 
condition  of  the  property,  and  that  it  must  be  assumed  that 
he  knew,  and  he  is  estopped  from  contradicting  that  it  was 
issued  as  such,  or  that  the  defendant's  agent  knew  of  its  condi- 
tion, or  regarded  it  as  immaterial,  and  made  the  insurance 
without  regard  to  its  occupation.  It  is  held  that  a  neglect  on 
the  part  of  the  insured  to  make  known  the  fact  that  a  building 
is  unoccupied  is  not  a  breach  of  a  condition  in  the  policy 
avoiding  it  in  case  of  any  omission  to  make  known  every  fact 
material  to  the  risk ;  that  the  applicant  has  a  right  to  suppose 
that  the  insurer  will  make  proper  inquiries,  and  that  in  mak- 
ing inquiries  as  to  material  facts  he  considers  all  others 
as  immaterial,  or  assumes  to  know  or  waives  informa- 
tion in  regard  to  them;  that  when  he  fails  to  inquire 
as  to  occupation,  unless  there  is  proof  of  concealment,  it  is 


20  Short  v.  Home  Insukanoe  Company.  [Oct., 

Opinion  of  the  Court,  per  Milleb,  J. 

not  evidence  of  bad  faith  which  will  vitiate  the  policy,  and 
that  where  no  statement  is  made  in  the  policy  as  to  the  occu- 
pation, it  most  be  assumed  that  the  insurance  was  made 
without  regard  to  occupation.  (Browning  v.  Home  Ins.  Co., 
71  N.  Y.  512;  27  Am.  Rep.  86;  Gates  v.  Madison  M.  Ins. 
Co.,  5  N.  Y.  475.)  The  agent  of  the  defendant  testified  that  for 
the  purpose  of  making  out  the  policy  when  no  written  appli- 
cation is  presented,  he  makes  inquiries  and  memoranda  of 
such  matters  as  he  deems  important  and  to  suit  himself,  and 
that  he  did  so  in  this  case,  and  being  -in  the  same  city  and 
knowing  where  the  premises  were  situated,  with  ample  oppor- 
tunity to  ascertain  their  condition,  it  is  perhaps  a  legitimate 
inference  that  he  did  not  deem  it  important  or  material,  and 
made  the  insurance  without  regard  to  its  occupation.  At  least 
there  was  some  evidence  in  this  direction,  and  such  being  the 
case,  it  was  a  question  of  fact  for  the  jury  to  determine 
whether  the  defendant's  agent  knew  the  condition  of  the 
premises,  or  regarded  it  as  of  any  consequence  whether  the 
premises  were  occupied  or  otherwise,  and  made  the  insurance, 
without  any  reference  whatever  to  the  subject  of  occupation. 
If  he  did  so,  then  the  condition  as  to  the  future  vacancy  or 
non-occupation  was  nugatory  and  may  be  regarded  as  waived. 
A  contrary  rule  would  be  imputing  a  fraudulent  intent  to  the 
defendant  when  the  policy  was  delivered,  not  to  give  a  valid 
and  binding  policy,  although  receiving  pay  for  such  a  one,  and 
although  plaintiff  should  labor  under  the  impression  that  he  had 
one.  Such  an  imputation  can  only  be  avoided  upon  the 
theory  that  this  condition  was  overlooked,  and  the  defendant 
forgot  or  neglected  to  express  the  fact  in  the  policy,  or  that 
it  waived  the  condition  or  held  itself  estopped  from  setting  it 
up.  (See  Van  Schoick  v.  Niagara  Fire  Ins.  Co.,  68  JST.  Y. 
434 ;  Woodruff  v.  Imperial  Fire  Ins.  Co.y  83  id.  140.) 

It  is  obvious,  from  the  discussion  had,  that  there  was  a  se- 
rious question  whether  the  policy  was  binding,  although  the 
property  was  not  occupied,  and  we  think  the  court  erred  in 
directing  a  verdict  in  favor  of  the  defendant,  and  that  the  case 
should  have  been  submitted  to  the  jury,  as  requested  by  the 


1882.]    Pres't,  etc.,  D.  &  H.  0.  Co.  v.  Vm  Whitehall.      21 


Statement  of  case. 


appellant's  counsel,  upon  the  evidence  in  regard  to  the  ques- 
tion last  considered. 

For  this  error  the  judgment  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


The  President,  Managers  and  Directors  of  the  Delaware 
&  Hudson  Canal  Company,  Appellant,  v.  The  Village 
of  Whitehall  et  al.,  Respondents. 

The  word  "track,"  in  the  provision  of  the  act  regulating  "  the  construction 
of  xoads  and  streets  across  railroad  tracks"  (§  1,  chap.  62,  Laws  of 
1863),  which  authorizes  the  laving  out  of  "any  street  and  highway 
across  the  track  of  any  railroad,"  without  compensation,  signifies  the  entire 
road-bed,  including  turn-outs  and  switches  or  other  contrivances  used  for 
passing  engines  or  cars  from  one  line  of  rails  to  another,  or  for  public 
traffic  purposes. 

Where,  therefore,  in  an  action  to  restrain  defendants  from  laying  out  a 
street  across  the  lands  of  plaintiff,  it  was  found  that  the  locus  in  quo  is 
part  of  plaintiffs  road-bed,  *  'is  five  rods  in  width,  is  covered  by  four  railroad 
tracks,  two  of  which  are  the  main  tracks,  *  *  *  and  two  of  which  are 
extra  tracks,  extending  several  hundred  feet  *  *  *  and  are  used  in  con- 
nection with  others  for  switching  and  making  up  trains,  and  for  allowing 
cars  to  stand  upon  them  until  they  can  be  put  into  trains,  about  to  depart," 
held,  that  the  opening  of  the  street  across  the  land  was  authorized  by 
said  act. 

(Argued  June  23, 1882 ;  decided  October  10, 1882.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  May  3,  1881,  which  affirmed  a  judgment  in  favor  of  de- 
fendants, entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  brought  by  plaintiff  to  restrain  the  defend- 
ants from  opening  a  street  across  its  lands,  which  street  the 
board  of  trustees  of  the  village  of  Whitehall  had  laid  out  and 
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were  proceeding  to  open,  they  claiming  the  right,  under  the 
act  (Chap.  62,  Laws  of  1863),  to  open  it  across  said  lands, 
without  compensation. 

The  court  found :  "  That  the  land  of  the  plaintiff  which  is 
embraced  within  said  proposed  street  crossing  is  five  rods  in 
width,  is  covered  by  four  railroad  tracks,  two  of  which  are  the 
main  tracks  of  said  railroad  for  the  passing  of  cars,  and  two  of 
which  are  extra  tracks  extending  several  hundred  feet  both  to 
the  north  and  south  of  the  proposed  street  crossing,  and  are 
used,  in  connection  with  others,  for  switching  cars,  making  up 
trains,  and  for  allowing  cars  to  stand  upon  them  until  they  can 
be  put  into  trains  about  to  depart."  , 

Nathaniel  C.  Moak  for  appellant.  Unless  defendants  were 
entitled  to  lay  out  a  public  street  or  highway  across  plaintiff's 
grounds  without  compensation,  it  was  entitled  to  the  relief 
asked.  A  suit  in  equity  and  an  injunction  was  a  proper 
remedy.  (A.  &  N.  R.  R.  Co.  v.  Brownell,  24  N.  T.  345 ; 
Henderson  v.  JST.  T.  C.  R.  R.  Co.,  78  id.  423,  429-439 ;  Mo- 
hawk, etc.,  v.  Arteher,  6  Paige,  83,  88;  AUegomy,  etc,  v. 
Bradford,  etc.,  21  Hun,  26 ;  Johnson  v.  City  of  Rochester,  13 
id.  285 ;  WUliams  v.  IT.  T.  C.  R.  R.  Co.,  16  K  Y.  97.) 
There  being  no  dispute  or  conflict  in  the  evidence,  the 
conclusion  upon  it  is  a  question'of  law  for  this  court.  {Pol- 
loch  v.  Pollock,  71  K  T.  13? ,  140 ;  Shelden  v.  Shelden, 
51  id.  354,  355.)  Without,  and  independent  of,  statute 
there  was  no  right  to  lay  the  street  across  the  plaintiff's 
track.  (Mohawk,  etc.,  v.  Arteher,  6  Paige,  83.)  Certainly 
not  without  compensation.  (Old  Colony,  etc.,  v.  Plymouth, 
14  Gray,  155;  Crossley  v.  O'Brien,  24  Ind.  325;  Grand 
Junction,  etc.,  v.  Middlesex,  14  Gray,  553.)  Where  land  is 
used  for  purposes  other  than  the  ordinary  purposes  of  a  "  track," 
chapter  62  of  Laws  of  1853,  which  is  in  derogation  of  the 
rights  of  the  railway  company,  which  owns  and  has  paid  for 
the  track,  does  not  apply.  (Albany  <&  N.  R.  R.  Co.  v.*  Brown- 
ell,  24  N.  T.  345 ;  B.  cfe  A.  R.  R.  Co.  v.  Greenbush,  52  id. 
510 ;  affirming  5  Lans.  461 ;  Milwaukee  cfe  St.  Paul  R.  R. 
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v.  Fairbavlt,  23  Minn.  167.)  A  railroad  may  acquire  such 
"  additional "  lands  as  are  a  "  reasonable  necessity  in  the  dis- 
charge of  its  duty  to  the  public,"  "  in  determining  "  which  the 
prospective  needs  of  the  corporation,  within  a. reasonable  time, 
are  to  be  taken  into  consideration ;  this  includes  all  proper  uses 
of  land  except  the  mere  running  of  cars  and  transportation  of 
freight  and  passengers.  {Matter  of  N.  Y.,  etc.,  46  N.  T.  546 ; 
Matter  of  N.  Y.C.&H.  R.  R.  R.  Co.,  77  id.  248 ;  67  Barb. 
426.)  The  property  in  question  was  under  the  protection  of 
article  1,  section  6,  of  the  Constitution  and  could  not  be 
taken  for  other  public  use  without  just  compensation.  {Rail- 
road v.  Brownell,  24  N.  T.  345 ;  Railroad  v.  Village  of 
Qreenbush,  52  id.  510 ;  Seneca  Road  Co.  v.  Avbwrn  cfe  R.  R. 
R.  Co.,  5  Hill,  170 ;  Miller  v.  N.  Y.  &  E  R.  R.  Co.,  21 
Barb.  513 ;  Matter  of  Kerr,  42  id.  119 ;  Sixth  Ave.  Co.  v.  Kerr, 
45  id.  138.)  The  original  grantee  of  the  land  in  question 
(the  Saratoga  &  Washington  Railroad  Co.)  was  empowered 
by  law  to  take  a  fee  therein.  (Laws  of  1834,  chap.  249 ;  NieoU 
v.  The  N.  Y.  &  E  R.  R.  Co.,  12  N.  T.  121;  People  v. 
Health  Comm'rs,  5  Denio,  389,  398-400 ;  Yates  v.  Van  De 
Bogert,  56  N.  T.  526 ;  Page  v.  Heinbwrgh,  40  Vt.  81 ;  Ply- 
mouth Ry.  Co.  v.  ColweU,  39  Penn.  St.  337;  Laws  of  1850, 
chap.  140,  §  28,  subds.  2,  3 ;  Gamble  v.  Horr,  40  Mich.  561. 

H.  D.  W.  C.  Hill  for  respondent.  Ample  power  was  con- 
ferred upon  defendants  by  section  17,  chapter  76,  Laws  of  1850, 
and  section  18  of  same  chapter,  as  amended  by  section  8,  chap- 
ter 471,  Laws  of  1869,  to  lay  out  and  open  the  street  in  ques- 
tion. ( Wilson  v.  Mayor,  etc.,  of  New  York,  1  Denio,  595 ; 
Mills  v.  The  City  of  Brooklyn,  32  N.  T.  496.)  The  term 
"track,"  specified  in. chapter  62,  Laws  of  1853,  may  include 
one  or  more  single  tracks,  including  turnouts  and  switches, 
and  including  all  tracks  (and  the  grounds  connected  therewith) 
that  are  jointly  or  collectively  used  for  passing  trains,  switch- 
ing off  cars,  making  up  trains,  and  includes  all  in  what  may  be 
denominated  the  general  roadway.  (B.  &  A.  R.  R. 
Co.  v.  The  Village  of  Oreenbush,  52  N.  T.  510 ;    The  A.  c& 
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JV.  B.  B.  Co.  v.  Brunell,  24  id.  345  ;  The  Sixth  Ave.  B.  B. 
Co.  v.  Kerr,  45  Barb.  138 ;  B.  &  8.  B.  B.  Co.  v.  Dames,  43 
N.  Y.  143.)  Plaintiff  stands  in  no  more  favorable  position 
because  its  title  is,  as  it  claims,  "  a  title  in  fee  "  of  such  as  it 
has  actually  reduced  to  possession.  (Z?.  &  A.  B.  B.  Co.  v. 
The  Village  of  Oreenbush,  5  Lans.  461;  affirmed,  52  N.  T.  510 ; 
Smith  v.  N.  T.  &  Oswego  M.  B.  B.  Co.,  63  id.  58 ;  Bradley 
v.  B.,  N.  T.  &  E.  B.  B.  Co.,  34  id.  432;  Tracy  v.  T.  &  B. 
B.  B.  Co.,  38  id.  437 ;  5  Lans.  465,  466 ;  52  K  T.  510 ;  24 
id.  345 ;  42  Barb.  119,  121 ;  45  id.  138.) 

Danforth,  J.  The  statute  (Chap.  62,  Laws  of  1863),  regu- 
lating "  the  construction  of  roads  and  streets  across  railroad 
tracks,"  and  the  interpretation  heretofore  given  to  it  by  this 
court  {AVxmy  N.  B.  B.  Co.  v.  Browned,  24  N.  T.  345  ; 
Boston  cfe  Alhamy  B.  B.  Co.  v.  President  and  Trustees  of  the 
Village  of  Oreenbush,  52  id.  510)  requires  the  affirmance 
of  the  judgment.  The  statute  {supra)  makes  it  lawful  for  the 
authorities  of  certain  municipalities,  among  whom  are  the  de- 
fendants, "  to  lay  out  any  street  or  highway  across  the  track  of 
any  railroad,"  then  laid,  or  which  might  thereafter  be  laid  out, 
"  without  compensation  to  the  corporation  owning  such  railroad," 
makes  it  the  duty  of  the  corporation  to  cause  the  street  or 
highway  to  be  taken  "  across  their  tracks  "  (§  2),  and  for  neglect 
in  causing  the  necessary  work  to  be  done  and  completed  on  such 
streets  or  highways  "across  their  road,"  imposes  a  penalty. 
There  is  also  reference  to  the  provisions  of  section  24  of  the 
General  Railroad  Act  (act  of  1850,  chap.  140)  relating  to 
crossing  or  intersection  of  a  highway  by  the  track  of  a  railroad 
company,  and  they  are  made  applicable  to  streets  and  highways 
thereafter  laid  out.  ^ 

From  these  enactments  it  is  apparent  that  the  " track" 
spoken  of  in  the  act  of  1863  (§  1,  supra)  is  the  same  thing 
as  the  track  specified  in  section  24  of  the  act  of  1850,  and 
signifies  the  entire  road-bed,  and  not  merely  the  iron  or  rail- 
way. If,  therefore,  there  are  within  its  limits,  and  between 
the  lines  of   any  proposed  street  or   highway,   switches,  or 
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points,  or  other  contrivance  for  passing  engines  or  cars  from 
one  line  of  rails  to  another,  it  could  not  prevent  the  laying 
oat  of  a  street  or  road,  under  the  act  in  question. 

Nothing  more  appears  here.  The  land  with  which  interfer- 
ence is  threatened  is  part  of  the  road-bed,  or  track ;  is  neither 
depot-grounds  nor  improved  property,  except  for  track,  or  pub- 
lic traffic  purposes,  and  is  within  the  letter  of  the  statute.  "  It 
is,"  finds  the  trial  court,  "  five  rqck  in  width,  is  covered  by 
four  railroad  tracks,  two  of  which  are  the  main  tracks  for  the 
railroad  for  the  passing  of  cars,  and  two  of  which  are  extra 
tracks  extending  several  hundred  feet,  both  to  the  north  and 
south  of  the  proposed  street  crossing,  and  are  used,  in  connec- 
tion with  others,  for  switching  cart,  making  up  trains,  and  for 
allowing  cars  to  stand  upon  them  until  they  can  be  put  into 
trains  about  to  depart,"  and  these  premises,  so  used,  are  charac- 
terized as  "  more  like  a  yard  for  the  transfer  of  cars  than  de- 
pot-ground." 

This  description  of  the  locus  in  quo  brings  the  case  almost 
literally  within  those  above  cited,  especially  the  Greenbush 
case.     That  decision  is  put  entirely  upon  the  act  of  1863,  and 
is  to  be  followed.      The  map,  as  well  as  the  finding,  shows 
that  the  tracks  thus  spoken  of  are  used  neither  exclusively  nor 
substantially  for  storing  cars.     So  far  from  being  ground  upon 
which  tracks  are  laid  for  storing  cars,  it  is  part  of  the  road- 
way taken  for  public  travel  and  carriage,  and  the  tracks  are 
evidently  mere  turnouts  or  switches  furnishing  passage,  but 
where  trains  may  also  be  made  up,  and  cars  transferred.    They 
are     appropriately     termed    by    the    trial    court,     "extra 
tracks."     But  they  are  laid  on  land  acquired  by  the  corpora- 
tion for  the  purpose  of  locating  the  track,  and  for  this  purpose 
solely,  and  although  it  may  prevent  facilities  for  approaching 
water-tanks  and  engine-houses,  the  street  will  cross  no  ground 
acquired  for  such  purposes,  and  it  may,  we  think,  be  laid  out 
without  compensation  to  the  plaintiif.      To  hold  otherwise 
would  enable  a  railroad  company,  by  a  judicious  adjustment 
of  switches,  turnouts,  turn-tables,  water-tanks  and  other  acces- 
sories of  its  roadway  or  business,  so  to  control  its  whole  way 
Siokels — Vol.  XLV.         4 
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as  to  exclude  a  new  street  or  highway  crossing  at  any  point 
along  its  line. 

We  have  here  turnouts,  or  extra  tracks  of  great  length;  the 
same  doctrine  which  would  protect  them  against  the  proposed 
public  improvement  would  apply  if  their  length  should  be  in- 
definitely extended,  and  such  a  result  shows  the  manifest  in- 
justice to  the  public  which  the  conclusion  contended  for  by 
the  appellant  would  occasion,  if  adopted  by  us.  Upon  the 
plain  reading  of  the  statute  and  the  authority  of  the  decisions 
cited,  the  case  is  justly  with  the  respondents,  and  we  find  no 
case  cited  by  the  appellants,  nor  any  point  made  in  their  be- 
half, which  require  us  to  take  it  from  them* 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


4W\  (Ml 

us  io»  George  Leeds,  Eespondent,  v.  The  Metropolitan  Gas-light 

Company,  Appellant. 

Where  loss  of  time  is  claimed  ae  an  item  of  damages  from  personal  injury 
occasioned  by  negligence,  if  plaintiff  fails  to  prove  the  value  of  the  time 
90      26  lost,  or  facts  on  which  an  estimate  of  such  value  can  be  founded,  only 

al66    *w  nominal  damages  for  that  item  can  be  given. 

In  such  an  action  it  was  proved  that  plaintiff  was  engaged  in  business  at 
the  time  of  the  injury,  but  had  not  been  able  to  attend  to  it  since  ; 
it  was  not  shown  what  his  business  was,  or  the  value  of  his  time, 
or  any  facts  as  to  his  occupation,  from  which  the  value  could  be  estimated. 
The  court  charged  that  plaintiff,  if  entitled  to  a  verdict,  was  u  entitled  to 
recover  compensation  for  the  time  lost/1  Held  error,  as  the  jury  was  left 
to  guess  at  or  speculate  upon  the  value  of  the  lost  time,  without  any  basis 
in  that  respect  for  the  judgment  to  rest  upon. 

(Argued  June  23, 1882  ;  decided  October  10,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  27,  1881,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 
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This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  occasioned  by  defendant's  negligence. 
The  material  facts  are  stated  in  the  opinion. 

Hamilton  Cole  for  appellant.  To  recover  substantial  dam- 
ages, some  evidence  must  be  given  to  the  jury  upon  which  they 
may  base  their  finding,  where  the  subject-matter  is,  from  its 
nature,  capable  of  such  proof.  The  value  of  one's  time  is  capa- 
ble of  such  proof,  and,  therefore,  its  absence  is  not  excused. 
(Mitchell  v.  Hudson  B.  B.  B.  Co.,  2  Hun,  535 ;  Sedgwick  on 
Damages,  28,  44 ;  N.  Y.  Dry  Dock  Go.  v.  Mcintosh,  5  Hill, 
290 ;  Owen  v.  O'Beilly,  20  Mo.  603 ;  Brantingham  v.  Fay, 
1  Johns.  Cas.  255 ;  Sienan  v.  Dinsmore,  3  Daly,  365 ;  Allen 
v.  Suydam,  20  Wend.  327 ;  Grant  v.  City  of  Brooklyn,  41 
Barb.  384;  Curtis  v.  B.  A  S.  B.  B.  Co.,  20  id.  282 ;  Mclntyre 
v.  N.  T.  C.  B.  B.  Co.,  37  N.  Y.  287 ;  Beisegel  v.  N.  Y.  O. 
B.  B.  Co.,  40  id.  10 ;  Walker  v.  Erie  B.  B.  Co.,  63  Barb. 
260,  265 :  Wale  v.  Leroy,  20  How.  [U.  S.]  34 ;  Nebraska  City 
v.  Campbell,  2  Black  [U.  S.],  590 ;  Masterton  v.  Mt.  Vernon, 
58  N.  T.  391 ;  Penn.  B.  B.  Co.  v.  Butler,  57  Peon.  St.  335 ; 
Penn.  B.  B.  Co.  v.  Dale,  76  id.  47.  Compare  Telley  v.  H. 
B.  B.  B.  Co.,  24  N.  T.  471,  481,  482.)  If  the  judge  erred  in 
charging  that  the  plaintiff  was  entitled  to  recover  for  the  value 
of  his  time,  when  no  value  was  proved,  the  judgment  must  be 
reversed,  no  matter  how  much  evidence  there  may  be  upon 
other  points  to  sustain  it,  for  the  court  cannot  estimate  how 
much  damage  the  jury  may  have  awarded  for  the  item  of  time. 
(Sperry  v.  Miller,  16  N.  Y.  407,  413;  Vanderslice  v.  Newton, 
4  id.  130 ;  Green  v.  Hudson  B.  B.  B.  Co.,  32>  Barb.  25,  32  ; 
Blake  v.  Midland  B.  B.  Co.,  18  A.  &  E.  [N.  S.]  93 ;  Cas- 
tanos  v.  Bitter,  3  Duer,  370 ;  Knight  v.  Egerton,  7  Exch.  407.) 

Moody  B.  Smith  for  respondent. 

Finch,  J.  We  think  there  was  error  in  the  mode  of  sub- 
mitting to  the  jury  the  question  of  damages.  Whether  there 
was  any  evidence  of  negligence  on  the  part  of  the  defendant 
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company  upon  which  the  verdict  can  rest,  has  been  the  princi- 
pal controversy  on  the  appeal,  but  need  not  be  decided,  since 
upon  the  new  trial  which  most  result  the  facts  may  be  entirely 
different.  If  the  evidence  is  insufficient  now,  it  is  possible 
that  it  may  be  made  sufficient  then. 

The  plaintiff  was  injured  by  an  explosion  of  gas  in  the  cellar 
or  vault  of  the  house  occupied  by  him,  and  which  had  escaped 
from  a  break  in  the  defendant's  main.  The  character  of  his 
injuries  was  described  by  the  evidence,  and  among  other  things 
it  was  proved  that  he  was  engaged  in  business  at  the  time  of 
the  injury,  but  had  not  been  able  to  attend  to  business  since. 
It  was  not  shown  what  his  business  was,  or  the  value  of  his 
time,  or  any  facts  as  to  his  occupation  from  which  that  value 
could  be  estimated.  The  jury  were  left  to  guess  or  speculate 
upon  this  value  without  any  basis  for  their  judgment,  so  far 
as  loss  of  time  was  an  element  of  the  damages  awarded.  The 
court  charged  that  the  plaintiff,  if  entitled  to  a  verdict,  was 
u  entitled  to  recover  compensation  for  the  time  lost  in  conse- 
quence of  confinement  to  the  house,  or  in  consequence  of  his 
disability  to  labor  from  the  injury  sustained."  The  defend- 
ant's counsel  excepted  to  this  portion  of  the  charge,  assigning 
as  a  reason  or  ground  of  the  exception,  that  there  was  no  proof 
in  the  case  of  the  value  of  such  time.  The  answer  made  on 
behalf  of  the  plaintiff  is  a  criticism  on  the  form  of  the  excep- 
tion. It  is  said  that  "as  the  defendant's  counsel  did  not  ask 
the  court  to  instruct  the  jury  that  there  was  no  evidence  of  the 
value  of  plaintiff's  time,  the  only  question  here  raised  is 
whether  the  proposition  charged  is  law."  It  was  not  necessary 
to  make  that  request.  The  court  had  charged,  in  a  case  where 
no  value  of  lost  time  had  been  shown,  and  no  facts  on  which 
an  estimate  of  such  value  could  be  founded,  that  compensation 
for  such  lost  time  could  be  awarded  by  the  jury.  The  excep- 
tion was  aimed  at  that  precise  proposition,  and  the  ground  upon 
which  it  was  claimed  to  be  erroneous  was  definitely  pointed 
out.  The  charge,  therefore,  can  only  be  defended  upon  two 
grounds :  either,  that  evidence  of  the  value  of  the  lost  time 
was  given,  or,  if  not,  that  the  jury  were  at  liberty  to  guess  at 
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and  speculate  upon  that  value,  and  estimate  it  as  they  pleased* 
The  first  ground  we  have  shown  to  be  untenable,  and  the 
exception  consequently  requires  us  to  determine  the  second. 
In  very  numerous  actions  for  negligence,  both  those  where 
death  had  resulted  and  which  were  prosecuted  under  the  stat- 
ute, and  those  for  injuries  not  resulting  in  death,  evidence 
showing  the  occupation  or  business  of  the  injured  party  and 
tending  to  establish  his  earning  power  has  been  held  compe- 
tent and  material.     (Grant  v.  City  of  Brooklyn,  41  Barb. 
384;  Masterton  v.  Village  of  Mount  Vernon,  58  N.  T.  391; 
Beisiegel  v.  N.  Y.  Central  R.  B.  Co.,  40  id.  10.)      And  that 
is  ao  because  the  element  of  damages  which  consists  of  lost 
time  is  purely  a  pecuniary  loss  or  injury,  and  for  such  only  fair 
and  just  compensation  must  be  given,  and  the  jury  have  no 
arbitrary  discretion,  but  must  be  governed  by  the  weight  of 
evidence.     (Mclntyre  v.  N.  Y.  Central  R.  R.  Co.,  37  1ST.  T. 
289.)   The  rule  of  recovery  is  compensation.   Where  the  loss  is 
pecuniary  and  is  present  and  actual  and  can  be  measured,  but  do 
evidence  is  given  showing  its  extent,  or  from  which  it  can  be  in- 
ferred, the  jury  can  allow  nominal  damages  only.  (Sedgwick  on 
Damages,  chap.  2,  p.  47;  Brantmgham  v.  Fay,  1  Johns.  Cas. 
264;  N.  Y.  Dry  Dock  Co.  v.  Mcintosh,  5  Hill,  290.)   In  the 
present  case  the  jury  knew  simply  that  time  was  lost  by  reason 
of  incapacity  to  labor.  They  were  bound  to  consider  it  of  some 
value,  but  could  not  go  beyond  nominal  damages,  and  give  com- 
pensation for  it  upon  an  arbitrary  standard  of  their  own.     This 
they  were  permitted  to  do.  Without  proof  of  the  extent  or  char- 
acter of  the  plaintiff's  pecuniary  loss,  they  were  left  to  fix  it 
as  they  pleased.     Among  the  elements  of  damage  in  cases  of 
injury  for  negligence,  is  the  cost  of  the  cure,  the  bills  and  ex- 
penses of  medical  attendance.    Suppose  that  the  bare  fact  was 
shown  that  the  deceased  had  a  doctor,  but  the  length  of  his 
attendance  was  not  given,  the  amount  of  his  charges  not  shown, 
would  it  do  to  permit  the  jury  to  give  compensation  for  the 
cost  of  the  cure  upon  their  own  guess  or  speculation  as  to  its 
amount?    For  pain  and  suffering,  or  injuries  to  the  feelings, 
there  can  be  no  measure  of  compensation,  save  the  arbitrary 
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judgment  of  a  jury.  But  that  is  a  rule  of  necessity.  Where 
actual  pecuniary  damages  are  sought,  some  evidence  must  be 
given  showing  their  existence  and  extent.  If  that  is  not  done 
the  jury  cannot  indulge  in  an  arbitrary  estimate  of  theL. 
own. 

The  judgment  should  be  reversed,  anew  trial  granted,  costs 
to  abide  the  event. 

All  concur,  except  Danfobth  and  Tract,  JJ.,  dissenting, 
Miller,  J.,  absent. 

Judgment  reversed. 


John  Kothery  et  al.,  Appellants  and  Kespondents,  v.  The  New 
York  Bubber  Company,  Appellant  and  Respondent. 

Where  one  wrongfully  erects  and.  maintains  a  dam  upon  his  lands,  which 
sets  back  the  water  of  the  stream  upon  the  lands  of  a  neighbor,  a 
judgment  is  proper  directing  the  lowering  of  the  dam  to  such  a  height 
as  will  abate  the  nuisance. 

In  such  an  action  plaintiff  is  not  entitled  to  an  extra  allowance  computed 
upon  the  value  of  his  lands,  but  only  upon  the  amount  of  damages 
recovered. 

Plaintiff  is  not  entitled  to  tax,  as  an  item  of  disbursement,  the  amount  paid 
to  a  surveyor  for  surveys,  maps,  etc.,  made  for  the  purposes  of  the  trial. 

(Argued  June  26,  1882 ;  decided  October  10, 1882.) 

These  are  cross-appeals  from  a  judgment  of  the  General  Term 
of  the  Supreme  Court,  in  the  second  judicial  department,  en 
tered  upon  an  order  made  February  15,  1881,  which  modified, 
and  affirmed  as  modified  a  judgment  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term,  and  which  reversed  an  order 
of  Special  Term,  denying  a  motion  to  readjust  the  costs  by  strik- 
ing out  an  extra  allowance  of  $250,  and  an  item  of  $94,  taxed 
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as  disbursement  for  u  surveys,  maps,  profiles,  and  making  levels." 
(Reported  below,  24  Hun,  172.) 

This  action  was  brought  to  compel  defendant  to  lower  its 
dam,  which  the  complaint  alleged  it  had  wrongfully  and  with- 
out authority  erected  to  such  a  height  that  it  set  back  the  water 
of  the  stream  upon  plaintiffs'  lands  and  mill  thereon,  and  also 
to  recover  damages. 

The  trial  court  found  that  the  dam  was  erected  fifteen  inches 
higher  than  defendant  had  a  right  to  build  it,  and  directed  that 
it  be  lowered  that  much,  and  also  gave  $50  damages.  The 
extra  allowance  granted  was  based  upon  the  value  of  plaintiffs' 
premises. 

3.  IT.  Hustis  for  plaintiff.  The  item  of  "$94  for  sur- 
veys, maps,  profiles,  and  making  levels,"  etc.,  was  properly 
allowed.  (Code,  §  311 ;  Haynes  v.  Mosher,  15  How.  216.) 
The  value  of  the  property  for  the  purpose  of  making  an  allow- 
ance may  be  shown  by  affidavit.  {People  v.  A.  &  S.  R.  R. 
Co.,  16  Abb.  465 ;  Cdemam.  v.  Chatmcey,  7  Robt.  581.)  Sec- 
tion 308  of  the  Code  is  not  confined  to  actions  for  the  enforce- 
ment of  legal  remedies.  It  embraces  equitable  as  well  as  legal 
actions.  Wherever  the  action  is  for  the  recovery  of  money  or 
of  real  and  personal  property,  and  a  trial  has  been  had  and  the 
case  is  a  difficult  and  extraordinary  one,  an  extra  allowance  will 
be  made  to  the  successful  party,  whether  the  action  is  legal  or 
equitable,  or  partly  legal  or  partly  equitable.  {Dams  v. 
aGleom,  14  How.  310.) 

A.  8.  Cassedy  for  defendant.  Plaintiff  was  only  entitled  to 
an  extra  allowance  upon  the  amount  of  damages  recovered. 
(Code  of  Procedure,  §  309;  People  v.  2?.  T.  dk  S.  L  Ferry 
Co.,  68  K  Y.  71 ;  Adricmce  Dock  Co.  v.  Libby,  45  id.  499 ; 
Palmer  v.  De  Witt,  42  How.  466 ;  Coatee  v.  Goddard,  34 
Sup.  Ct.  118;  Spofford  v.  Texas  Lomd  Co.,  41  id.  228; 
People  v.  A.  <&  8.  R.  R.  Co.,  5  Lans.  36 ;  Coleman  v.  Chaun- 
cey,  7  Robt.  578.  The  amount  paid  for  surveys,  maps,  etc., 
was  improperly  allowed.     {Hand  v.  Boare,  9  Bosw.  682; 
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Haynes  v.  Mosher,  15  How.  216 ;  Provost  v.  Farrett,  13  Hun, 
303 ;  Code  of  Civil  Procedure,  §  3256.) 

Per  Curiam.  It  was  conceded  by  the  defendant  on  the 
trial  that  its  dam  set  back  the  water  on  the  plaintiffs'  mill,  and 
no  prescriptive  or  other  right  to  flow  the  plaintiffs'  premises  is 
claimed.  The  only  controverted  question  was  one  of  fact,  as 
to  the  extent  of  flowage  caused  by  the  dam.  The  trial  judge 
found  that  the  dam  was  fifteen  inches  higher  than  it  should 
be,  having  reference  to  the  plaintiffs'  rights.  This  was  equiv- 
alent to  a  finding  that  the  dam  raised  the  water  fifteen  inches 
on  the  plaintiffs'  premises.  It  is  insisted  that  there  was  no  evi- 
dence that  a  flowage  to  that  extent  was  caused  by  the  dam, 
and  this  is  the  main  point  presented  by  the  defendants'  ap- 
peal. We  think  the  point  is  not  tenable.*  *  *  *  *  * 
There  is  no  objection  to  the  form  of  relief  given  by 
the  judgment.  It  having  been  determined  that  the  erection 
and  maintenance  of  the  dam  at  its  present  height  was 
unauthorized,  and  an  invasion  of  the  plaintiffs'  rights, 
the  court  was  authorized  to  render  a  mandatory  judg- 
ment, requiring  the  defendants  to  lower  the  dam.  {Ham- 
mond v.  Fuller,  1  Paige,  197;  Corning  v.  The  Troy  Iron  <& 
Nail  Factory,  40  N.  T.  192.) 

The  appeal  by  the  plaintiffs  from  the  order  of  the  General 
Term,  striking  out  the  extra  allowance  of  $250,  and  the  sum 
of  $94  allowed  for  engineer's  fees,  maps,  surveys,  etc.,  included 
in  the  judgment  is  not  well  taken.  We  concur  in  the  opinion 
of  the  General  Term  upon  this  question,  and  the  case  of  Mark 
v.  The  City  of  Bufalo  (87  N.  T.  184)  is  a  recent  authority  of 
this  court  upon  the  question  of  allowance  to  experts. 

The  judgment  and  order  should  be  affirmed,  without  costs 
to  either  party  on  this  appeal. 

All  concur,  except  Tracy,  J.,  absent. 

Judgment  and  order  affirmed. 

*  The  portion  of  the  opinion  omitted  is  simply  a  consideration  of  the  evidence 
upon  the  question  of  flowage. 
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The  Revere  Copper  Compact  of  Boston,  Massachusetts, 
Appellant,  v.  Anthony  W.  Dimock,  Respondent. 

~~5o     5i 

170    279 
Where,  after  the  commencement  of  an  action  on  contract  in  a  Massachusetts         ^j    ^29 

court,  and  after  defendant  had  appeared  and  answered  therein,  and  had       

suffered  default,   but  before  judgment  was  rendered  defendant  was 

discharged  in  bankruptcy,  held,  that  the  discharge  was  no  defense  to 

an  action  in  this  State  upon  the  judgment. 

Wctfr.  Stix  (09  U.  S.  1),  Monroe  ▼.  Upton  (60  N.  T.  598),  Clark  ▼.  Rowling 

(8  id.  216),  distinguished. 

(Argued  June  25, 1882  ;  decided  October  10, 1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  April  2,  1881,  which  reversed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 

This  action  was  brought  upon  a  judgment  recovered  in 
Massachusetts,  by  plaintiff  against  defendant.  The  defense  was 
a  discharge  in  bankruptcy. 

The  material  facts  are  stated  in  the  opinion. 

David  J.  H.  Wilcox  for  appellant.  The  Massachusetts  court 
had  power  to  render  the  judgment.  (U.  S.  R.  S.,  §  5106 ; 
Dyster  v.  Gaff,  91  U.  S.  521,  524 ;  Glaflm  v.  Houseman,  93 
id.  130 ;  McHenry  v.  La  Societe,-95  id.  58 ;  Dmgee  v.  Decker y 
9  N.  B.  E.  508 ;  Palmer  v.  Merrill,  57  Me.  26 ;  Stone  v.  National 
Dk.,  39  Ind.  284 ;  In  re  Letbenstein  et  al.,  4  Chi.  Legal  News, 
309 ;  In  re  Rosenberg,  2  N.  B.  R.  236  ;  S.  G,  3  Ben.  14 ;  In 
re  Thomas,  3  N.  B.  R.  38 ;  Dmgee  v.  Decker,  9  id.  508 ;  Eolr 
lister  v.  Abbott,  31  K.  H.  442,  449.)  The  judgment  is 
conclusive  upon  any  matter  of  defense  existing  prior  to  April 
1,  1875,  the  date  of  its  recovery.  (Jordan  v.  Vcm  Epps,  85  N. 
T.  427, 436 ;  McFarlamd  v.  Irwin,  8  Johns.  77 ;  Sternbergh  v. 
Schoolcraft,  2  Barb.  153 ;  Smith  v.  Nelson,  62  N.  T.  286 ; 
Dees  v.  Duiler,  18  Mo.  174 ;  Dvrd  v.  Smith,  34  Me.  63  ;  Free- 
Sickbls  —  Vol.  XLV.        5 
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man  on  Judgments,  §§  251, 435 ;  Thomson  v.  Bank,  82  N.  T.  1; 
Carlisle  v.  McCall,  1  Hilt.  399 ;  Audubon  v.  Ins.  Co.,  27  N.  Y . 
216 ;  Leonard  v.  Barker,  5  Denio,  220 ;  Webb  v.  Buokalew,  82 
N.  T.  555, 559, 560 ;  Black  v.  McClelland,  12  N.  B.  R  481.)  In 
an  action  upon  a  judgment  of  a  court  of  another  State  the 
merits  are  not  open  to  inquiry.  {Mills  v.  Duryee,  7  Oranch, 
481;  Hampton  v.  McConneU,  3  Wheat.  234;  Bigelow  on 
Estoppel  [2d  ed.],  180,  201 ;  Dobson  v.  Pearce,  12  K  Y.  156; 
Batcher  v.  Bochdeau,  18  id.  86;  Bocco  v.  HackeU,  2  Bosw.  579  ; 
26  N.  T.  154 ;  Phillips  v.  Godfrey,  7  Bosw.  150.)  The  grant- 
ing of  a  discharge  in  bankruptcy  prior  to  the  recovery  of  the 
judgment,  therefore,  constitutes  no  defense.  (Medbury  v.  Swan, 
46  N.  T.  200  ;  Holyoke  v.  Adams,  59  id.  233  ;  McDonald  v. 
Whitney,  12  Hun,  95.)  Much  less  is  a  discharge  obtained  prior 
to  recovery  of  judgment  a  defense  in  an  action  upon  the  judg- 
ment. (Mechf.  Bk.  v.  Hazard,  9  Johns.  392 ;  Steward  v. 
Green,  11  Paige,  535,  537 ;  Budge  v.  Bundle,  1  T.  &  C.  649 ; 
Post  v.  Biley,  18  Johns.  54 ;  Desobry  v,  Morange,  id.  336 ; 
Alcott  v.  Avery,  1  Barb.  Ch.  349 ;  Lee  v.  Phillips,  6  Hill, 
246 ;  Hollister  v.  Abbott,  31  K  H.  442,  449 ;  Bellamy  v. 
Woodson,  4  Ga.  175 ;  Bees  v.  Butler,  18  Mo.  173 ;  WUkins 
v.  Warren,  27  Me.  438 ;  Bridges  v.  Armour,  5  How.  [U.  S.] 
91,  95.)  Defendant's  remedy  is  to  make  a  direct  application  in 
the  action  in  which  the  judgment  was  recovered  to  be  let  in  to 
set  up  his  discharge,  or  for  such  other  relief  as  he  may  be  ad- 
vised is  proper.  (Alcott  v.  Avery,  1  Barb.  Ch.  347 ;  Graham 
v.  Pierson,  6  Hill,  247 ;  Cornell  v.  Dakin,  38  N.  Y.  253 ; 
Medbury  v.  Swan,  46  id.  200 ;  Monroe  v.  Upton,  50  N.  Y. 
593  ;  Bump's  Bankruptcy  [lOtli  ed.],  757-759.) 

Geo.  Putnam  Smith  for  respondent.  The  trial  court  erred 
in  refusing  to  admit  in  evidence  the  defendant's  schedule  and 
discharge  in  bankruptcy.  (Lamb  v.  Brown,  10  Bk.  Reg.  522; 
Black  v.  Blazo,  117  Mass.  17 ;  Bankruptcy  Act,  §  5119 ; 
Wyman  v.  Mitchell,  1  Cow.  316  ;  Clark  v.  Bowling,  3  Comst. 
220 ;  Bogers  v.  Western  Ins.  Co.,  1  La.  Ann.  161 ;  Dick 
v.  Powell,  2  Swan  [Tenn.],  632  ;  2  Md.  457 ;    Clark  v.  Bow- 
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ling,  3  Comst.  224 ;  Bailey  v.  Bancker,  8  Hill,  188  ;  Monroe  v. 
Upton,  50  N.  Y.  593 ;  Ocean  £k.  v.  OlcoU,  46  id.  22 ;  Dewey 
v.  Meyer,  72  id.  75.)  It  was  not  necessary  that  the  discharge 
should  have  been  pleaded  in  bar  of  the  suit  brought  upon  the 
claim  in  its  original  form.  (Monroe  v.  Upton,  50  N.  Y.  593 ; 
Hollister  v.  Abbott,  31  N.  H.  442 ;  Bellamy  v.  Woodson,  4 
Ga.  475  ;  Stewart  v.  Oreen,  11  Paige,  534 ;  Mechs?  BJc.  v. 
Hazard,  9  Johns.  392 ;  Wilkms  v.  Warren,  27  Me.  438 ; 
Desobry  v.  Morcmge,  18  Johns.  336 ;  Sees  v.  Butler,  18  Mo. 
173;  Ocean  BJc.  v.  Olcott,  46  K  Y.  12  ;  AlcoU  v.  Avery,  1 
Barb.  Ch.  347 ;  Cable  v.  Cooper,  15  Johns.  152,  155.)  The 
discharge  is  a  bar  to  the  present  action.  Ddbson  v.  Pearce, 
12  N.  Y.  167 ;  Lazier  v.  Westcott,  26  id.  152 ;  Bankruptcy  Act, 
§  5119  ;  Betts  v.  Bagley,  12  Pick.  571 ;  Clark  v.  Row- 
ling,  3  Oomst.  316 ;  Wyman  v.  Mitchell,  1  Cow.  816 ;  3 
Barb.  429,  437 ;  Penny  v.  Taylor,  10  B.  E.  102.) 

Eakl,  J.  On  the  13th  day  of  January,  1874,  the  plaintiff 
commenced  an  action  against  the  defendant  by  personal  ser- 
vice of  process  upon  two  promissory  notes  in  the  Superior 
Court  of  Massachusetts,  which  was  a  court  of  general  jurisdic- 
tion. The  defendant  appeared  by  an  attorney  and  answered, 
and  that  action  was  continued  from  term  to  term  to  the  Janu- 
ary term  of  1875,  when  upon  being  called  he  suffered  default. 
Thereafter  on  the  1st  day  of  April,  1875,  judgment  was 
rendered  and  entered  against  him  for  upwards  of  $3,500,  be- 
sides costs. 

After  the  commencement  of  that  action,  in  June,  1874,  the 
defendant  was  adjudicated  a  bankrupt  upon  a  petition  filed 
against  him,  and  on  the  26th  day  of  March,  1875,  five  days 
before  the  entry  of  the  judgment  against  him,  he  was  dis- 
charged by  the  bankrupt  court  from  all  his  debts. 

This  action  was  commenced  upon  that  judgment  in  March, 
1879,  and  the  only  defense  interposed  by  the  defendant  was 
the  discharge  in  bankruptcy.  The  trial  judge  held  that  the 
discharge  furnished  no  defense  because  the  judgment  was  sub- 
sequent thereto.    But  upon  appeal  to  the  General  Term  it  was 
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held  that  the  discharge  was  a  bar  to  the  action  and  a  new  trial 
was  granted. 

We  are  of  opinion  that  the  trial  judge  was  right.  The  pro- 
ceedings in  bankruptcy  did  not  oust  the  Massachusetts  court  of 
jurisdiction  of  the  action.  The  action  could  have  been  stayed 
upon  the  application  of  the  bankrupt ;  but  unless  so  stayed  it 
could  proceed  to  a  valid  judgment.  (XJ.  S.  R.  S.,  §  5106 ; 
Byster  v.  Gaff,  91  U.  S.  521 ;  Dmgee  v.  Becker,  9  N.  B.  Reg. 
R.  508 ;  Palmer  v.  Merrill,  57  Me.  26;  Stone  v.  National 
Bank,  39  Ind.  284.) 

The  discharge  no  more  rendered  the  judgment  subsequently 
entered  void  than  would  payment  or  release  of  the  debt 
during  the  pendency  of  the  action.  To  defeat  the  entry  of  a 
valid  judgment,  payment,  release  or  a  discharge,  whether  before 
the  commencement  of  the  action  or  during  its  pendency,  must 
be  availed  of  as  a  defense. 

It  is  not  a  material  circumstance  that  the  defendant's  default 
was  taken  before  the  discharge.  *The  default  was  not  the  final 
adjudication  in  the  action  and  not  a  judgment  constituting  an 
estoppel.  The  estoppel  in  such  a  case  comes  when  the  final 
judgment  is  entered  and  the  record  is  made  up.  ( Webb  v. 
Buckdew,  82  N.  Y.  555.)  The  judgment  speaks  and  con- 
cludes the  parties  as  of  that  date. 

Here,  on  the  1st  day  of  April,  1875,  it  was  adjudged  that 
the  defendant  owed  the  plaintiff  the  amount  recovered,  and 
that  at  that  date  he  had  no  defense  to  the  action.  The  judg- 
ment imports  absolute  verity,  and  cannot  be  contradicted  by 
proof  that  the  debt  for  which  it  was  entered  was  not  justly 
due.  When  sued  upon  a  judgment,  the  defendant  can  no  more 
prove  a  discharge  in  bankruptcy  granted  before  its  entry  than 
he  could  be  allowed  to  prove  payment  or  a  release  pending  the 
action.  So  far  as  I  have  been  able  to  discover  it  has  uniformly 
been  held  that  a  discharge  in  bankruptcy  is  no  bar  to  an  action 
upon  a  judgment  subsequently  recovered.  (Mechanics?  Bank 
v.  Hazard,  9  Johns.  392 ;  Desdbry  v.  Morcmge,  18  id.  336  ; 
Steward  v.  Green,  11  Paige,  534 ;  Budge  v.  Bundle,  1  T.  & 
C.  649 ;  BoUister  v.  Abbott,  31  N.  H.  442 ;  Bellamy  v.  Wood* 
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«m»  4  Ga.  175 ;  WiUcvn.8  v.  Warren,  27  Me.  438 ;  Jiees  v. 
Butler,  18  Mo.  173.)  The  case  of  Wolf  v.  Stix  (99  U.  S. 
1)  was  decided  under  the  statute  and  practice  of  Tennessee  ap- 
plicable to  the  case,  and  is  not  in  conflict  with  the  cases  last 
cited.  And  the  cases  which  hold  that  a  judgment  obtained 
after  the  adjudication  in  bankruptcy  upon  a  debt  existing  be- 
fore is  wiped  out  by  a  subsequent  discharge  in  bankruptcy  do 
not  aid  the  defendant.  (Monroe  v.  Upton,  50  N.  Y.  593; 
Clark  v.  Howling,  3  N.  Y.  216.)  In  these  cases  the  general 
rule  that  debts  are  absolutely  merged  in  the  judgment  recov- 
ered upon  them  and  that  the  judgment  becomes  a  new  debt 
was  not  applied.  But  for  the  purpose  of  the  cases  then  in 
hand  it  was  held  that  the  old  debts  were  not  merged  and  that 
the  judgments  were  merely  the  old  debts  in  a  new  form,  and 
that  a  discharge  of  the  old  debts,  therefore,  discharged  the  judg- 
ments, which  simply  represented  them.  In  this  case  it  is  not 
necessary  to  consider  whether  or  not  the  old  debts  were  merged 
in  the  Massachusetts  judgment,  so  that  that  judgment  consti- 
tuted an  entirely  new  debt.  It  is  the  estoppel  furnished  by 
the  judgment  recovered  subsequently  to  the  discharge  which 
stands  in  thejlef endant's  pathway.  That  closes  his  mouth  to 
allege  the  discharge. 

It  matters  not  that  the  Massachusetts  judgment  is  a  foreign 
judgment.  Under  the  Federal  Constitution  it  is  entitled  to 
fall  faith  and  credit,  and  it  is  just  as  effectual  as  an  adjudica- 
tion and  estoppel  as  if  it  had  been  rendered  here.  {Hampton 
v.  McConnd,  3  Wheat.  234;  Dobson  v.  Pearct,  12  N.  Y. 
156.) 

The  defendant  was  not  without  a  remedy.  He  could  have 
applied  to  the  Massachusetts  court  to  open  his  default 
and  permit  him  to  set  up  his  discharge,  and  if  for  any  reason 
that  remedy  was  not  open  to  him,  he  could  have  commenced 
an  action  against  the  plaintiff  in  equity  to  set  aside  or  vacate 
that  judgment,  or  to  perpetually  restrain  its  collection.  In 
such  an  action,  however,  he  would  have  been  obliged  to  prove 
fraud,  imposition,  mistake,  or  some  other  ground  for  equitable 
interference.     (Srrrith  v.  Nelson,  62  N.  Y.  286.)     It  would  not 
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have  been  sufficient  for  him  to  show  that  the  debt  for  which 
thp  judgment  was  entered  had  been  discharged,  or  that  the 
judgment  was  unjust,  but  he  would  have  been  obliged  to  ex- 
cuse his  omission  to  avail  himself  of  his  defense  and  to  move 
for  relief  in  the  original  action ;  and  relief  would  have  been  ad- 
ministered to  him,  if  at  all,  in  view  of  all  the  circumstances  and 
based  upon  the  grounds  which  authorize  equitable  interference 
in  such  cases. 

And  the  defendant,  under  our  system  of  practice,  instead  of 
commencing  such  an  action  against  the  plaintiff,  could  have 
claimed  the  same  relief  in  this  action.  But  he  would,  in  that 
case,  have  been  obliged  to  allege  in  his  answer  and  prove  the 
same  facts  which  he  would  have  been  required  to  allege  and 
prove  if  he  had  instituted  an  action  for  the  same  relief.  Here 
no  such  relief  was  sought.  The  discharge  was  relied  upon 
simply  as  a  defense  to  the  action,  and  no  facts  were  alleged  or 
proved  which  entitled  the  defendant  to  equitable  relief  against 
the  judgment. 

The  order  of  the  General  Term  should  be  reversed  and  th6 
judgment  of  the  trial  term  affirmed,  with  costs. 

All  concur,  except  Tbaoy,  J.,  absent. 

Order  reversed  and  judgment  affirmed. 


Joseph  Wangleb,  Respondent,  v.  Franois  Swift,  Appellant. 

In  1870,  S.  k  K.,  at  the  request  of  J.,  who  was  constructing  a  bridge, 
and  upon  his  promise  to  pay  therefor,  furnished  materials  and  per- 
formed  labor  upon  the  bridge,  mostly  for  temporary  work  necessary 
for  the  permanent  structure.  In  November,  1871,  defendant,  for  a  good 
consideration,  agreed  with  the  administratrix  of  J.  to  pay  S.  &  K.  such 
sum  as  should  appear  due  to  them  from  J.  for  such  work  and  ma- 
terial, "  under  a  certificate  from  the  engineer  in  charge  of  said  work." 
In  an  action  upon  the  agreement  held,  that  it  called  for  a  certificate  from 
the  engineer  in  charge  of  the  work  at  the  time  the  materials  were  fur- 
nished and  labor  performed;  also  that  a  procurement  and  presentation  of 
the  certificate  or  notice  to  defendant  of  its  contents,  and  a  demand  of  the 
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Bum  certified  to  be  due,  were  conditions  precedent  to  plaintiffs  right  of 
recovery. 
A  party  cannot  sustain  on  appeal  a  verdict  in  his  favor,  upon  a  ground  taken 
from  him  by  the  trial  court. 

(Argued  June  26, 1882  ;  decided  October  10,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  at  the  April  term,  1881,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict  directed  by  the  trial 
court. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

William  Rildreih  Field  for  appellant.  Until  certificate  of 
engineer  in  charge  of  the  work  had  been  procured  and  notice 
thereof  given  to  defendant,  any  suit  would  be  premature. 
(Ryse  v.  Walafield,Q  M.  &  W.  451.) 

Julien  T.  Dames  for  respondent.  Plaintiff  could  maintain . 
this  action  upon  the  previous  notice  and  demand  actually  given 
and  made,  or  without  previous  notice  that  the  engineer  in  charge 
had  certified  to  the  claim  of  Sherman  &  Kiyler.  (Niermeyer  v. 
Brooks,  44  HI.  77 ;  Douglas  v.  Rowland,  24  Wend.  48-53 ; 
Genesee  College  v.  Dodge,  26  N.  Y.  213 ;  Hyse  v.  Walafidd, 
6  M.  &  W.  451 ;  Reebner  v.  Townsend,  8  Abb.  234 ;  Johnson 
v.  Aokerson,  40  How.  222 ;  RaUeck  v.  Moss,  22  Cal.  266 ; 
Lamphere  v.  Cowen,  42  Vt.  175 ;  Watson  v.  Walker,  23  U.  H. 
471 ;  O'Connor  v.  Dingley,  26  Cal.  11 ;  Loclcbm  v.  Moore,  57 
N.  T.  360.)  Defendant  is  estopped  from  insisting  on  previous 
specific  notice  of  Faron's  certificate.  {Prentice  v.  Rnick.  L. 
Ins.  Co. j  77  N.  T.  483  ;  Goodwin  v.  Mass.  Mat.  L.  Ins.  Co., 
73  id.  480 ;  Gratton  v.  Mut.  L.  Ins.  Co.,  21  Alb.  L.  J.  289 ; 
Ripley  v.  MoClure,  4  Exch.  345.)  If  the  covenant  of  Swift 
requires  the  certificate  of  the  engineer  in  charge  when  Sherman 
&  Kiyler  did  their  work,  plaintiff  has  the  right  to  claim  that 
it  has  been  conclusively  decided  upon  the  trial  of  this  case  that 
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such  a  certificate  was  obtained  by  him.    (Koheler  v.  Adler9  78 
N.  Y.  287.) 

Daotobth,  J.  According  to  the  case  made  by  the  original 
complaint,  one  Jackson  was  engaged  during  September  and 
October,  1870,  in  the  construction  of  a  bridge  (for  the  city  of 
Brooklyn)  over  Bushwick  creek,  and  induced  Sherman  and 
Kiyler  to  furnish  materials  and  perform  labor  thereon  during 
those  months  to  the  amount  of  $2,584.39,  which  he  agreed  to 
pay.  Without  doing  so  he  died,  and  Mary  Jackson  was  ap- 
pointed administratrix  of  his  estate. 

Thereafter,  on  the  23d  of  November,  1871,  for  a  satisfactory 
consideration  to  him  paid,  the  defendant  agreed  with  her  that  he 
would  pay  Sherman  and  Kiyler  such  sum  as  should  appear 
due  to  them  from  her  intestate  "  for  work  and  material  done 
and  furnished  by  them  in  the  construction  of  said  bridge,  under 
a  certificate  from  the  engineer  in  charge  of  said  work  *  *  * 
and  hold  her  harmless  from  any  claim  of  the  said  Sherman 
and  Kiyler,  which  should  be  justified  by  the  certificate  of  said 
engineer;"  they  assigned  their  claim  against  the  estate  of 
Jackson  to  the  plaintiff.  In  September  and  October,  1870, 
one  John  McOloskey  was  the  engineer  in  charge  of  the  con- 
struction of  the  bridge,  and  he,  in  writing,  certified  the  above 
sum  with  interest  to  be  due  Sherman  and  Kiyler  from  said 
estate,  by  reason  of  such  work  and  material.  The  certificate 
of  McCloskey  was  before  suit  exhibited  to  the  defendant  by  the 
plaintiff,  and  payment  of  the  amount  therein  certified  to  be 
due  has,  since  its  presentation,  been  demanded  by  the  plaint- 
iff of  the  defendant,  but  he  refuses  to  pay. 

The  defendant  by  answer  denied,  among  other  things,  that 
McCloskey  was  the  engineer  in  charge  of  the  construction  of 
the  bridge  at  the  time  stated,  and  upon  this  issue  much  evi- 
dence was  given  upon  the  trial. 

Before  its  conclusion,  however,  the  trial  judge  ruled :  that 
the  certificate  of  the  engineer  was  a  condition  precedent  to  the 
plaintiff's  right  of  recovery ;  that  McCloskey  was  not  engineer 
at  any  time,  and  that  what  he  did  amounted  to  nothing,  so  far 
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as  this  condition  precedent  is  concerned.  Before  this  ruling 
was  made,  it  had  appeared  that  one  Faron  was  in  charge  of  the 
bridge  from  September,  1871,  to  a  time  subsequent  to  and  in- 
cluding the  date  of  the  agreement  by  the  defendant,  and  from 
what  passed  between  the  plaintiffs  counsel  and  the  court,  it 
would  seem  that  the  judge  held  that  the  certificate  of  the  engineer 
then  in  charge  of  the  bridge  would  be  required.  Upon  the  plaint- 
iff s  application,  and  against  the  objection  and  exception  of  the 
defendant,  he  was  permitted  to  amend  his  complaint  by  alleg- 
ing it.  The  plaintiff  then  put  in  evidence,  against  the  defend- 
ant's objection  and  exception,  Faron's  certificate,  which  in 
form  was  no  doubt  a  compliance  with  the  terms  of  the  defend- 
ant's undertaking,  and  stated  the  sum  above  named  to  be  due 
from  the  estate  of  Jackson.  It  did  not  appear  that  it  had  been 
exhibited  to  the  defendant  before  the  trial,  or  that  he  had  re- 
ceived any  notice  of  it  whatever,  and  upon  these  grounds  the 
defendant  moved  to  dismiss  the  complaint.  The  court  denied 
the  motion  and  directed  a  verdict  for  the  plaintiff. 

Two  questions  arise  :  First,  Did  the  agreement  require  a  cer- 
tificate from  the  engineer  in  charge  of  the  bridge  during  Sep- 
tember and  October,  1870,  the  time  the  work  and  material 
were  furnished  by  Sherman  and  Kiyler  ?  Second,  If  not,  was 
the  plaintiffs  cause  of  action  complete  without  notice  to  the 
defendant  of  Faron's  certificate,  and  a  demand  under  it  of  the 
sum  ascertained  to  be  due? 

First,  We  have  no  evidence  of  the  agreement  between  the 
parties,  except  as  it  is  set  out  in  the  pleadings,  and  from  that 
onr  conclusion  accords  with  the  theory  on  which  the  action 
was  brought  and  which  led  to  the  averment  that  McCloskeVj 
the  engineer  in  charge  of  the  work  in  September  and  October, 
gave  the  certificate  and  so  enabled  the  plaintiff  to  allege  per- 
formance of  the  condition  precedent  on  which  the  defendant's 
liability  depended. 

Jackson  was  dead.  The  defendant  had  no  knowledge  of 
the  work  done  or  the  material  furnished ;  the  sum  due  was  an 
unliquidated  and  uncertain  amount  to  be  ascertained  by  refer- 
ence to  matters  known  to  Sherman  and  Kiyler,  the  other  party 
Siokels  —  Vol.  XLV.  6 
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to  the  agreement.  But  it  is  obvious  that  Swift  was  not  will- 
ing to  accept  a  statement  made  by  them,  and  before  his  obli- 
gation attached,  the  certificate  of  a  third  person  was  required. 
It  must  precede  any  recovery  «f  the  money  due  under  the 
contract.  Its  procurement,  therefore,  was  a  necessary  part  of 
the  plaintiff's  duty,  if  he  would  charge  the  defendant.  It. was 
intended  to  exhibit  the  plaintiffs  claim  and  establish  it.  We 
may  reasonably  infer,  therefore,  that  the  parties  had  in  mind 
the  engineer  who  prepared  the  plan  and  specifications,  who 
knew  what  was  to  be  done  under  the  agreement  of  Sherman 
and  Kiyler  with  Jackson,  and  by  the  latter  under  his  agree- 
ment with  the  city,  which  was  constructing  the  bridge  ;  who 
knew  also  what  had  been  done,  and  who,  knowing  of  the  de- 
livery of  the  materials  and  the  work  as  it  went  on  from  day 
to  day,  was  the  person  most  likely,  if  not  the  only  one,  who 
was  capable  of  answering  from  his  own  knowledge  the  inqui- 
ries  called  for  by  the  agreement. 

The  bill  included  piles,  excavation,  bailing  and  drawing  off 
water,  lumber  and  plank  for  scaffold,  labor  in  building  and 
re-constructing  it,  driving  piles,  taking  up  and  replacing  the 
same.  Much  of  the  materials  and  work  was  evidently  of  a 
temporary  nature,  necessary  for  the  permanent  structure  which 
was  to  follow  it,  and  of  a  character  to  be  estimated  only  by  a 
daily  eye-witness,  or  one  whose  duty  required  his  actual  super- 
vision of  the  work. 

The  defendant  agreed  to  be  bound  by  the  determination  of 
such  a  person,  because  from  his  knowledge  the  necessary  informa- 
tion could  be  drawn.  It  is  impossible  to  suppose  that  one  hav- 
ing no  personal  knowledge  of  the  work,  or  means  of  acquiring  it, 
and  whose  connection  with  the  structure  began  long  after  the 
services  were  rendered  and  material  furnished,  could  have  been 
selected  by  a  person  whoDy  ignorant  as  to  these  things,  to  deter- 
mine, not  only  the  quantity  of  each,  but  the  amount  due  therefor. 

The  theory  of  the  complaint  accords  with  this  view,  and  is, 
we  think,  the  correct  one.  It  agrees  with  the  nature  of  the 
contract  and  the  object  which  the  parties  had  in  mind  in  call- 
ing for  the  certificate.     This  conclusion  leads  to  a  new  trial. 
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Circumstances  not  now  in  evidence  may,  however,  appear  upon 
another  trial,  if  one  shall  be  had,  and  affect  the  construction 
we  give  to  this  agreement.  It  seems  best,  therefore,  to  con- 
sider the  second  question ;  and  upon  this,  too,  we  think  the 
complaint  is  well  drawn,  and  should  have  been  adhered  to.  As 
the  certificate  was  a  necessary  part  of  the  plaintiff's  case,  and 
to  be  procured  by  him,  as  without  it  the  defendant  could  not 
know  for  what,  or  how  much  he  was  to  pay,  there  could  be  no 
default  on  his  part  until  iuformed  of  and  shown  a  certificate, 
and  a  demand  made  thereon  by  the  plaintiff.  Until  then  he 
could  make  no  payment.  His  agreement  is  to  -pay  Sherman 
<fc  Kiyler  the  sum  which  should  appear  due,  "  under  "  the  cer- 
tificate, "  all  the  engineer  should  certify  they  were  entitled  to." 
This  fact,  when  ascertained,  would  be  known  to  the  plaintiff, 
but  not  the  defendant,  and  he  could  not  be  liable  to  an  action 
until  the  certificate  was  submitted  to  him,  or  otherwise  brought 
to  his  attention,  and  a  demand  made  under  it.  Until  then  his 
contract  was  not  absolute  but  conditional.  It  was  dependent 
upon  the  act  of  the  other  party,  who  was  to  furnish  the  in- 
formation to  enable  him  to  perform  his  promise. 

The  case  comes  within  the  principle  that  notice  is  necessary 
where  the  thing  lies  more  properly  in  the  cognizance  of  the 
plaintiff  than  of  the  defendant  (Vin.  Abr.,  Notice,  A,  2,  Pt.  12, 
or  as  stated  in  Vyse  v.  Wakefield  (6  Mees.  &  "Wels.  451)  when 
"it  is  to  do  a  thing  which  lies  within  the  peculiar  knowledge 
of  the  opposite  party,  then  notice  ought  to  be  given  to  him." 
Whether  we  take  this  literally  or  as  interpreted  in  Lamphere 
v.  Oowen  (42  Vt.  182),  to  mean  to  do  a  thing  "  in  an  event 
which  lies,"  etc.,  it  applies  here. 

The  certificate  is  the  fact  upon  which  the  obligation  of  pay- 
ment depends,  and  is  wholly  within  the  control  of,  and  for  the 
plaintiff's  advantage,  and  so  the  case  is  also  within  the  last 
clause  of  the  rule  stated  by  Chitty,  which  makes  notice  neces- 
sary where  there  is  an  express  stipulation  in  the  contract,  or 
where  it  is  requisite  from  the  nature  thereof  that  demand  of 
performance  be  made. 

The  very  nature,  if  not  the  form,  of  the  defendant's  covenant 
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requires  the  performance  of  such  conditions.  There  was  no 
precedent  debt  or  duty  upon  the  defendant.  He  undertook  to 
pay,  not  the  sum  actually  due  from  the  estate  of  Jackson,  but 
what  should  appear  to  be  due  under  the  certificate.  The  cer- 
tificate then  is  parcel  of  the  contract  as  much  as  his  promise. 
Performance  by  him  necessarily  pre-supposes  that  it  shall  be 
procured  prior  thereto  by  the  other  party. 

His  proposition  implied  correlative  right  and  privilege,  not 
only  to  see  and  examine  the  certificate,  but  to  pay  the  amount 
certified,  without  suit.  These  rights  could  not  be  available 
until  the  ignorance  under  which  he  labored  as  to  the  sum  due 
from  Jackson  was  dispelled.  The  debt  was  the  debt  of  Jack- 
son, and  the  legal  effect  of  the  undertaking  to  pay  that  debt  is 
"  procure  the  certificate  and  let  me  know  its  contents  and  I 
will  pay  the  sum  justified  by  it."  Notice  was,  therefore,  a  con- 
dition precedent  to  the  defendant's  liability,  the  same  as  if  such 
stipulation  had  been  expressed  in  the  contract.  It  follows  that 
without  proof  of  the  proper  certificate,  and  notice  and  demand 
based  upon  it,  and  a  refusal  to  pay  according  to  its  terms,  there 
could  be  no  breach  and  consequently  no  right  of  action.  The 
cases  cited  by  the  respondent  upon  this  point  do  not  hold  the 
contrary.  In  LocMm  v.  Moore  (57  N.  Y.  360),  a  specific  sum 
was  due  for  goods  sold  by  plaintiff  to  defendant ;  in  Lamphere 
v.  Cowen,  42  Vt.  182,  "the  defendant  knew  of  the  existence  of 
the  debt,  the  amount,  and  to  whom  due." 

The  learned  counsel  for  the  respondent  has,  since  the  oral 
argument  of  this  case,  submitted  a  supplemental  brief,  by  which 
he  claims  the  benefit  of  McOloskey's  certificate,  in  case  it 
should  be  held  that  one  was  required  from  the  engineer  in 
charge  of  the  work  in  September  and  October,  1870.  It  is  a 
sufficient  answer  to  this  position  that  the  trial  court  excluded 
it  and  put  its  decision  upon  another  and  inconsistent  ground. 
But  it  should  also  be  added  that  whether  McCloskey  or  Mese- 
role,  of  whom  mention  was  made  in  evidence,  or  some  other 
person  was  the  engineer  in  charge  in  September  and  October, 
1870,  is  a  question  of  fact,  and  may  very  well  go  before  a  jury. 
It  is  enough  now  to  say  that  the  plaintiff  cannot  sustain  the 
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verdict  upon  a  ground  taken  from  him  by  the  trial  judge.  The 
ruling  then  made  became  the  law  of  the  case  {EUey  v.  Met* 
calf  \  1  Denio,  323;  Stanton  v.  Weth&rwax,  16  Barb.  259; 
Hogers  v.  Mwrrayy  3  Bosw.  357;  Cturrie  v.  Cowles,  6  id. 
460),  and  we  cannot  assume  that  the  trial  judge  departed 
from  it.  Had  the  ruling  been  otherwise,  it  may  well  be  that 
the  defendant  might  have  prevailed  by  opposing  evidence, 
and  upon  grounds  which  do  not  now  appear. 

As  the  decisions  of  the  trial  court  turned  upon  a  different 
construction  of  the  agreement,  and  were  inconsistent  with  the 
views  above  presented,  we  think  the  judgment  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Tract,  J.,  absent. 

Judgment  reversed. 


The  Attorney-General  v.  The  Continental  Life  Insur- 
ance Company,  Raphael  J.  Moses  et  al.,  Appellants. 

In  an  action  brought  to  dissolve  an  insolvent  life  insurance  company,  and 
to  distribute  its  assets,  certain  policy-holders  were  allowed  to  intervene. 
Upon  motion  of  their  attorneys,  the  Special  Term  ordered  a  reference  to 
take  proof  and  recommend  whether  any  allowances  should  be  made  to 
said  attorneys,  or  if  so,  to  what  amount.  Subsequently,  a  motion  to  re- 
settle and  modify  the  terms  of  said  order,  so  as  to  show  a  granting  or 
denial  of  the  applications  for  allowance,  was  denied.  Both  orders  were 
reversed  by  the  General  Term.  Held,  that  its  decision  was  not  review- 
able here,  as  the  orders  were  entirely  discretionary 

(Argued  June  27, 1882 ;  decided  October  10, 1882.) 

Appeals  from  orders  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  May  12,  1882, 
which  reversed  certain  Special  Term  orders,  the  nature  of 
which,  as  well  as  the  material  facts,  are  stated  in  the  opinion. 
(Reported  below,  27  Hun,  195.) 

WilMam  Ba/rne8  for  appellant. 
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Leslie  W.  Russell,  attorney-general  in  person ;  George  W. 
Wingate  for  receiver,  respondent .  The  decision  of  the  General 
Term  cannot  be  reviewed  in  this  court.  It  is  immaterial  whether 
the  appellant's  attorneys  claimed  to  be  entitled  to  costs  or  to  an 
allowance  in  the  nature  of  costs,  it  is  still  a  claim  to  compen- 
sation resting  in  the  discretion  of  the  court.  {Matter  of  Jettory 
78  N.  Y.  603 ;  AtCy-Gentl  v.  Security  Life  Ins.  Co.,  23  Hun, 
596.) 

Julien  T.  Dames  for  Lewis  et  at.,  respondents. 

Finch,  J.  In  this  action,  brought  to  dissolve  the  defendant 
company  as  an  insolvent  corporation,  and  to  make  just  distri- 
bution of  its  assets  among  creditors  and  policy-holders,  certain 
of  the  latter  were  allowed  to  intervene,  who  were  represented 
by  nine  different  attorneys  through  the  succeeding  litigation. 
These  were  busy  themselves  and  kept  the  courts  busy ;  their 
position  changing  during  the  exigencies  of  the  struggle ;  some- 
times fighting  each  other ;  now  assailing  the  receiver,  and  then 
defending  him ;  until  the  controversy  became  gravely  involved, 
and  the  fund  seriously  imperiled  by  the  alleged  effort  to  de- 
fend and  increase  it.  As  the  final  distribution  approached,  the 
counsel  employed,  naturally  and  rightfully,  began  to  look  for- 
ward to  their  compensation ;  but  instead  of  presenting  bills  to 
the  clients  who  had  employed  them,  they  sought  to  impose 
their  charges  upon  the  common  fund,  claiming  that  their  ser- 
vices had  benefited  it,  and  thereby  they  had  acquired  an 
equitable  right  to  be  paid  out  of  it.  In  the  pursuit  of  this  re- 
lief a  motion  was  made  by  one  of  them,  upon  an  affidavit  that 
he  bad  represented  about  eight  hundred  policy-holders  through 
all  the  emergencies  of  the  litigation,  and,  upon  an  exhibit  taken 
from  his  registers,  showing  the  character  of  his  services  from 
June,  1877,  to  December,  1881,  and  which  were  continuous  and 
almost  daily  during  such  period,  asked  for  an  allowance  of 
$10,000  out  of  the  fund.  Neither  the  affidavit  nor  the  exhibit 
show  what  the  result  of  these  services  was,  as  it  respected  either 
the  increase  or  depletion  of  the  fund,  and  no  special  ground 
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was  stated  why  the  debt  of  the  employing  clients  should  be 
shifted  to  the  assets  of  the  company  which  survived  the  wreck. 
At  about  the  same  time  another  of  the  counsel  for  intervening 
policy-holders  gave  his  notice  of  motion  for  an  order  requiring 
the  receiver  to  pay  him  and  all  the  other  intervening  attor- 
neys a  just  compensation,  and  for  a  reference  to  ascertain  what 
should  be  the  amount.  This  motion  was  founded  upon  a  brief 
affidavit  that  the  affiant  had  appeared  for  about  five  hundred 
policy-holders,  and  had  been  "  connected  with  the  litigation  " 
since  1876.  This  petitioner  did  not  show  what  his  services 
were,  or  why,  instead  of  a  moderate  assessment  upon  each  of 
his  five  hundred  clients,  he  should  be  enabled  to  assess  the 
genera]  fund. 

These  motions  came  on  to  be  heard  at  Special  Term.  The 
court  ordered  a  reference  to  take  proof,  and  recommend  whether 
any  allowances  should  be  made,  and  if  so  to  what  amount,  the 
report  to  be  made  to  the  court  with  all  convenient  speed,  and 
the  referee  to  sit  in  the  city  of  New  York.  This  order  was 
certainly  not  final,  but  wholly  preliminary  and  provisional.  It 
was  purely  a  matter  of  discretion.  The  court  could  have  taken 
the  proofs  itself,  or  refused  to  take  them  at  all,  and  might  have 
disposed  of  the  motion  solely  upon  the  papers  on  which  it  was 
founded.  The  order  of  reference  decided  nothing  and  was 
wholly  within  the  discretion  of  the  court  to  grant  or  refuse. 
After  the  order  of  reference  was  made,  some  of  the  parties 
moved  to  resettle  it  and  modify  its  terms  so  as  to  show  a 
granting  or  denial  of  the  applications  of  the  moving  parties, 
and  thus  dispose  of  the  motion  so  as  to  bring  up  a  question  of 
law.  This  motion  was  denied.  Of  course  the  court  knew 
what  it  had  decided  and  must  be  permitted  to  dictate  the  form 
of  its  own  order.  From  each  of  these  orders  an  appeal  was 
taken  to  the  General  Term.  After  argument  there  the  order 
of  reference  was  reversed,  and  the  motion  for  it  denied,  and 
the  order  refusing  a  resettlement  was  also  reversed.  From 
each  of  these  orders  of  reversal  an  appeal  is  brought  to  this 
court. 

We  must  dismiss  both  appeals.     Neither  involves  any  ques- 
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tion  of  law,  and  both  were  wholly  discretionary.  It  is  said 
here  that  the  General  Term  denied  the  power  of  that  court  to 
make  the  allowances.  The  orders  do  not  show  it.  We  cannot 
go  to  the  opinion  to  ascertain.  We  must  assume  that  the  re- 
versal was  on  the  merits.  {Noyen  v.  Children's  Aid  Society, 
70  N.  Y.  481.)  The  whole  question  of  whether  or  not  there 
should  be  a^  reference  was  purely  matter  of  discretion  and 
really  decided  nothing  upon  the  main  question  involved.  Upon 
that  question  the  Special  Term  even  has  not  acted.  It  has  not 
said  whether  allowances  should  be  granted  or  not,  nor  whether 
it  had  power  60  to  do.  It  simply  took  a  preliminary  6tep  to 
get  at  the  facts,  and  the  General  Term  reversed  that 'action,  as, 
in  the  exercise  of  their  discretion,  they  had  the  right  to  do.  If 
they  discussed  the  question  of  power,  and  gave  some  serious 
reasons  for  denying  its  existence,  that  does  not  leave  us  at 
liberty  to  go  beyond  their  order. 

The  appeals  should  be  dismissed. 

All  concur. 

Appeals  dismissed. 
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The  People,  ex  rel.  The  Manhattan  Savings  Institution 
of  the  City  of  New  York,  Appellant,  v.  Norton  P.  Otis, 
Mayor,  etc.,  et.  al.,  Respondents. 

The  provision  of  the  act  of  1880  (§  4,  chap.  59,  Laws  of  1880)  for  the  relief 
of  the  Manhattan  Savings  Institution,  which  by  its  terms  discharges  the 
city  of  Yonkers,  upon  delivery  by  it  to  said  institution  of  duplicate  bonds, 
from  liability  upon  certain  negotiable  bonds  issued  by  it,  "  to  all  persons 
purchasing  the  same  after  due  publication  of  the  notice  specified  in  the 
first  Bection  of  this  act,"  is  unconstitutional,  as  the  effect  thereof  is  to  de- 
stroy the  negotiable  quality  of  the  bonds,  and  so  it  impairs  the  obligation 
of  contracts.    (U.  S.  Const.,  art.  1,§  10,  sub.  1.) 

Said  provision  is  also  violative  of  the  constitutional  prohibition  (XL  S.  Const, 
amendment,  art.  5  ;  State  Const,  art.  1,  §  6),  against  depriving  a  person  of 
property  without  due  process  of  law. 

As  the  exemption  from  liability  given  by  said  provision  is  a  condition 
and  compensation  for  the  issuing  by  the  city  of  the  duplicate  bonds  re- 
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quired  by  the  act  (g  2);  the  former  provision  being  invalid,  the  latter 
cannot  be  enforced. 
As  to  whether  the  legislature  has  power  to  compel  a  municipal  corporation 
to  ioeue  new  bonds  in  place  of  bonds  Joat  or  stolen,  quaere. 

(Argued  June  27, 1882  ;  decided  October  10, 1882.) 

Appeal  from  order  of  the  G-eneral  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  which  reversed  an 
order  of  Special  Term,  granting  a  writ  of  peremptory  man- 
damus requring  defendant  Norton  P.  Otis,  as  mayor  of  the 
city  of  Tonkers,  and  defendant  "William  H.  Doty,  as  clerk  of 
said  city,  to  issue  to  the  relator  certain  duplicate  bonds  of  said 
city,  as  required  by  the  act  chapter  59,  Laws  of  1880.  (Re- 
ported below,  24  Hun,  519.) 

The  original  bonds  were  payable  to  bearer,  they  were  issued 
by  the  city  to  the  relator,  and  before  maturity  were  stolen 
from  it.  Relator  gave  the  bond  and  complied  with  the  require- 
ments of  said  act  as  to  publishing  notices,  etc.,  and  thereafter 
demanded  the  duplicate  bonds,  which  defendants  refused  to 
execute. 

Waldo  Hutokms  for  appellants.  The  provision  of  the  law 
in  question  which  requires  the  mayor  and  clerk  to  execute  and 
deliver  to  the  institution  the  duplicate  bonds  does  not  conflict 
with  section  11  of  article  8  of  the  Constitution  of  this  State.  (9 
and  10  William  III,  chap.  17,  §  111 ;  Laws  of  1873,  chap.  151.) 
The  act  in  question  does  not  impair  the  obligation  of  any  con- 
tract. (Ogden  v.  Saunders,  12  Wheat.  343  ;  Cooley  on  Con- 
stitutional Limitations  [4th  ed.],  p.  347  ;  Story  on  the  Consti- 
tution, §§  1378, 1383.)  If  the  fourth  section  is  unconstitutional 
the  rest  of  the  act,  being  constitutional,  will  stand  without  it. 
(Cooley  on  Constitutional  Limitations,  218,  219 ;  Baker  v. 
Braman,  6  Hill,  47 ;  Warren  v.  Mayor,  etc.,  of  Chesterton,  2 
Gray,  98 ;  Santo  v.  State,  2  Iowa,  165  ;  Weir  v.  Oram,  37  id. 
649 ;  State  v.  Dombaugh,  20  Ohio  [N.  S-],  173 ;  People  v. 
Butt,  46  N.  T.  168  ;  Robinson  v.  Bidwdl,  22  CM.  879 ;  Arm- 
strong v.  Jackson,  1  Blackf .  [Ind.]  874 ;  Brown  v.  Beatify,  34 
Sickbls  —  Vol.  XLV.        7 
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Mies.  227 ;  Matter  of  Village  of  Middletown,  82  N.  Y.  196, 
203.)  The  city,  of  Yonkers  being  a  municipal  corporation,  it 
was  competent  for  the  legislature  to  pass  the  act  in  question, 
municipal  corporations  being  the  creatures  of  the  legislature,  and 
absolutely  subject  to  their  control.  {Guilford  v.  Supervisors, 
13  N.  Y.  143 ;  Brewster  v.  Syracuse,  19  id.  116 ;  People  v. 
Supervisors,  70  id.  228 ;  Brown  v.  Mayor  of  New  York, 
63  id,  239 ;  Duanesburgh  v.  Jenkins,  57  id.  177 ;  Jefferson 
Co.  v.  The  People,  6  Neb.  127 ;  Dillon  on  Mun.  Corp.  [4th  ed.], 
§  65,  p.  87.)  The  legislature  is  supreme  except  where  its 
power  is  restrained  by  the  Constitution  of  this  State,  or  of  the 
United  States,  and  courts  will  not  declare  acts  of  the  legislature 
invalid  unless  they  are  plainly  unconstitutional.  (  Weimier  v. 
Village  of  Douglass,  64  N.  Y.  91,  99  ;  Matter  of  Gilbert  El. 
By.  Co.,  70  id.  361*  367-8.) 

Theodore  Fitch  for  respondents.  Chapter  59  of  the  Laws 
of  New  York  of  1880  is  unconstitutional  and  void  in  that  it 
impairs  the  obligations  of  contracts,  in  violation  of  article  1, 
section  10,  subdivision  1  of  the  United  States  Constitution. 
( Mercer  Comity  v.  Hocket,  1  Wall.  83 ;  OeJpcke  v.  City  of 
Dubuque,  id.  206 ;  Meyer  v.  City  of  Muscatine,  id.  384 ; 
Colson  v.  Arnot,  57  N.  Y.  253 ;  Welch  v.  Sage,  47  id.  143 ; 
Miller  v.  Bace,  1  Burrow,  452 ;  2  Smith's  Lead.  Cases  [Hare  & 
Wallace's  6th  ed.],  vol.  1,  part  2,  p.  736 ;  Goodman  v.  Harvey, 
4  Ad.  &  Ell.  870 ;  Colson  v.  Arnot,  57  N.  Y.  253 ;  Welch  v. 
Sage,  47  id.  143  ;  Birdsall  v.  Russell,  29  id.  220 ;  Bank  of 
Rome  v.  Village  of  Rome,  19  id.  20 ;  Murray  v.  Lardner,  2 
Wall.  121 ;  Goodman  v.  Simons,  20  How.  [U.  S.]  365.)  Said 
statute  is  also  unconstitutional  and  void  in  that  it  deprives  per- 
sons of  property,  without  due  process  of  law,  in  violation  of 
article  5  of  the  amendments  to  the  Constitution  of  the  United 
States,  and  also  in  violation  of  article  1,  section  6,  of  the  Con- 
stitution of  the  State  of  New.  York.  (Cooley  on  Const.  Lim. 
86-92.)  This  statute  affords  relief  to  the  relator  far  beyond 
that  to  which  it  would  be  entitled  under  the  Revised  Statutes 
or  in  equity,  and  beyond  that  which  is  consistent  with  the  rights 
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of  other  parties  interested.  (2  R.  S.  [  Edmonds'  ed.]  423,  §§  75, 
76 ;  Cothran  v.  Collins,  29  How.  155 ;  DesArts  v.  Leggett,  16 
N.  Y.  582;  Rogers  v.  C.  <&  JV.  W.  R.  R.  Go.,  6  Abb.  K  C. 
253.)  The  statute  mnst  be  taken  as  a  whole.  Its  provisions  are 
bo  connected  in  subject-matter  and  purpose  as  to  be  inseparable 
without  defeating  the  intention  of  the  legislature.  If  portions 
thereof  are  unconstitutional,  the  whole  should  be  held  void. 
(Cooley  on  Const.  Lim.  179 ;  People,  ex  rd.  City  of  Rochester, 
v.  Briggs,  50  N.  T.  5d6;  Gordon  v.  Gomes,  47  id.  617; 
Comm.  v.  Hitckings,  5  Gray,  482 ;  State  v.  Wheeler,  25  Conn. 
290 ;  State  v.  Dousman,  28  Wis.  541 ;  Oatman  v.  Bond,  15 
id.  20 ;  Slauson  v.  City  of  Racine,  13  id.  497 ;  Campman  v. 
Detroit,  14  Mich.  276 ;  Quintan  v.  Rogers,  12  id.  168 ;  State 
v.  Commrs.  of  Perry  Go.,  5  Ohio  St.  497.)  Municipal  corpo- 
rations, although  subject  to  legislative  control  for  govern* 
mental  or  public  purposes,  are  not  thus  subject  when  the  pur- 
pose is  private.  As  to  their  contracts  for  private  purposes, 
they  are  upon  the  same  footing  as  individual  citizens.  {People, 
ex  rd.  Dunkirk  R.  Go.,  v.  BatcheUor,  53  N.  T.  128-140 ; 
Barton  v.  Town  of  Thompson,  71  id.  513.) 

Andrews,  Ch.  J.  The  fourth  section  of  the  act  in  question 
is,  we  think,  plainly  unconstitutional.  By  its  terms  it  dis- 
charges the  city  of  Yonkers,  after  the  delivery  to  the  savings 
bank  of  the  duplicate  bonds  provided  for  in  the  second  section, 
from  all  liability  on  the  original  bonds,  to  all  persons  purchas- 
ing the  same,  after  due  publication  of  the  notice  prescribed  in 
the  first  section,  but  gives  a  right  of  action  against  the  bank; 
upon  the  bond  of  indemnity,  to  the  lawful  owner  of  such 
bonds  in  place  of  the  liability  of  the  original  obligor. 
The  effect  of  this  section,  if  valid,  is  to  take  away  and  destroy 
the  negotiable  quality  of  bonds,  not  presented  for  identifica- 
tion, pursuant  to  the  notice  in  the  first  section,  from  the  time 
of  the  delivery  of  the  duplicates,  although  such  bonds  may  be 
held  by  bona  fide  purchasers  for  value.  The  original  bonds 
were  payable  to  bearer,  and  transferable  by  delivery,  and  had 
all  the  qualities  and  attributes  of  negotiable  paper.    This  ne- 
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gotiable  quality  was  impressed  upon  them  by  the  very  terms 
of  the  obligation,  and  was  an  essential  element  of  their  value. 
The  fourth  section  disables  a  holder  who  has  omitted  to  present 
bopds  held  by  him  from  transferring  his  claim  against  the 
obligor,  for  the  very  act  of  transfer,  according  to  that  section, 
discharges  the  city  of  Yonkers  from  liability,  and  remits  the 
transferee,  as  his  only  recourse,  to  the  substituted  remedy  against 
the  bank.  The  holders  of  bonds  not  presented  may,  it  is  true, 
retain  them  until  maturity,  and  then  enforce  payment  according 
to  their  terms,  but  meanwhile  they  are  in  the  situation  of  hav- 
ing a  debt  which  they  cannot  transfer.  That  the  fourth  section 
impairs  the  obligation  of  the  contract  between  the  city  of 
Yonkers  and  the  holders  of  the  bonds,  is  very  clear.  The  con- 
tract was  to  pay  the  sum  stated  in  the  bonds  to  bearer,  and  con- 
ferred upon  the  holder  the  right  to  transfer  the  debt  by  the  de- 
livery of  the  bond.  The  fourth  section  impairs  this  right  se- 
cured by  the  contract,  which  the  legislature  could  not  lawfully 
do.  "It  is  perfectly  clear,"  says  Judge  Story  in  his  Commen- 
taries on  the  Constitution,  "that  any  law  which  enlarges, 
abridges,  or  in  any  manner  changes  the  intention  of  the  parties, 
resulting  from  the  stipulations  in  the  contract,  necessarily  im- 
pairs it"  (Story  on  Const.,  §  1385),  and  this  remark  is  but  a 
paraphrase  of  the  language  of  the  adjudged  cases.  (Ogd&n  v. 
Saunders,  12  Wheat.  256 ;  McCraeken  v.  Han/ward,  2  How. 
612.)  The  section  violates  not  only  the  Federal  Constitution, 
but  also  the  provision  of  the  State  Constitution  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property,  without  due  pro- 
cess of  law.  Depriving  an  owner  of  property  of  one  of  its 
essential  attributes,  is  depriving  him  of  his  property  within  the 
constitutional  provision,  and  a  legislative  declaration  that  upon 
the  publication  of  notice,  a  negotiable  security  shall  no  longer 
be  transferable,  is  not  due  process  of  law,  working  a  forfeiture 
of  the  right  given  by  the  contract.  Having  reached  the  con- 
clusion that  the  fourth  section  of  the  act  is  repugnant  to  the 
Constitution,  the  provision  in  the  second  section,  requiring  the 
city  to  issue  duplicate  bonds,  cannot  be  maintained  as  a  separate 
and  independent  portion  of  the  act.     The  provision  exempting 
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the  city  from  liability  to  transferees  of  the  original  bonds,  after 
the  issuing  of  duplicate  bonds,  was  a  condition  and  compensa- 
tion for  the  requirement  that  duplicate  bonds  should  be  issued, 
and  it  cannot  be  reasonably  inferred  that  that  requirement 
would  have  been  made,  except  in  connection  with  the  exemp- 
tion in  the  fourth  section.  The  requirement  in  the  act  in  ques- 
tion is  a  part  of  a  connected  and  dependent  scheme,  which  falls 
with  the  failure  of  one  of  its  essential  features.  It  is  unneces- 
sary, therefore,  to  consider  whether  it  is  competent  for  the 
legislature  to  compel  a  municipal  corporation  to  issue  new 
bonds  in  place  of  bonds  lost  or  stolen. 

The  order  of  the  General  Term  should  therefore  be  affirmed, 
with  costs. 

All  concur.  * 

Order  affirmed. 


The  People,  ex  rel.  John  Riley,  Appellant,  v.  James  Joubdan 

as  Commissioner,  etc.,  Respondent. 

The  relator,  who  was  captain  of  the  police  force  in  the  city  of  Brooklyn, 
sent  two  police  officers,  at  two  or  three  o'clock,  A.  if.,  to  the  house  of  J., 
a  married  woman,  with  instructions  to  tell  her  he  desired  to  see  her  at  the 
station-house.  Said  officers  went  to  the  house  of  J.,  aroused  the  inmates, 
and,  although  informed  that  J.  was  sick,  insisted  that  she  should  go 
with  them,  threatening  to  stay  all  night  if  she  did  not.  She  thereupon 
went,  and  at  the  station-house  was  subjected  to  an  examination  by  re- 
lator for  an  hour,  he  asking  questions  in  reference  to  one  G.  in  a  coarse 
and  vulgar  manner,  frequently  saying  to  her  he  did  not  believe  her,  and 
would  have  to  keep  her.  After  such  examination  he  permitted  her  to  go 
home.  No  complaint  had  been  made  against  J.  and  no  warrant  had  been 
issued  for  her  arrest.  Upon  charges  of  misconduct  and  specifications 
setting  forth  the  facts,  and  upon  a  hearing,  wherein  proof  thereof  was 
given,  respondent,  as  commissioner  of  police  of  said  city,  found  the  relator 
guilty  of  the  misconduct  charged,  and  dismissed  him  from  office.  Held  no 
error.    (§  7,  chap.  877,  Laws  of  1880 ;  §  2,  chap.  457,  Laws  of  1881.) 

Also  held,  that  it  was  immaterial  that,  in  a  letter  written  by  defendant  to 
the  superintendent  of  police,  notifying  him  of  his  decision,  he  mentioned 
other  acts  of  misconduct  and  authorized  an  inference  that  these  acts  had 
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been  considered  by  him  in  making  hie  decision,  as  it  formed  no  part  of 
the  record. 
It  seems  that  if  there  was  any  evidence  npon  which  defendant  could  base 
his  decision,  it  was  not  subject  to  review. 

(Submitted  June  27,  1882  ;  decided  October  10,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  September  12,  1881,  which  affirmed  a  decision  made  by 
defendant  as  commissioner  of  police  and  excise  in  the  city  of 
Brooklyn,  removing  the  relator  from  office  as  captain  of  police 
of  said  city. 

The  material  facts  are  stated  in  the  opinion. 

Jerry  A.  Wernberg  for  appellant.  The  removal  of  the  re- 
lator by  the  commissioner  was  not  authorized  by  the  statutes. 
(Laws  of  1880,  chap.  377,  §  7 ;  Laws  of  1881,  chap.  457,  §  2.) 
The  statutes  are  mandatory  and  must,  in  all  respects,  be  strictly 
complied  with  by  the  commissioner  in  removing  a  metfiber  of 
the  force.  (Munday  v.  Bd.  of  Fire  Commrs.,  72  N.  T.  445.) 
The  authority  conferred  by  these  acts  must  be  exercised  in 
strict  conformity  to  and  by  rigid  compliance  with  the  letter 
and  spirit  of  the  statutes.  (45  N.  T.  773.)  These  acts  con- 
ferred power  upon  the  commissioner  to  remove  the  relator,  but 
only  "upon  cause,"  "after  public  trial  and  on  conviction." 
(People,  ex  rd.  The  Mayor,  v.  Nichols,  79  K  Y.  588.)  When- 
ever such  a  tribunal  is  created,  its  power  is  judicial,  not 
arbitrary;  it  can  only  act  on  proof;  when  there  is  no  charge 
or  complaint,  no  judicial  power  can  be  exercised.  (People,  eso 
rel.  Miller,  v.  B*d  of  Police  Commrs.,  67  N.  T.  475.) 

Samuel  Sand  for  respondent.  The  respondent  being  the 
head  of  the  police  department  and  the  sole  commissioner  of 
police,  was  vested  with  full  power  and  authority,  after  the 
charge  had  been  formally  made  and  served  upon  the  relator, 
to  try  him  thereon,  and  dismiss  him  from  the  force,  if  he  found  J 

that  he  had  been  guilty  of  misconduct,  neglect  of  duty,  or 
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that  he  was  incapable,  for  any  cause,  of  performing  his  duty. 
(Laws  of  1873,  chap.  868,  §§  8, 14,  tit.  11;  Laws  of  1880,  §  7, 
chap.  377.)  The  relator  had  no  power  or  authority  to  send  for 
Mrs.  Johnson,  and  arrest  her  or  take  her  into  custody  at  the 
time  and  in  the  manner  proved,  and  such  conduct  was,  as  a 
matter  of  law,  misconduct.  (Boylston  v.  Kerr,  2  Daly,  225 ; 
Stomach  v.  Brooke,  7  id.  142 ;  Butolph  v.  Bleed,  41  How. 
481 ;  LawB  of  1873,  chap.  863,  tit.  11,  §§  20, 27,  p.  1338 ;  Peo- 
ple, ex  rel.  v.  B*d  of  Fire  Commrs.,  82  N.  T.  358.)  On  a 
review  in  cases  of  this  kind,  it  is  enough  if  there  is  any  evi- 
dence to  warrant  the  finding  of  the  commissioner.  (People,  ex 
rel.  v.  B 'd  of  Police  and  Excise  of  the  City  of  Brooklyn,  69 
N.  Y.  408 ;  People,  ex  rel.  v.  Eddy,  57  Barb.  593 ;  69  N.  T. 
411 ;  82  id.  361 ;  Russell  v.  Odd,  1  Wend.  210.)  The  opinion 
of  the  commissioner,  printed  in  the  case,  cannot  be  used  to  de- 
feat the  decision,  and  it  can  have  no  more  effect  than  would 
oral  statements  of  the  commissioner  in  the  street.  (Bradley  v. 
Aldrich,  40  N.  Y.  504 ;  Titue  v.  Orris,  16  id.  617 ;  McGregor 
v.  Buell,  1  Keyes,  163 ;  Case  v.  Phelps,  39  K  Y.  164 ;  Sny- 
der v.  Beg&r,  3  E.  D.  Smith,  235.) 

Earl,  J.  The  relator  was  a  captain  of  the  police  force  of 
the  city  of  Brooklyn,  and  while  doing  duty  as  such  on  the 
26th  day  of  May,  1881,  written  charges  were  duly  presented 
and  filed  against  him  with  the  respondent  as  police  commis- 
sioner of  the  city  by  Mrs.  Johnson,  charging  him  with  miscon- 
duct in  this,  that  on  the  24th  day  of  May  he  sent  two  police 
officers  to  her  house  between  two  and  three  o'clock  in  the  night- 
time and  made  her  get  out  of  bed  and  accompany  them  to  a 
station-house  where  the  relator  asked  her  several  questions 
about  which  she  knew  nothing,  and  when  she  answered  stating 
that  she  had  no  knowledge  of  the  matter  upon  which  he  ques- 
tioned her,  he  wonld  say  "  I  do  not  believe  you,"  and  that  he 
said  several  times  during  the  conversation  she  then  had  with 
him,  "  Did  not  Sergeant  Campbell  say  so  and  so  i "  and  ap- 
peared to  want  her  to  say  something  against  Campbell. 

The  charges  and  specifications  were  served  on  the  relator 
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and  he  was  placed  on  trial  under  them  before  the  respond- 
ent as  commissioner  in  June,  1881,  and  testimony  was  taken 
both  for  and  against  him.  There  was  evidence  either  showing 
or  tending  to  show  the  following  facts :  That  between  two  and 
three  o'clock  in  the  morning  of  May  24th,  the  relator  sent  two 
police  officers  to  the  house  of  Mrs.  Johnson,  with  directions 
that  they  should  tell  her  that  he  would  like  to  see  her  and  have 
an  interview  with  her  at  the  station-house.  As  one  of  the 
police  officers  sent  testified,  "  We  were  instructed  to  see  Mrs. 
Johnson  and  fetch  her  to  the  station-house;  request  her  to 
come  to  the  station-house."  Upon  their  arrival  at  Mrs.  John- 
son's house  the  inmates  were  all  in  bed,  but  were  aroused  and 
informed  that  they  came  after  Mrs.  Johnson.  They  were  in- 
formed that  she  was  sick,  but  they  insisted  that  she  should  go 
with  them  to  the  station-house  or  they  would  remain  all  night. 
She,  not  knowing  what  was  wanted  of  her,  and  fearing  that 
something  had  happened  to  her  husband,  consented  to  go  with 
them  to  the  station-house.  Her  father  accompanied  them. 
When  she  reached  the  station-house,  she  was  taken  to  the  pres- 
ence of  the  relator  in  a  room  from  which  her  father  was  ex- 
cluded, and  there  he  examined  her  for  an  hour,  asking  her 
questions  about  Sergeant  Campbell  and  other  matters,  in  a 
coarse  and  vulgar  manner,  frequently  saying  to  her  he  did  not 
believe  her  and  that  he  would  have  to  keep  her.  After  he  had 
finished  his  examination  he  permitted  her  to  return  home.  No 
complaint  had  been  made  against  her,  she  was  charged  with  no 
offense,  and  no  warrant  had  been  issued  for  her  arrest.  After 
hearing  the  evidence  the  respondent  found  the  relator  guilty 
of  the  misconduct  charged,  and  dismissed  him  from  office,  and 
his  decision  has  been  affirmed  at  the  General  Term. 

No  question  is  made  as  to  the  jurisdiction  of  the  respondent 
to  try  the  relator,  or  as  to  the  regularity  of  his  proceedings, 
and  it  cannot  well  be  doubted  that  the  misconduct  charged 
was  such  as  to  authorize  the  relator's  dismissal.  (Laws  of  1880, 
chap.  377,  §  7 ;  Laws  of  1881,  chap.  457,  §  2.)  If  the  relator 
wanted  any  information*  from  Mrs.  Johnson,  why  did  he  not 
call  upon  her  at  a  reasonable  hour  of  the  day  ?    Why  send  two 
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police  officers  in  the  night-time  ?  His  allegation  that  he  did 
not  order  the  officers  to  arrest  her  is  of  little  account  He 
sent  them  to  bring  her  to  the  station-house.  He  must  have 
known  that  upon  such  a  request  as  they  would  make  she  would 
feel  constrained  to  obey,  and  that  a  woman  would  not  leave  her 
bed  voluntarily  at  two  o'clock  in  the  morning  and  go  to  the 
station-house  with  two  police  officers  without  even  knowing 
what  was  wanted  of  her  or  what  was  to  be  done  with  her.  It 
is  true  that  she  did  not  resist  the  officers,  and  went  voluntarily 
in  the  sense*  that  she  was  not  actually  under  arrest,  but  she 
was  nevertheless  constrained  to  go,  and  the  relator  is  respon- 
sible for  what  the  officers  did  in  the  execution  of  his  orders. 

The  relator  had  no  right  or  authority  from  any  facts  appear- 
ing  to  send  officers  to  her  house  in  the  night-time,  without  any 
.warrant,  to  disturb  or  annoy  her,  she  being  charged  with  no 
offense*  When  she  was  brought  before  him  he  detained  her  for 
an  hour,  conducting  an  examination  which  he  had  no  authority 
to  institute.  How  can  he  justify  detaining  a  married  woman 
from  her  home  in  this  way,  treating  her  with  coarse  vulgarity 
in  the  manner  in  which  he  conducted  his  examination  J  There 
was  misconduct  enough.  We  have  nothing  to  do  with  the 
strength  of  the  evidence.-  It  is  enough  that  there  was  some 
evidence  upon  which  the  respondent  could  base  his  decision. 
(People,  ea  rd.  folk,  v.  Board  of  Police  of  the  city  of  Brook- 
lyn, 69  N.  Y.  408 ;  People,  ea>  rd.  Hart,  v.  Board  of  Fire 
Commissioners,  82  id.  358.) 

The  contention  that  the  relator  was  convicted  of  an  offense 
with  which  he  was  not  charged  is  not  well  founded.  The 
formal  decision  found  in  the  record  shows  that  he  was  con- 
victed of  the  precise  misconduct  with  which  he  was  charged. 
That  misconduct  was  proved  and  was  sufficient  to  sustain  the 
conviction.  It  matters  not  that  in  a  letter  addressed  by  the 
respondent  to  the  superintendent  of  police  on  the  same  day 
upon  which  he  made  his  formal  decision,  notifying  him  of  his 
decision,  and  giving  his  reasons  therefor,  he  mentioned  other 
acts  of  misconduct  on  the  part  of  the  relator  besides  those 
contained  in  the  formal  charges  against  him ;  and  from  that 
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letter  we  may  infer  that  those  other  acts  were  considered  by 
him  in  making  his  decision.  Sat  that  letter  is  really  no  part 
of  the  record.  The  charge,  the  evidence  and  the  formal  de- 
cision entered  are  all  that  are  to  be  looked  at  in  reviewing  the 
respondent's  decision,  and  looking  at  them  we  find  no  ground 
for  reversal. 

The  judgments  should  be  affirmed,  with  costs  not  exceeding 
fifty  dollars  and  disbursements. 

All  concur,  except  Tbact,  J.,  not  voting. 

Judgment  affirmed. 
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James  McHenbt,  Respondent,  v.  Hugh  J.  Jewett,  Appellant. 

A  temporary  injunction  is  unauthorized  when  it  does  not  appear  from  the 
complaint  that  plaintiff  is  entitled  to  the  final  relief  for  which  the  action 
is  brought.    (Code  of  Civil  Procedure,  §  608.) 

The  granting  of  the  injunction  in  such  case  is  error  of  law  which  may  be 
reviewed  in  this  court  on  appeal.  (Code  of  Civil  Procedure,  §  190,  sub.  2.) 

It  is  not  sufficient  to  authorize  the  remedy  by  injunction,  that  a  violation 
of  a  naked  legal  right  of  property  is  threatened,  there  must  be  some 
special  ground  of  jurisdiction,  and  where  an  injunction  is  the  final  relief 
sought,  the  facts  entitling  the  plaintiff  to  it  must  be  averred  in  the  com- 
plaint. 

Plaintiff's  complaint  alleged  in  substanoe  that  he  was  the  owner  of  certain 
shares  of  corporate  stock,  which  had  been  pledged  to  secure  a  loan  and 
had  been  transferred  on  the  books  of  the  corporation  to  defendant  as  trus- 
tee for  the  pledgee;  that  defendant  by  reason  of  his  control  of  the  shares, 
had  been  enabled  to  a  great  extent  to  control  the  management  of  the  cor- 
poration, and  had  managed  the  same  without  regard  to  its  best  interests, 
and  so  as  to  subserve  the  interests  of  another  corporation;  that  defendant 
has  heretofore  voted  on  said  shares  at  elections  held  by  the  stockholders, 
and  claims  the  right  so  to  do  at  future  elections;  that  it  is  greatly  against 
plaintiffs  interest  to  permit  defendant  so  to  vote,  and  that  plaintiff  will 
suffer  great  and  irreparable  injury  If  defendant  is  permitted  to  do  so.  An 
injunction  was  asked,  restraining  defendant  from  voting  on  the  shares. 
On  appeal  from  an  order  granting  a  temporary  injunction  restraining 
defendant  from  voting  pendente  lite,  held,  that  the  complaint  did  not  set 
forth  a  cause  of  action  ;  and  that  the  granting  of  the  order  was  error, 

McHenry  v.  Jewett  (26  Hun,  458),  reversed. 


(Argued  June  27, 1882,  decided  October  10,  1882.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  February  3, 1882, 
which  affirmed  an  order  of  General  Term,  granting  a  prelimi- 
nary injunction  herein.     (Reported  below,  26  Hun,  453.) 

The  complaint  herein,  after  alleging  facts  showing  plaintiffs 
titlo  to  certain  shares  of  the  stock  of  the  Cleveland,  Colum- 
bus, Cincinnati  and  Indianapolis  Railway  Company,  which  were 
pledged  as  security  for  a  loan,  and  were  transferred  on  the  books 
of  the  company  to  defendant  as  trustee  for  the  pledgee,  also 
alleging  that  an  accounting  was  pending  to  determine  the 
amount  due  plaintiff,  and  his  intention  and  ability  to  redeem, 
concluded  as  follows: 

"  The  plaintiff  further  shows,  that  the  defendant  is  president 
of  the  New  York,  Lake  Erie  and  Western  Railway  Company, 
and  that,  by  reason  of  his  control  of  the  said  Cleveland  shares 
hereinbefore  mentioned,  he  has  been  enabled,  to  a  very  great 
extent,  to  control  the  management  of  the  Cleveland,  Colum- 
bus, Cincinnati  and  Indianapolis  Railway  Company,  and  has 
managed  the  same  so  as  to  best  subserve  the  interests  of  the 
New  York,  Lake  Erie  and  Western  Railway  Company,  with 
little  or  no  regard  to  the  best  interests  of  the  Cleveland,  Co- 
lumbus and  Cincinnati  road. 

The  plaintiff  further  shows  that  it  is  greatly  against  his  in- 
terest as  a  shareholder  of  the  said  Cleveland,  Columbus,  Cincin- 
nati and  Indianapolis  Railway  Company  to  permit  the  defendant 
to -vote  upon  said  shares. 

He  further  shows  that  at  elections  heretofore  held  by  the 
shareholders  of  the  Cleveland,  Columbus,  Cincinnati  and  In- 
dianapolis Company  the  defendant  has  voted  on  said  11,477 
shares  of  said  stock,  and  claims  the  right  to  vote  thereon  at 
future  elections,  and  plaintiff  f eare  he  will  do  so  unless  restrained 
and  enjoined  from  so  doing. 

Plaintiff  further  shows  that  he  would  suffer  great  and  irre- 
parable injury  if  the  defendant  should  be  permitted  to  vote  on 
said  shares. 

The  plaintiff  demands  judgment  herein,  that  the  defendant 
be  restrained  and  enjoined  from  voting,  either  in  person  or  by 
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proxy,  on  11,477  chares  of  the  capital  stock  of  the  Cleveland) 
Columbus,  Cincinnati  and  Indianapolis  Bail  way  Company,  or 
upon  any  part  of  said  11,477  shares  which  are  now  registered 
upon  the  books  of  said  company  in  the  name  of  said  "  H.  J. 
Jewett,  Trustee,"  at  any  meeting  of  stockholders  for  the  elec- 
tion of  directors  of  said  company,  or  at  any  meeting  of  stock- 
holders of  said  company  for  any  purpose  whatever. 

And  that  said  Hugh  J.  Jewett  be  enjoined  and  restrained 
from  giving  any  proxy  or  power  to  any  other  person  authoriz- 
ing such  shares,  or  any  part  thereof,  to  be  voted  on  at  any 
meeting  of  stockholders." 

The  order  in  question  restrained  defendant  from  voting 
upon  the  stock  in  person  or  by  proxy,  or  from  giving  a  proxy 
pendente  Ute. 

W.  W.  Mao  Farwnd  for  appellant.  To  entitle  a  suitor  to  an 
injunction  as  an  interlocutory  remedy,  he  must  present  a  case 
of  immediate  danger  of  irreparable  loss.  {JV.  Y.  Printing 
and  Pvb.  Co.  v.  Fitch,  1  Paige,  98 ;  Corporation,  etc.,  v. 
Mopes,  6  Johns.  Ch.  46 ;  Ogden  v.  Kipp,  2  id.  160 ;  Babcock 
v.  N.  J.  S.  Y.  Co.,  5  C.  E.  Greene,  298 ;  Richard^  Appeal, 
57  Penn.  St.  105;  Kerr  on  Injunctions,  611;  Mitford 
and  Tyler's  Pleadings  and  Practice  in  Equity,  229.)  That 
danger  is  imminent,  that  the  injury  will  be  great,  and  ir- 
reparable, must  be  the  judgment  of  die  law  upon  facts  stated 
and  duly  verified.  {Sheridan  v.  Jackson,  72  N.  Y.  170 ;  Sco- 
field  v.  WhUdegge,  49  id.  259 ;  Pattison  v.  Adams,  7  Hill, 
127;  Cook  v.  Warren  [Ct.  App.,  Feb.  7, 1882],  14  Week.  Dig. 
50 ;  High  on  Injunctions,  §§  34,  35.)  The  unconditional  as- 
signment of  the  shares  by  way  of  pledge,  and  the  surrender  of 
the  certificates  operates  as  a  complete  novation  of  the  contract 
of  membership  in  the  corporation.  (Morawetz  on  Corpora- 
tions, §§  320,  360 ;  12  Otto,  102.)  The  contract  in  this  case 
being  silent  on  the  subject  of  voting  on  the  shares,  the  court 
must  find  the  intention  of  the  parties  by  the  application  of  the 
received  rul&s  for  the  interpretation  of  contracts,  and,  when  it 
is  ascertained,  the  intention  is  to  govern.  (2  Kent's  Com.  477 ; 
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Addison  on  Contracts,  chap.  26,  §  2 ;  Chitty  on  Contracts, 
1,  20;  Mactier  v.  Frith,  6  Wend.  112;  Pothier  on  Obi.,  art. 
1,  §  1,  p.  105;  Story  on  Bailments,  §§  290,  300,  805,  311,  322, 
note,  329,  330;  Bell's  Com.  Laws  Scotland  {7th  ed.],  23, 
24 ;  Wilson  v.  Little,  2  Gomst.  443 ;  Gen.  Mut.  Ins.  Co.  v. 
Sherwood,  14  How.  [U.  S.]  362 ;  Scofidd  v.  Union  Bk,  2 
Cranch  C.  C.  115;  Am.  By.,  eU.,  Co.  v.  Haven,  101  Mass. 
398;  Morawetz  on  Corporations,  361;  Ex  pcarte  Holmes,  5 
Cow.  476 ;    Vowett  v.  Thompson,  3  Cranch,  428.) 

B.  F.  Dunning  for  respondent.  A  pledgee  of  shares  of  the 
capital  stock  of  an  incorporated  company,  although  he  may 
have  had  them  registered  in  his  name  on  the  books  of  the  com- 
pany, cannot,  as  mere  pledgee,  exercise  the  voting  power  con- 
ferred by  the  stock  in  defiance  of  and  contrary  to  the  wishes 
and  interest  of  the  pledgor.  (Story  on  Bailments,  §  89 ;  1 
Schouler  on  Personal  Property,  518 ;  Lewis'  Law  Relating  to 
Stocks,  Bonds  and  Other  Securities  in  the  U.  S.,  p.  120; 
Stephens  on  Joint-stock  Companies,  401 ;  Redfield  on  Carriers 
and  other  Bailees,  §§  659,  527,  note  1 ;  Dos  Passos  on  Stock 
Brokers  and  Stock  Exchanges  [March,  1882],  p.  137 ;  Law- 
rence v.  Maxwell,  53  N.  Y.  19;  Vowett  v.  Thompson,  3 
Cranch's  C.  C.  428;  Scholfleld  v.  Union  Bk.,  2  id.  115  ;  M 
parte  WUcocks,  7  Cow.  402,  410 ;  Mc Daniels  v.  The  Flour 
Brook  Manf.  Co.,  22  Vt.,  274 ;  Heath  v.  SHoerthorne,  39 
Wis.  147.) 

Andrews,  Ch.  J.  The  complaint  shows  that  the  plaintiff  is 
pledgor  of  shares  of  railroad  stock  transferred  on  the  books  of 
the  company  to  the  defendant  as  trustee  for  the  pledgee,  and  the 
action  is  brought  to  restrain  the  defendant  from  voting  upon 
the  shares  at  the  meetings  of  stockholders,  which  it  is  alleged  he 
has  heretofore  done,  and  claims  the  right  to  do  in  the  future 
by  reason  of  his  title  and  right  as  trustee  of  the  stock.  The 
order  from  which  this  appeal  is  taken,  granted  a  temporary  in- 
junction restraining  the  defendant,  pendente  lite,  from  voting  on 
the  shares.     We  think  the  injunction  w*b  improperly  allowed, 
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for  the  reason  that  it  does  not  appear  from  the  complaint  that 
the  plaintiff  is  entitled  to  the  final  relief  for  which  the  action 
is  brought,  and  in  such  case  a  temporary  injunction  is  unau- 
thorized. (Code,  §  603.)  It  is  claimed  on  the  part  of  the  plaint- 
iff that  within  the  general  rale  that  a  pledgee  has  no  right  to 
use  the  thing  pledged,  the  defendant  is  not  entitled  to  vote 
npon  the  shares,  which,  it  is  insisted,  is  a  use  of  the  shares  in 
violation  of  this  rule.  On  the  other  hand  the  defendant  claims 
that  the  voting  power  passes  to  the  pledgee  of  corporate  shares 
transferred  on  the  books  of  the  corporation  to  the  pledgee,  as 
incident  to  the  pledge,  and  according  to  the  presumed  intention 
of  the  parties.  Without  considering  this  question,  but  conced- 
ing the  plaintiff's  claim,  it  does  not  follow  that  he  is  entitled 
to  an  injunction  restraining  the  defendant  from  voting  on  the 
shares.  It  is  not  sufficient  to  authorize  the  remedy  by  injunc- 
tion, that  a  violation  of  a  naked  legal  right  of  property  is 
threatened.  There  must  be  some  special  ground  of  jurisdiction, 
and  where  an  injunction  is  the  final  relief  sought,  facts  which 
entitle  the  plaintiff  to  this  remedy,  must  be  averred  in  the  com- 
plaint, and  established  on  the  hearing.  The  complaint  in  this 
case  is  bare  of  any  facts  authorizing  final  relief  by  injunction. 
It  is  true  that  it  is  alleged  that  the  defendant  by  the  use  of 
the  shares,  has  been  enabled  to  a  great  extent  to  control  the 
management  of  the  corporation  in  the  interest  of  the  New 
York,  Lake  Erie  and  Great  Western  Railway  Company, 
with  little  or  no  regard  to  the  best  interests  of  the  company 
issuing  the  shares.  But  there  are  no  facts  supporting  this 
allegation,  nor  is  it  averred  that  the  interests  of  the  latter  com- 
pany have  been  prejudiced,  or  that  the  value  of  the  shares  has 
been  impaired  by  the  acts  of  the  defendant.  So  also  it  is  alleged 
that  it  is  greatly  against  the  plaintiff's  interest  as  a  shareholder, 
to  permit  the  defendant  to  vote  upon  the  shares,  and  that  the 
plaintiff  will  suffer  great  and  irreparable  injury,  if  the  defend- 
ant is  permitted  to  do  so.  But  no  facts  justifying  these  con- 
clusions, are  stated,  and  the  mere  allegation  of  serious  or 
irreparable  injury,  apprehended  or  threatened,  not  supported 
by  facts  or  circumstances  tending  to  justify  it,  is  clearly  insuf- 
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ficient.  Neither  injury  to  the  plaintiff's  property,  inadequacy 
of  the  legal  remedy,  or  any  pressing  or  serious  emergency,  or 
danger  of  loss,  or  other  special  ground  of  jurisdiction,  is  shown 
by  the  complaint  The  complaint,  therefore,  does  not  show 
that  the  plaintiff  is  entitled  to  final  relief  by  injunction.  (Cor- 
poration, etc.,  v.  Mopes,  6  Johns.  Ch.  46 ;  JY.  Y.  Printing,  etc., 
Establishment  v.  Fitch,  1  Paige,  98;  High  on  Injunctions, 
§§  22,  34,  85,  and  cases  cited.)  The  preliminary  injunction  was 
granted  upon  the  complaint,  and  an  affidavit  verifying  the 
statements  therein,  without  stating  any  additional  facts.  It  is 
doubtless  sufficient  that  a  probable  or  prima  facie  case  be 
made,  to  justify  the  granting  of  an  injunction  pendente  lite, 
but  where,  as  in  this  case,  it  clearly  appears  that  the  complaint 
shows  no  cause  of  action,  then  a  preliminary  injunction  is  un- 
authorized, and  the  granting  of  it  is  error  of  law,  which  may  be 
reviewed  by  this  court,  on  appeal.  (Code,  §  190,  sub.  2 ;  Allen 
v.  Meyer,  73  N.  T.  1 ;  Wright  v.  Brown,  67  id.  1 ;  Collins  v. 
Collins,  71  id.  270 ;  Paul  v.  Munger,  47  id.  469.) 

The  order  of  the  General  and  Special  Terms  should  therefore 
be  reversed,  with  costs. 

All  concur,  except  Bapallo,  J.,  dissenting,  Miller  and 
Tbacy,  J  J.,  absent. 

Order  reversed. 


The  People,  ex  rel.  William  H.  Leonard  et  aL,  as  Trustees, 
etc.,  Appellants,  v.  The  Commissioners  of  Taxes  and  Assess- 
ments in  the  City  of  New  York,  Respondents. 

The  fact  that  XT.  S.  bonds  are  above  par  in  the  market  does  not  render  the 
owner  liable  to  assessment  and  taxation  on  the  excess.  The  exemption 
from  taxation  is  not  limited  to  the  par  value,  bat  applies  to  the  entire 
value  of  the  bonds,  and  a  taxation  of  the  excess  is  a  taxation  of  the  bond. 

Accordingly  held,  that  an  assessment  against  relators  as  trustees,  for  personal 
property,  where  the  only  property  held  by  them  as  such  consisted  of  U. 
S.  bonds,  which  assessment  was  the  amount  of  the  premiums  the  bonds 
then  bore  in  the  market,  was  illegal  and  invalid. 

People,  ex  rel.  M.  F.  Ins.  Co.,  y.  The  Commusianers  (76  N.  T.  64),  limited. 

(Argued  June  27,  1882 ;  decided  October  10, 1882.) 
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Appeal  from  jndgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  April  10, 1882,  which  affirmed  an  order  of  Special  Term, 
dismissing  a  writ  of  certiorari  brought  to  review  an  alleged 
illegal  assessment  against  the  relators,  as  trustees  under  the 
will  of  Robert  EL  Woodward,  deceased. 

The  material  facts  are  stated  in  the  opinion. 

Hamilton,  OdeU  for  appellants.  As  the  entire  property  held 
by  this  relators,  and  upon  which  the  tax  complained  of  was  laid, 
consisted  of  bonds  of  the  United  States,  it  was  not  subject  to 
State  taxation.  (1  R.  S.  388  [marg.]  §  5  [4] ;  Weston  v.  CUy 
Councils,  2  Peters,  449 ;  Rk  of  Commerce  Case,  2  Black.  620; 
B*k  Tax  Case,  2  Wall.  200 ;  The  Banks  v.  The  Mayor,  7  id. 
16 ;  Bank  v.  Supervisors,  id.  26 ;  IVat.  IFk  v.  Commonwealth, 
9  id.  859.)  The  intention  of  Congress  was  to  exempt  the  thing 
itself,  the  bond  with  its  interest  coupons,  without  regard  to  its 
market  value,  which  would  necessarily  be  unstable  and  fluctuat- 
ing. {Manhattan  Ins.  Co.,  9  Wall.  853 ;  2  Black.  633  ;  Bank 
v.  Supervisors,  7  Wall.  26.) 

J.  A.  Beatt  for  respondent.  The  exemption  from  taxation 
of  bonds  and  securities  of  the  United  States  extends  only 
to  the  bonds  themselves,  the  amount  actually  to  be  paid 
by  them  and  for  which  they  were  issued,  and  the  com- 
missioners were  right  in  refusing  to  deduct  from  the  personal 
estate  of  the  relator  the  premium  upon  said  bonds,  in 
addition  to  their  face  or  par  value.  {People,  ex  rel.  Manhattan 
Ins.  (7o.,  v.  Comm'rs,  76  N.  T.  64 ;  Nat.  B?k  v.  Comm.,  9 
Wall.  358 ;  Weston  v.  City  of  Charleston,  2  Peters,  449 ;  So- 
ciety for  Savings  v.  Coite,  6  Wall.  594 ;  People  v.  Conwifrs9 
4  id.  244 ;  Van  Allen  v.  Assessors,  3  id.  573 ;  People  v. 
Comm'rs,  etc.,  94  U.  S.  415  ;  Hepburn  v.  Softool  Directors,  23 
Wall.  480 ;  Oooley  on  Taxation,  6,  146 ;  Burroughs  on  Taxa- 
tion, 74 ;  Kdsey  v.  Badger,  7  Watts,  516 ;  Berks  Co.  v.  R.  R. 
Co.,  6  Penn.  St.  70;  Wayne  Co.  v.  D.  dk  H.  C.  Co.,  15  id. 
351 ;  Meth.  Church  v.  Mis,  38  Ind.  3 ;  St.  Peters  Church  v. 
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Comm'rs,  12  Minn.  895  ;  Crawford  v.  Burrell,  53  Penn.  St. 
219 ;  Bart  v.  Plum,  14  Cal.  148 ;  Regina  v.  Aylesford,  2  E. 
&  E.  548 ;  8  Watts  &  Serg.  344 ;  Roosevelt  Hospital  v.  Mayor, 
etc.,  84  N.  T.  108 ;  Berks  Go.  v.  R.  R.,  6  Penn.  St.  70 ; 
Trustees  Meth.  &p.  Ch.  v.  Ellis,  38  Ind.  3.) 

Earl,  J.  The  relators  were  trustees  under  the  will  of  Robert 
T.  Woodward,  and  as  such,  had  in  their  possession  bonds  of  the 
United  States  of  the  par  value  of  $600,000,  which  bonds  were 
issued  under  the  act  of  Congress  (Chap.  256)  of  July  14, 1870. 
That  act  provided  that  all  the  bonds  issued  thereunder,  and 
the  interest  on  them  should  be  exempt  from  Federal,  State, 
municipal  and  local  taxation. 

In  1881  the  respondents  assessed  the  relators  as  such  trus- 
tees for  personal  property  $600,000.  They  appeared  before 
the  respondents,  and  upon  proof  that  all  the  personal  property 
which  they  possessed  consisted  of  the  government  bonds, 
claimed  that  they  were  not  liable  to  assessment  and  taxation. 
The  respondents  thereupon  reduced  the  assessment  to 
$72,000,  which  was  the  excess  of  the  actual  value  over  the  par 
value  of  the  bonds,  thus  holding  that  the  relators  were  not 
taxable  for  the  par  value  of  the  bonds,  but  that  they  were  tax- 
able for  the  premiums  the  bonds  then  bore  in  the  market. 

Thereafter  the  relators  obtained  a  writ  of  certiorari,  which 
is  authorized  by  chapter  269  of  the  Laws  of  1880,  to  review 
the  assessment  so  made,  and  the  court  below,  both  at  the 
Special  Term  and  upon  appeal  at  the  General  Term,  held  that 
the  assessment  for  the  premiums  upon  the  bonds  was  author- 
ized and  valid ;  and  whether  it  was  or  not  is  the  sole  question 
for  our  determination. 

It  is  undisputed  that  an  individual  cannot  be  taxed  under 
State  authority  on  account  of  bonds  issued  by  the  United 
States.  He  is  exempt  from  taxation  upon  such  bonds  in 
whatever  form  the  taxation  may  take,  whether  upon  the  bonds 
eo  nomine,  or  upon  personal  property  generally  in  which  the 
bonds  are  included,  or  upon  a  value  equal  to  the  amount  of  the 
bonds ;  and  so  it  has  been  decided  in  the  Federal  courts.  (i?'£ 
Sickels — Vol.  XL  V.        9 
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of  Commerce  v.  New  York  City,  2  Black.  620 ;  Bank  Tax 
Case,  2  Wall.  200;  The  Banks  v.  The  Mayor,  7 id.  16,  23.) 

The  principle  at  the  foundation  of  these  cases  is  that  an- 
nounced by  Chief  Justice  Mahbhat.t.  in  Weston  v.  The  City 
Council  of  Charleston  (2  Peters,  449),  that  u  the  right  to  tax 
the  contract  to  any  extent,  when  made,  must  operate  upon  the 
power  to  borrow  before  it  is  exercised,  and  have  a  sensible  in- 
fluence on  the  contract.  The  extent  of  this  influence  depends 
on  the  will  of  a  distinct  government  To  any  extent,  however 
inconsiderable,  it  is  a  burden  on  the  operations  of  government 
It  may  be  carried  to  an  extent  which  shall  arrest  them  entirely." 

There  is  nothing  in  the  statutes  which  confines  the  ex- 
emption from  taxation  to  the  par  value  of  the  bonds,  and  there 
is  nothing  in  the  reason  upon  which  such  exemption  is  based 
which  should  so  confine  it.  The  fact  that  government  bonds 
are  above  par  is  a  mere  accident.  They  may  in  the  market  be 
worth  more  or  less  than  par,  and  they  may  fluctuate  from 
week  to  week  and  month  to  month,  depending  upon  the  con- 
ditions of  trade,  commerce,  finances  and  other  matters.  The 
fact  that  they  are  above  par  may  be  due  to  the  plethora  and 
cheapness  of  money,  and  not  to  any  actual  increase  in  value  as 
compared  with  any  fixed  standard. 

"When,  therefore,  a  government  loan  is  put  upon  the  mar- 
ket, it  is  plain  to  be  seen  that  it  might  be  materially  affected  if 
it  were  known  that,  whenever  the  bonds  to  be  issued  should,  in 
the  market,  from  any  cause,  happen  to  be  at  a  premium  when 
the  assessors  came  to  make  their  assessment,  such  premium 
could  be  assessed  and  taxed.  Such  a  tax  would  affect  tbp 
value  of  the  bonds  and  embarrass  the  government  in  effecting 
a  loan  in  the  same  way,  if  not  in  the  same  degree,  that  a  tax 
upon  the  bonds  eo  nomine  would. 

'Government  bonds  are  frequently  taken  for  permanent  in- 
vestment, as  these  probably  were,  and  in  such  cases  the  pre- 
mium is  of  no  importance  or  advantage.  If  every  holder 
should  at  once  sell  his  bonds  when  at  a  premium  there  would 
be  no  premium.  It  is  the  fact  that  they  are  wanted  and  held 
for  permanent  investment  that  gives  them  a  value  above  par 
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and  produces  the  premium.  It  is  the  policy  of  the  law  that 
one  who  invests  in  government  bonds  shall  receive  the  princi- 
pal and  interest  of  the  bonds  free  from  any  diminution  from 
taxation,  and  in  that  way  only  can  effect  be  given  to  the  prin- 
ciple upon  which  the  exemption  rests.  When  an  individual 
holds  his  bonds  to  maturity  he  gets  no  advantage  from  any  pre- 
mium they  may  have  borne  at  any  time ;  he  receives  simply 
the  principal  and  interest  due  upon  the  bonds,  and  from  these 
would  have  to  be  deducted  the  taxes  he  may  have  been  obliged 
to  pay  upon  the  premiums  which  might,  if  authorized,  con- 
sume a  large  share  if  not  all  the  interest. 

It  is  clear,  therefore,  that  if  the  premiums  upon  such  bonds, 
over  which  the  holder  has  no  control,  which  he  can  neither 
create  nor  destroy,  and  which  do  not  really  indicate  any  en- 
hanced value  of  the  bonds,  can  be  taxed,  the  policy  of  the 
law  as  to  the  exemption  of  government  securities  from  taxation 
would  be  greatly  violated.  The  premium  is  not  something  dis- 
tinct from  the  bond  and  cannot  exist  apart  from  the  bond.  It 
is  inherent  in  it  and  goes  with  it.  When  the  confidence  of  the 
public  in  it  is  destroyed,  that  is  destroyed.  When  the  bond 
is  transferred,  that  goes  along,  and  as  the  bond  approaches  ma- 
turity it  vanishes.  The  premium  is  part  of  the  entire  value  of 
the  bond,  and  when  that  is  taxed  the  bond  is  taxed,  or  what  is 
equally  condemned,  the  value  or  a  part  of  the  value  of  the 
bond  is  taxed.  A  conception  of  the  premium  upon  a  bond  as 
a  distinct  entity  for  the  purpose  of  taxation  is  too  transcen- 
dental and  metaphysical  for  common  comprehension  and  ju- 
dicial cognizance. 

It  is  said,  however,  that  we  have  decided,  in  the  case  of  The 
People,  ex  rd.  M.  F.  Ins.  Co.,  v.  Commissioners  (76  N.  T. 
64),  that  such  premiums  may  be  included  in  the  personal  prop- 
erty of  an  individual  for  the  purpose  of  taxation.  In  that  case 
many  important  questions  were  involved  and  discussed.  The 
one  as  to  the  taxation  upon  the  premiums  which  government 
bonds  bore  was  of  minor  importance  in  that  case,  and  did  not, 
therefore,  receive  that  consideration  which  it  would  have  re- 
ceived if  it  had  been  the  only  or  the  main  question  involved. 
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We  will  not  stop  bow  to  inquire  whether  this  case  can  be  dis- 
tinguished from  that ;  but  we  are  constrained  now  to  hold,  upon 
fuller  consideration  of  the  question,  the  views  above  expressed 
which  lead  to  a  reversal  of  the  judgments  of  the  General  and 
Special  Terms  and  the  vacation  of  the  assessment  complained  of, 
without  costs  against  the  respondents. 

All  concur. 

Judgment  accordingly. 


90      68 
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90     68      The  People,  ex  rel.  Daniel  T.  Townsend  et  al.,  Appellants, 
164     90        Vt  Poter  a.  Poster,  as  President,  etc.,  et  al.,  Respondents. 

The  provision  of  the  State  Constitution  (Art.  6,  §  19)  giving  the  legisla- 
ture the  authority  to  establish  "  inferior  local  courts  "  refers  simply  to 
local  courts  as  historically  known,  that  is,  courts  established  within  one 
of  the  recognized  territorial  divisions  of  the  State  ;  it  does  not  authorise 
the  legislature  to  carve  out  from  the  territory  of  the  State  a  district  for 
judicial  purposes  not  bounded  by  county,  town,  city  or  village  lines,  and 
erect  therein  a  local  court. 

Accordingly  held,  that  the  provisions  of  the  act  of  1881  (Chap.  415,  Laws 
of  1881),  "  to  establish  the  Niagara  police  district,"  which  establish  a 
police  court  for  the  police  district  created  by  the  act,  were  unconstitu- 
tional. 

Also  held,  that  as  the  creation  of  the  police  court  was  an  essential  part  of 
the  act  and  necessary  to  accomplish  its  purposes,  the  provisions  of  the  act 
relating  to  such  court  being  invalid,  the  whole  act  failed. 

People,  ex  rel.  Wood,Y.  Draper  (15  N.  Y.  532),  and  People,  ex  rel.  McMullen, 
v.  Shepard  (86  id.  285),  distinguished. 

(Argued  June  27, 1882 ;  decided  October  10,  1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  March  31, 
1882,  which  affirmed  an  order  of  Special  Term  denying  an  ap- 
plication of  the  relators,  as  commissioners  of  police  in  the 
Niagara  police  district,  for  a  peremptory  mandmwus^  direct- 
ing the  defendants,  the  president  and  trustees  of  the  village 
of  Niagara  Falls,  to  deliver  over  to  the  relators  the  lock-ups, 
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station-houses  and  places  of  detention  for  persons  arrested  in 
said  village.    (Reported  below,  26  Hun,  622.) 

The  police  district  created  by  the  act  chapter  415,  Laws  of 
1881,  entitled  "  An  act  to  establish  the  Niagara  police  district, 
and  provide  for  the  government  thereof,"  comprises  that  part 
of  the  town  of  Niagara  in  which  is  located  the  incorporated 
villages  of  Niagara  Falls  and  Suspension  Bridge,  together  with 
the  intervening  territory,  and  also  a  portion  of  the  town  lying 
between  the  village  of  Niagara  Falls  and  Portage  road.     The 
first  section  constitutes  this  territory  a  police  district,  and  de- 
clares that  a  police  justice  and  three  commissioners  of  police 
shall  be  appointed  therein,  with  the  powers  and  duties  speci- 
fied in  the  act.    The  second,  third,  fourth   and  fifth  sections 
prescribe  the  qualifications,  mode  of   appointment,  and   the 
jurisdiction  and  duties  of  the  police  justice.     The  power  to  ap- 
point the  police  justice  is  vested  in  the  governor,  with  the  con- 
sent of  the  senate.  His  jurisdiction  is  made  co-extensive  with 
that  of  justices  of  the  peace  and  courts  of  special  sessions,  as 
to  all  crimes  and  misdemeanors  (except  charges  of  bastardy) 
committed  within  the  police  district  created  by  the  act,  or  when 
the  offender  shall  have  been  arrested  therein,  and  the  jurisdic- 
tion thus  conferred  is  declared  to  be  exclusive.     He  is  also 
vested  with  exclusive  jurisdiction  in  the  first  instance,  to  hear, 
try  and  determine  all  charges  of  disorderly  conduct  under  the 
act,  or  the  laws  of  the  State,  and  also,  in  all  cases,  civil  or 
criminal,  of  violations  of  by-laws  or  ordinances  of  either  of 
the  villages  of  Niagara  Falls  or  Suspension  Bridge,  and  of 
actions  for  penalties  imposed  by  the  act.     The  sixth  and  sub- 
sequent sections  of  the  act  relate  to  the  organization  of  the 
police  department.    They  provide  for  the  appointment,  by  the 
governor  and  senate,  of  a  board  of  police,  to  consist  of  three  com- 
missioners.   The  board  so  to  be  constituted  is  vested  with  the  ap- 
pointment and  control  of  a  police  force,  to  consist  of  a  chief  of 
police  and  not  more  than  six  police  constables,  and  such  extra 
or  special  police  constables  as  the  board  may  deem  it  necessary 
or  advisable  to  appoint  on  election  days,  or  in  cases  of  emer- 
gency.   By  section  33,  the  commissioners  of  police  are  vested 
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with  exclusive  power  to  license  hackmen,  trackmen,  porters, 
etc.,  within  the  police  district,  and  to  fix  the  license  fee,  and  to 
make  rales  and  regulations  for  their  government,  and  to  limit 
and  prescribe  their  compensation.  By  section  34,  and  other 
sections,  various  acts  are  prohibited,  under  a  penalty.  By  sec- 
tion 43,  all  actions  for  penalties,  under  the  act,  are  to  be  brought 
in  the  name  of  the  commissioners  of  police,  before  the  police 
justice.  By  section  20,  it  is  made  the  duty  of  the  officer  who 
shall  arrest  any  person  under  the  authority  of  that  section,  or 
by  virtue  of  any  warrant  or  process,  to  take  the  person  so  ar- 
rested immediately  thereupon  before  the  police  justice,  to  be 
dealt  with  according  to  law.  The  proceedings  and  judgments 
of  the  police  justice  are,  by  the  third  section,  reviewable  in  the 
same  manner,  and  to  the  same  extent,  as  the  judgments  and 
proceedings  of  justices  of  the  peace,  or  courts  of  special  ses- 
sions. The  forty-seventh  section  repeals  the  act  entitled  "  An 
act  to  provide  for  the  election  of  police  justices  in  villages, " 
passed  June  7,  1875,  so  far  as  it  is  applicable  to  either  of  the 
villages  of  Niagara  Falls  or  Suspension  Bridge. 

T.  E.  Ellsworth  for  appellants.  The  legislature  had  power 
under  the  Constitution  to  establish  the  police  district  proposed 
by  the  act  of  1881  (Chap.  415),  and  to  provide  for  its  govern- 
ment. (Constitution,  art.  10,  §  2 ;  People,  ex  rel.  Wood,  v. 
Draper,  15  N.  Y.  532 ;  People  v.  Pinckney  et  al.,  32  id.  381 ; 
People  v.  Shepard,  36  id.  285.)  That  part  of  the  act  which 
provides  for  the  appointment  of  a  police  justice  will  stand  on 
its  own  constitutional  rights.  (Sill  v.  Village  of  Corning,  15 
N.  T.  300 ;  B*Jc  of  Chenango  v.  Brown,  26  id.  467 ;  People 
v.  Flagg,  46  id.  401 ;  Constitution,  §§  18,  19,  art.  6.)  The 
apportionment  of  taxes  for  defraying  expenses,  as  provided  for 
in  the  act,  was  within  the  power  of  the  legislature.  {People 
v.  Mayor  of  Brooklyn,  4  N.  T.  425 ;  Matter  of  Van  Ant- 
werp,  56  id.  265;  Matter  of  Flatbueh,  60  id.  406;  Potter's 
Dwarris  on  Statutes,  406-416, 420-427.)  The  act  is  not  repug- 
nant to  section  16  of  article  8  of  the  Constitution ;  it  embraces 
but  one  subject,  and  that  is  expressed  in  the  title.  Establishing 
a  police  district  necesarily  embodies  providing  for  its  govern- 


1882.]  The  People  ex  rel.  v.  Porter  et  al.  71 

Opinion  of  the  Court,  per  Andrews,  Ch.  J. 

ment.  (People,  ex  rel.  City  of  Rochester,  v.  Brigge,  50  N.  Y. 
553 ;  Matter  of  Astor,  id.  363  ;  Matter  of  Volkenmg,  52  id. 
650 ;  People  v.  Quigg,  59  id.  88 ;  NaM&ndorff  v.  Duryea,  69 
id.  559 ;  Matter  of  Village  of  Middleton,  82  id.  196.)  The  act 
is  public  in  its  nature.     (Bumham  v.  Acton,  7  Bobt.  395.) 

Cyrus  K  Davie  for  respondents.  The  act  of  1881  (Chap. 
415)  is  violative  of  section  2  of  article  10  of  the  Constitu- 
tion. (People,  ex  rel.  Bolton,  v.  AJberteon,  55  N.  T.  50.)  It 
is  also  in  violation  of  section  19,  of  article  6  of  the  Constitu- 
tion. (Sill  v.  Village  of  Corning,  15  N.  Y.  297 ;  Brandon  v. 
Avery,  22  id.  469  ;   Village  of  Deposit  v.  Vail,  5  Hun,  310.) 

Andrews,  Ch.  J.  It  is  quite  plain  that  the  appointment  of 
a  police  justice,  and  the  creation  of  a  police  court  for  the  po- 
lice district  created  by  chapter  415,  of  the  Laws  of  1881,  was 
an  essential  part  of  the  scheme  of  legislation  thereby  enacted. 
The  jurisdiction  conferred  upon  the  police  justice  was  not 
concurrent,  but  was  exclusive.  The  ordinary  jurisdiction  of 
justices  of  the  peace  and  of  Courts  of  Special  Sessions,  in 
criminal  cases  within  the  territory  comprising  the  police  dis- 
trict, was  taken  away  and  vested  in  the  new  officer.  The 
act  created  new  offenses,  of  which  the  police  justice  alone  had 
cognizance.  Actions  for  penalties,  whether  founded  upon 
violations  of  by-laws  or  ordinances  of  the  villages  embraced 
in  the  new  division  or  given  by  the  act  itself,  were  to  be 
brought  before  him.  The  police  officers  were  required  to  take 
all  persons  arrested  before  the  police  justice,  to  be  dealt  with 
according  to  law.  The  creation  of  the  office  of  police  justice, 
and  the  existence  of  that  office,  is  essential  to  accomplish  the 
purposes  of  the  act,  and  to  the  effective  execution  of  the  duties 
enjoined  upon  the  police  force.  "Without  the  police  justice, 
the  penalties  given  by  the  act  could  not  be  enforced,  the  di- 
rections to  police  officers  in  respect  to  the  arrest  of  offenders, 
could  not  be  obeyed,  and  if  the  part  of  the  act  creating  the 
office ,  of  police  justice  is  eliminated,  and  the  other  parts  re- 
main in  force,  the  result  would  be  that  the  villages  would  be 
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left  without  the  power  to  select  a  police  justice  under  chapter 
514,  of  the  Laws  of  1875,  because  by  section  47  of  the  act  in 
question,  the  act  of  1875,  so  far  as  it  applies  to  the  villages  em- 
braced in  the  Niagara  police  district,  is  repealed.  The  excision 
of  the  parts  of  the  act  relating  to  the  appointment  and  juris- 
diction of  the  police  justice,  would  destroy  the  harmony 
of  the  scBeme,  and  leave  as  has  been  said  many  of  its  pro- 
visions incapable  of  enforcement.  We  cannot  assume,  under 
these  circumstances,  that  the  legislature  would  have  passed  the 
act,  except  as  a  whole,  and  if  the  parts  relating  to  the  appoint- 
ment and  jurisdiction  of  the  police  justice  are  invalid,  the  whole 
act  fails. 

The  constitutional  validity  of  the  provisions  creating  the  office 
of  police  justice,  and  prescribing  his  jurisdiction  depends  upon 
the  construction  of  the  first  clause  of  section  19,  article  6,  of  the 
Constitution,  which  is  as  follows:  " Inferior  local  courts  of 
civil  and  criminal  jurisdiction,  may  be  established  by  the  legis- 
lature." This  clause  in  its  present  form,  was  introduced  into 
the  Constitution  by  the  amendment  of  1869.  It  was  substi- 
tuted for  the  provision  in  the  Constitution  of  1846  (Art.  6, 
§  14),  that  "  inferior  local  courts  of  civil  and  criminal  jurisdic- 
tion may  be  established  by  the  legislature  in  cities,  and  such 
courts,  except  in  the  cities  of  New  York  and  Buffalo,  shall 
have  an  uniform  organization  and  jurisdiction  in  such  cities." 
The  question  here  is,  whether  the  police  court  created  for  the 
Niagara  police  district,  embracing  a  territory  defined  by  the 
act  and  not  coterminous  with  the  boundaries  of  any  county, 
town,  city  or  village,  is  a  local  court  within  the  meaning 
of  the  Constitution.  In  determining  this  proposition  it  may 
be  assumed  that  the  establishment  of  courts  of  justice,  in 
the  absence  of  constitutional  restriction,  is  a  part  of  the 
power  and  prerogative  of  the  legislature.  While  the  leg- 
islature cannot  exercise  judicial  power,  it  may,  unless  prohibited 
by  the  express  or  implied  provisions  of  the  Constitution,  create 
judicial  tribunals  for  the  whole  or  any  part  of  the  State,  and 
determine  their  power  and  jurisdiction  in  matters  of  State  and 
local  cognizance.     This  principle  was  recognized  and  applied 
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in  SM  v.  The  Village  of  Corning  (15  N.  Y.  297),  to  uphold  the 
constitutionality  of  an  act  of  the  legislature  authorizing  the  ap- 
pointment of  a  police  justice  for  the  village  of  Corning.  It  was 
contended  in  that  case  that  the  provision  of  the  Constitution  of 
1846,  in  force  when  the  act  was  passed,  authorizing  the  estab- 
lishment by  the  legislature  of  inferior  local  courts  "  in  cities," 
impliedly  prohibited  their  establishment  in  villages  or  other 
localities,  but  the  majority  of  the  court  were  of  the  opinion 
that  such  prohibition  could  not  be  implied  from  that  provision 
alone,  and  resting  upon  the  doctrine  of  the  plenary  power  of 
the  legislature  over  all  subjects  of  legislation  except  where  re- 
stricted by  the  Constitution,  the  court  affirmed  the  validity  of 
the  law. 

The  amendment  of  1869  covers  the  whole  subject  of  legis- 
lative power,  in  creating  inferior  and   local  courts,   and  in 
ascertaining  the  validity  of  a  legislative  act  creating  a  judicial 
tribunal  for  a  part  of  the  State,  the  test  is,  whether  it  is  an 
inferior  and  local  court  within  the  meaning  of  the  Constitu- 
tion.    The  Constitution  does  not  in  terms  define  the  meaning 
of  the  word  " local"  as  used  in  section  19  of  article  6.     A 
court   established  for  one  or  more  counties,   or  for  several 
towns,  cities  or  villages,  embracing  contiguous  territory,   or 
for  a  part  of  a  town,  is  undoubtedly  a  local  court  within 
the  general   and  broad  meaning  of  the  word  "local,"  and 
as  distinguished  from  a   court   established    for   the    whole 
State.     The  question  is,  whether  the  word  was  used  in  this 
large  sense  in  the  clause  of  the  Constitution  authorizing  the 
establishment  of  local  courts.    It  requires  but  a  very  cursory- 
leading  of  the  Constitution  to  discover  that  the  separation  of 
the  State  into  counties,  towns,  cities  and  villages,  for  the  pur- 
pose of  local  government,  is  an  essential  part  of  the  frame- 
work of  the  State  government,  and  that  these  were  the  only 
divisions  for  the  purpose  of  local  government  contemplated 
by  the  framers  of   that  instrument.     The    perpetuation    of 
these   divisions  is  essential  to  many  of    the    arrangements 
of  the  Constitution,  and  their  continued  existence,  and  the 
expansion  of  the  system,  is  provided  for.    The  power  of  the 
Sickbls  —  Vol.  XLV.        10 
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legislature  to  erect  new  counties  and  towns  is  recognized  in 
section  5,  article  3,  and  it  made  the  duty  of  the  legislature, 
by  section  9,  article  8,  to  provide  for  the  organization  of  cities 
and  villages.  The  Constitution,  for  the  purpose  of  represen- 
tation in  the  legislature,  divides  the  State  into  senate  districts, 
some  of  which  embrace  two  or  more  counties,  and  members  of 
assembly  are  to  be  elected  in  districts  comprising  towns  or 
wards,  where  counties  are  entitled  to  more  than  one  member. 
But,  we  repeat,  for  the  purpose  of  local  government,  the  Con- 
stitution contains  no  hint  of  any  civil  divisions  of  the  State 
except  those  we  have  enumerated^XCounties,  towns,  cities 
and  villages  are  the  localities  known  to  the  Constitution.  These 
divisions  did  not  come  into  existence  with  the  present  Constitu- 
tion. They  existed  long  anterior  to  the  organization  of  the 
State  government  As  early  as  1683  the  province  of.  New 
York  was,  by  an  act  of  the  general  assembly,  divided  into 
counties  and  towns  (2  Rev.  Laws,  &pp.)>  and  the  charter  of 
the  city  of  New  York,  known  as  the  Dongan  charter,  was 
granted  in  1686.  These  acts  rather  recognized  divisions 
already  existing  than  established  them.  From  this  time  on, 
during  all  the  changes  in  government,  the  civil  divisions  of 
counties,  towns  and  cities  have  continued.  Incorporated  vil- 
lages existed  from  an  early  period.  Laws  relating  to  villages 
will  be  found  among  the  earliest  statutes  of  the  State  (Index 
to  Laws).  Almost  coeval  with  the  establishment  of  these  local 
divisions  local  courts  were  established  for  the  territory  com- 
prised in  them.  In  1664,  under  the  code  known  as  the  Duke's 
Laws,  justices  of  the  peace  were  commissioned  for  each  town, 
and  a  local  court  established  therein  for  the  trial  of  petty 
causes,  and  in  1682,  during  the  administration  of  Gov.  Don- 
gan, the  general  assembly  passed  an  act  to  "  settle  courts  of 
justice."  The  act  created  four  distinct  tribunals :  a  petty  court 
for  the  trial  of  small  causes,  for  every  town ;  a  court  of  ses- 
sions for  each  county ;  a  court  of  oyer  and  terminer,  having 
civil  and  criminal  jurisdiction  throughout  the  province ;  and  a 
court  of  chancery.  (2  Rev.  Laws,  app.;  History  of  the 
Judicial  Organization  of  the  State,  Pref.  1,  E.  D.  Smith's  Rep.) 
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In  the  cities  of  New  York  and  Albany  a  mayor's  court  ex- 
isted long  before  the  adoption  of  the  first  State  Constitution. 
The  territorial  jurisdiction  of  the  local  courts,  from  the  earliest 
period,  was  co-extensive  with  one  of  the  recognized  civil  di- 
visions, or  was  a  court  within  a  city  or  village. 

The  Constitution  of  1846,  and  the  judiciary  article  adopted 
in  1869,  deals  with  the  subject  of  local  courts,  and  neither  in 
1846  nor  1869  were  any  local  courts  known,  or  in  existence, 
except  courts  in  counties,  towns,  cities  and  villages.  By  section 
15,  article  6,  the  existing  county  courts  are  continued.     By 
eection  12  of  the  same  article,  certain  city  courts  in  the  cities  of 
New  York,  Brooklyn  and  Buiialo  are  also  continued.    Section 
18  provides  for  the  election  of  justices  of  peace  in  towns,  and 
for  the  election  of  justices  of  the  peace  and  district  court  jus- 
tices in  the  different  cities  of  the  State.     Section  12,  article  14, 
provides  that  "  all  local  courts  established  in  any  city  or  village, 
etc.,  shall  remain,  until  otherwise  directed  by  the  legislature, 
with  their  present  powers  and  jurisdictions."     The  general 
authority  given  to  the  legislature  by  section  19,  article   6, 
to  establish  inferior  local  courts,  supplements  the  other  pro- 
visions, and  was  doubtless  intended  to  authorize  the  legisla- 
ture to  establish  local  courts  on  the  organization  of  new  cities 
or    villages,    requiring    the    establishment   of    local   judicial 
tribunals   therein,  or   where   in  an  existing  city  or  village, 
the  existing  courts  were  inadequate.     But  we  are  of  opinion 
that  the  language  of  this  section  must  be  construed  to  refer  to 
local  courts,  as  historically  known,  that  is,  courts  established 
for  and  within  one  of  the  recognized  territorial  divisions  of 
the  State,  and  as  a  part  of  the  system  of  local  government, 
and  that  it  cannot  be  so  construed  as  to  authorize  the  leg- 
islature to  carve  out  from  the  territory  of  the  State,  a  district 
for  judicial  purposes,  not  bounded  by  town  or  county,  city 
or   village  lines,  and  erect  therein  a  local  court.     This  con- 
struction is  confirmed  by  what  has  been  called  the  political 
tendency  of  the  Constitution.     The  intention   of  the  instru- 
ment was  to  define,  as  far  as  practicable,  all  the  courts  of 
the  State,  and  so  far  as  they  are  defined,  they  are  either  courts 
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of  general  jurisdiction,  co-extensive  with  the  whole  State,  or 
courts  of  counties,  towns,  villages  or  cities.  By  the  section  in 
question  a  flexible  provision  was  made  to  meet  the  wants  of 
new  political  communities,  which  from  time  to  time  should  be 
organized  according  to  the  general  plan. /The  Constitution  seems 
carefully  to  guard  the  autonomy  of  the  several  divisions  in  all  mat- 
ters of  local  government,  and  to  avoid,  as  far  as  practicable,  any 
confusion  or  division  of  powers,  or  any  obliteration  of  their  local 
independence  and  control  in  all  matters  of  local  government^  No 
county  can  be  divided  in  the  formation  of  a  senate  district, 
unless  it  shall  be  equitably  entitled  to  two  or  more  senators 
(§  4,  art.  3),  and  no  town  can  be  divided  in  the  formation  of 
an  assembly  district  (§  5,  id.),  and  by  the  Constitution  of  1846, 
no  county  could  be  divided  in  the  formation  of  a  judicial  dis- 
trict, and  the  amendment  of  1869  continues  the  existing  dis- 
tricts in  force  until  changed  by  the  legislature.  The  amendment 
in  1874  very  clearly  recognizes  counties,  towns,  cities  and  vil- 
lages as  the  units  of  division  of  the  State.  Section  10,  article 
8,  prohibits  the  State  from  giving  or  loaning  its  credit  or 
money  in  aid  of  any  corporation  or  private  undertaking.  Sec- 
tion 11  extends  the  same  prohibition  to  counties,  cities,  towns 
and  villages;  It  would  scarcely  be  claimed  that  this  prohibition 
could  be  avoided  by  the  organization  by  the  legislature  of  a 
new  civil  division,  with  authority  to  give  or  loan  its  money  or 
credit  for  the  purposes  mentioned,  /ft  would  not,  we  think, 
comport  with  the  spirit  of  the  Constitution,  to  allow  a  portion 
of  a  town,  or  of  a  county,  not  constituting  either  a  city  or  vil- 
lage, to  be  dissevered  for  local  judicial  purposes,  from  the  rest, 
leaving  it  a  unit  for  all  other  purposes  of  civil  government.  It 
would  tend  to  a  separation  and  confusion  of  interests,  and  im- 
pair the  usefulness  of  the  system  of  town  and  local  government, 
plainly  fostered  by  the  Constitution,  For  these  reasons  we 
think  the  act  in  question  is  unconstitutional,  and  it  is  there- 
fore unnecessary  to  consider  whether,  if  the  act  had  simply 
established  the  Niagara  police  district,  for  the  purpose  of  police 
supervision  only,  it  could  stand  within  the  case  of  People,  ex 
rd.  Bolton,  v.  Albertson  (55  N.  T.  50). 
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The  question  we  have  considered  was  not  involved  in  the  < 
case  of  People,  ex  rd.  Wood,  v.  Draper  (15  N.  Y.  532),  or  the 
case  of  People,  ex  rel,  McMutten,  v.  Shepard  (86  id.  285), 
which  followed  it. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Tbacy,  J.,  who  does  not  vote. 

Judgment  affirmed. 


Michael  Lynch,  Respondent,  v.  The  Metropolitan  Elevated      im    4*l 

Railway  Company,  Apnellant.  W     TJ 

dl71  444 
Plaintiff  purchased  a  ticket  for  a  passage  upon  defendant's  railway,  and  en-  elfl  449, 
tered  one  of  its  cars;  before  reaching  his  destination  he  lost  his  ticket,  and 
when  he  attempted  to  pass  through  the  gate,  from  the  station  platform, 
he  was  stopped  by  the  gate-keeper  and  told  that  he  could  not  pass  until 
he  produced  a  ticket  or  paid  his  fare.  He  stated  the  facts  of  his  purchase 
of  a  ticket  and  its  loss,  and  insisted  in  passing  out,  but  was  pushed  back 
by  the  gate-keeper,  who  sent  for  a  police  officer  and  ordered  his  arrest ; 
he  was  arrested,  taken  to  the  police  station,  where  the  gate-keeper 
made  a  complaint  against  him,  and  he  was  locked  up  over  night.  In  the 
morning  plaintiff  was  examined  before  a  police  magistrate,  the  gate- 
keeper appearing  against  him,  and  he  was  discharged.  Defendant  had 
given  orders  to  its  gate-keepers  not  to  let  passengers  pass  out  until  they 
either  paid  their  fares  or  showed  tickets.  In  an  action  for  false  imprison- 
ment, Juld,  that  the  detention  was  unlawful,  that  defendant  was  respon- 
sible for  the  acts  of  the  gate-keeper ;  and  that  plaintiff  was  entitled  to  re- 
cover. 

(Argued  June  28,  1882 ;  decided  October  10, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  10,  1881,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict.  (Keported  helow,  24  Hun, 
506.) 

There  was  an  action  for  false  imprisonment.  The  material 
facts  are  stated  in  the  opinion. 
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R.  E.  Deyo  for  appellant.  The  court  erred  in  refusing  to 
charge  as  requested,  that  the  regulation  of  the  defendant 
requiring  passengers  to  produce  and  surrender  a  ticket  or  pay 
the  legal  fare  before  leaving  a  station  was  a  reasonable  regula- 
tion. (JEKbbard  v.  Erie  R.  R.  Co.,  15  K  T.  455 ;  Vedder  v. 
Fellows,  20  id.  126, 130,  131,  132;  Hibbardv.N.  Y.  dkErie 
R.  R.  Co.,  15  id.  463  ;  Weaver  v.  Rome,  Watertown  and  Og- 
densburgh  R.  R.  Co.,  3  T.  &  0.  272,  273 ;  Northern  R.  R. 
Co.  v.  Page,  22  Barb.  132 ;  Townsend  v.  N.  Y.  Central  dk 
H.  R.  R.  R.  Co.,  56  K  Y.  300.)  The  agent  of  the  company 
was  under  no  obligation  to  accept  the  statement  of  the  passen- 
ger that  he  had  lost  his  ticket.  (Tovmsend  v.  N.  Y.  Central 
dk  H.  R.  R.  R.  Co.,  56  N".  Y.  300.)  If  the  passenger  has  lost 
his  ticket  it  is  his  own  fault,  and  the  consequence  must  fall 
upon  him  and  not  upon  the  company.  (Standish  v.  Narra- 
gansett  Steamship  Co.,  Ill  Mass.  512 ;  15  Am.  Rep.  71.)  A 
railway  corporation  has  authority  to  make  and  carry  into  effect 
reasonable  regulations  for  the  conduct  of  all  persons  using  the 
railway  or  resorting  to  its  depots.  (1  Redf .  on  Railways  [3d 
ed.],  93 ;  Peck  v.  N.  Y.  Central  dk  H.  R.  R.  R.  Co.,  70  N. 
Y.  589,  590  ;  Base  v.  Chicago  and  North-western  R.  R.  Co., 
36  Wis.  450 ;  17  Am.  Rep.  500 ;  Hibhard  v.  N.  T.  dk  Erie 
R.  R.  Co.,  15  N".  Y.  463 ;  Putnam  v.  Broadway  dk  C.  R.  Co., 
55  id.  113 ;  Redf .  on  Railways  [3d  ed.],  87 ;  New  York  Central 
cfe  Hudson  Rimer  R.  R.  Co.,  56  N.  Y.  205 ;  Standish  v.  Nar- 
ragansett  Steamship  Co.,  Ill  Mass.  512;  15  Am.  Rep.  71; 
Lindley  on  Partnership,  vol.  1,  p.  4 ;  Ritchie  v.  Ashbury  Co., 
Law  Rep.,  7  Eng.  and  Irish  App.  653 ;  Chilton  v.  London  dk 
Croydon  Railway  Co.,  16  M.  &  W.  221.)  It  was  error  to 
charge  that  having  arrived  where  the  plaintiff  desired  to  get  out 
defendant  had  no  right  to  detain  him  because  he  failed  to  pay 
his  fare.  {Commonwealth  v.  Power,  7  Mete.  596.)  The 
court  clearly  erred  in  charging  the  jury  that  the  same  rule  ap- 
plies between  a  railroad  company  and  a  passenger  as  between  a 
lawyer  and  his  client.  And  that  any  detention  in  the  former 
case  would  be  equally  unauthorized  as  in  the  latter.  (  WiUets  v. 
Buffalo  dk  Rochester  R.  R.  Co.,  14 Barb.  591 ;  Northern  R.  R. 
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Co.  v.  Page,  22  id.  132 ;  Jencks  v.  Coleman,  2  Sim.  221 ; 
Eibbardy.N.  T.  <fe  Erie  R.  R.  Co.,  15  N.  Y.  464 ;  Townsend 
v.  N.  T.  Central  &  JET.  R.  R.  R.  Co.,  66  id.  300 ;  Hubbard 
v.N.  T.  <&  Erie  R.  R.  Co.,  15  id.  466 ;  3  Blackst.  Com.,  chap. 
1,  p.  3 ;  Oyre  v.  Culver,  47  Barb.  593-4.)  It  was  error  to 
charge  the  jury  that  it  was  not  disorderly  conduct  to  insist  upon 
going  out  of  the  gate,  and  that  this  plaintiff  had  a  right  to  use 
force  in  order  to  get  out  of  the  gate  under  the  circumstances. 
{Townsend  v.  N.  T.  Central  <&  R.  R.  R.  R.  Co.,  supra,  56 
N.  Y.  301.)  The  court  erred  in  refusing  to  charge  as  requested, 
that  it  was  not  within  the  scope  of  the  gateman's  employment, 
unless  expressly  instructed,  to  cause  the  plaintiff  to  be  arrested 
and  imprisoned,  and  that  unless  he  had  express  instructions 
the  defendant  is  not  responsible  for  such  arrest  and  imprison- 
ment. (Mali  v.  Lord,  39  N.  Y.  384.  See,  also,  Story  on  Agency, 
§  456 ;  Isaac  v.  Third  Ave.  R.  R.  Co.,  47  N.  Y.  122 ;  Eraser 
v.  Ereeman,  43  id.  566 ;  Thames  Steamboat  Co.  v.  Housatonic 
R.  R.  Co.,  24  Conn.  40.) 

Chas.  C.  Smith  for  respondent.  A  corporation  is  subject  to 
die  rights  and  duties  and  is  liable  in  damages  for  breaches  of 
its  contracts  or  covenants  and  for  damages  resulting  from  tres- 
pass and  torts  committed  by  its  agents  the  same  as  a  natural 
person.  (Field  on  Corp.,  §  1 ;  1  Potter  on  Corp.,  §§  3,  10,  95.) 
Although  every  corporation  has  the  right  to  make  by-laws  to 
regulate  the  management  of  its  affairs  and  to  fulfill  the  pur- 
poses of  its  institution,  such  by-laws  must  not  be  repugnant  to 
the  laws  of  the  land,  nor  in  excess  of  the  powers  specifically 
conferred.  (Field  on  Corp.,  §  294 ;  Add.  on  Torts  [Wood's  ed.], 
§§  53,  54 ;  1  Potter  on  Corp.,  §  63 ;  Seneca  Bank  v.  Lamb, 
26  Barb.  595;  People  v.  Throcp,  12  Wend.  183;  Dunham  v. 
Rochester,  5  Cow.  462 ;  Slee  v.  Bloom,  19  Johns.  456 ;  People 
v.  Medical  Society,  Erie,  24  Barb.  570;  S.  C,  32  N.  Y.  187; 
Bart  v.  Albany,  9  Wend.  588 ;  1  Potter  on  Corp.,  §§  63,  75.) 
Any  by-law  authorizing  an  infringement  of  personal  rights  or 
privileges  secured  to  individuals  by  the  Constitution  of  the 
State  or  of  the  general  government  would  be  null  and  void. 
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(Field  on  Corp.,  §  301;  1  Potter  on  Corp.,  §§  71,  75,  76,  63; 
Ang.  &  Ames  on  Corp.,  §§  333,  335 ;  Stmyvesomt  v.  Mayor,  7 
Cow.  587 ;  Coatee  v.  New  York,  id.  604 ;  New  York  v.  New 
York,  3  Duer,  119 ;  Bowmg  v.  GoodchUd,  2  Wm.  Bla.  910; 
Beckford  v.  JBbod,  7  Term  E.  627 ;  Couch  v.  Steel,  3  Ell.  & 
Bl.  414 ;  Add.  on  Torts  [Wood's  ed.],  60-62 ;  Bradley  v.  N. 
Y.<&N.  H.  B.  B.  Co.,  21  Conn.  294 ;  Florida,  etc.,  B.  B. 
(Jo.  v.  Pensacola  and  Ga.  B.  Co.,  10  Fla.  145.)  Plaintiff  hav- 
ing provided  himself  with  a  ticket  and  having  been  permitted 
to  enter  the  premises  and  car  of  the  company,  the  plaintiff 
became  a  passenger  of  the  defendant's,  and  was  not  a  trespasser. 
{Gordon  v.  The  Grand  Street  and  Newton  B.  B.  Co.,  40  Barb. 
546;  1  Potter  on  Corp.,  §487;  Buffit  v.  Troy  &  Boston, 
B.  B.  Co.,  40  N.  Y.  168 ;  Yates  v.  Lounsbury,  20  Johns.  47 ; 
Allen  v.  Crofoot,  5  "Wend.  506  ;  Etchbwrg  v.  Leviette,  2  Hilt. 
40  ;  Coates  v.  Derby,  2  N.  Y.  507 ;  5  Denio,  95 ;  3  Bl.  Com. 
127,137;  IChitt.  PL  166,167,91;  Steph.  PI.  17;  Bouv. 
Law.  Diet.,  tit.  Trespass ;  Add.  on  Torts,  Abr.,  222.)  Defend- 
ant's only  remedy  was  an  action  to  recover  the  amount  of  f are. 
(1  Potter  on  Corp.,  §  82.)  A  railway  company  cannot  enforce 
a  by-law,  by  detaining  the  traveler  himself.  {Northern  B. 
B.  Co.  v.  Page,  22  Barb.  130  ;  JeffersonviUe,  etc.,  B.  B.  Co. 
v.  Sogers,  28  Ind.  1 ;  Sunbolf  v.  Atoord,  3  M.  &  W.  238 ; 
Clarke  v.  NorrisvUle,  1  Term  R.  118 ;  Strode  v.  Deering, 
Showers,  168;  1  Potter  on  Corp.,  §  81 ;  Hart  v.  AVbawy,  9 
Wend.  571 ;  Clark's  Case,  5  Rep.  64 ;  id.  63 ;  8  id.  253 ; 
Bab  v.  Clerk,  F.  Moore,  411 ;  12  Mod.  686;  3  Salk.  76; 
Bart  v.  Commonwealth,  3  Penr.  &  W.  253.)  The  detention  of 
plaintiff  by  the  defendant,  its  agents  and  servants,  at  its 
station,  and  their  refusal  to  allow  him  to  leave  the  same,  was 
unreasonable,  without  sufficient  cause  or  excuse,  in  derogation 
of  the  laws  of  the  State,  and  of  plaintiff's  rights  and  liberty, 
and  constituted  an  arrest  and  false  imprisonment,  for  which 
the  defendant  became  liable  in  damages  to  the  plaintiff.  (Add. 
on  Torts,  Abr.,  222,  231,  232 ;  Crowell  v.  GUason,  10  Me. 
325  ;  Colter  v.  lower,  35  Ind.  285 ;  9  Am.  Rep.  735  ;  Flenter 
v.  Boyle,  1  Comp.  188 ;    Goff  v.  Great  Northern  B.  B.  Co., 
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30  L.  J.  Q.  B.  55 ;  2  Add.  on  Torts  [new  4th  ed.],  §  831 ; 
id.  [Wood's  ed.]  635,  637 ;  Pollet  v.  Long,  56  S.  Y.  200  ; 
S.  C,  3  Sup.  Ot.  232 ;  Add.  on  Torts,  Abr.,  6 ;  Shearm.  &  Eedf. 
on  Neg.,  §  70,  and  cases  cited.)  When  a  person  puts  another  in 
his  place  to  do  certain  acts  in  his  absence,  he  necessarily  leaves 
him  to  determine  for  himself,  according  to  his  judgment  and 
discretion,  and  to  the  circumstances  and  exigencies  that  may 
arise,  when  and  how  the  act  is  to  be  done,  and  trusts  for  its 
proper  execution,  and  is  liable  for  the  act  both  in  the  manner  and 
occasion  of  doing  it.  {Coates  v.  Darby,  2  Oomst.  [N.  Y.]  517; 
Grobb  v.  Great  Northern  R.  R.  Go.,  30  L.  J.  Q.  B.  148 ; 
Breidy  v.  Little  Miami  R.  JR.  Co.,  34  Barb.  249 ;  6  Am.  Rep. 
117 ;  Sow  v,  Newmarch,  12  Allen  [Mass.],  117 ;  Shea  v. 
Sixth  Ave.  JR.  R.  Co.,  62  K  Y.  180 ;  Weed  v.  Panama 
R.  R.  Co.,  17  id.  362;  Story  on  Agency,  §308; 
Blackstock  v.  N.  Y,  etc.,  R.  R.  Co.,  1  Bosw.  77 ;  S.  C,  20 
N.  Y.  48 ;  Thatcher  v.  Bcmk,  5  Sandf.  121 ;  1  Potter  on  Corp. 
§§  95, 102, 103, 113;  Field  on  Corp.,  §  627;  Wood's  Law  of  Mast 
&  Serv.  562;  Peck  v.  N.  T.  H.  cmd  N.  Y.  C.  R.  R.,  6  T 
&  C.  436 ;  70  N.  Y.  587 ;  Cohen  v.  Dry  Dock,  etc.,  R.  R. 
69  id.  170 ;  Rounds  v.  Dd.  <&  Lac.  R.  R.  Co.,  64  id.  129 
Ang.  &  Am.  on  Corp.,  §  311 ;  Shearm.  &  Eedf .  on  Neg.,  §  135 
Potter  on  Corp.,  §§  103,  1061 ;  Shearm.  &  Redf .  on  Neg.,  §  65 
HamAUon  v.  Third  Ave.  R.  R.  Co.,  53  N.  Y.  25 ;  11  Am.  Rep 
405 ;  Higgvns  v.  Watervliet  Turnpike  Co.,  46  N.  Y.  23 
Mott  v.  Conzmherf  Lee  Co.,  73  id.  543  ;  Ochsenbevn  v.  Shcvpley, 
85  id.  214 ;  Peck  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  70  id.  587 
Shea  v.  Sixth  Ave.  R.  R.  Co.,  62  id.  180 ;  Phil.  <&  Read.  R. 
R.  Co.  v.  Derby,  14  How.  [U.  S.]  468 ;  Phil.  R.  Co.  v.  Straus 
Tow-boat  Co.,  23  id.  209 ;  Craft  v.  AUison,  4  B.  &  Aid.  590 ; 
Jackson  v.  Second  Ave.  R.  R.  Co.,  47  N.  Y.  274 ;  Field  on 
Corp.,  §§  527, 530,  531 ;  Goddard  v.  Grand  Trunk  R.  R.  Co., 
57  Me.  202;  Wood's  Law  of  Mast,  and  Serv.  562,  566 ;  Gofv. 
Gt.  Nvr.  R.,  30  L.  J.  Q.  B.  148 ;  McMcmus  v.  Crickett,  1 
East,  106 ;  2  Add.  on  Torts  [Wood's  ed.],  636,  637  ;  Bass  v. 
Chicago  dkJST.  W.  R.,  36  Wis.  450 ;  Croker  v.  C.  &  N.  W.  R.,  id. 
Sickbls — Vol.  XLV.        11 
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657.)  The  liability  of  corporations  for  the  tortious  acts  of  their 
servants  is  the  same  in  all  cases  as  if  they  were  natural  persons, 
and  is  not  affected  by  the  fact  that  the  acts  shown  are  not 
within  the  legitimate  scope  of  the  powers  attempted  to  be  con- 
ferred  upon  the  agent.  (1  Potter  on  Corp.,  §§  103, 104 ;  Zee  v. 
Village  of  Sandy  EiU,  40  M".  Y.  448 ;  Booth  v.  Farmers  cfe 
Mech.  Bank,  50  id.  396 ;  N.  Y.&  N.  II.  R.  R.  Co.  v.  Schuy- 
ler, 34  id.  30  ;  Phil.,  etc.,  R.  R.  Co.  v.  Quigley,  21  How.  [U. 
8.]  209  ;  Life  Ins.  Co.  v.  Mech.  Fire  Ins.  Co.,  7  Wend.  31 ; 
Porter  v.  JV.  T.  C.  R.  R.  Co.,  34  Barb.  353  ;  Bissetlv.  Mich., 
etc.,  R.  R.  Co.,  22  N.  Y.  258.)  The  doctrine  of  vlfra  vires 
has  no  application  in  cases  of  tort.  {Booth  v.  Farmers  <fe 
Mechanics"  Bank,  50  K  Y.  396 ;  Field  on  Corp.,  §§  317,  524 ; 
1  Potter  on  Corp.,  §§  96,  98,  and  cases  cited  :  1  Redf .  on  Rail- 
ways, 514.) 

Eabl,  J.  In  September,  1878,  the  plaintiff  purchased  a 
ticket  for  a  passage  upon  defendant's  railway  from  its  Forty- 
second  street  station  to  its  Rector  street  station  and  entered  one 
of  its  cars.  Before  reaching  his  destination  he  lost  his  ticket,  and 
when  he  attempted  to  pass  from  the  station  platform  through 
the  gate  into  the  street,  he  was  prohibited  by  the  gate-keeper, 
and  told  that  he  could  not  pass  until  he  produced  a  ticket  or 
paid  his  fare.  He  explained  that  he  had  paid  his  fare  and  lost 
his  ticket,  and  insisted  upon  passing  out.  He  was  pushed  back 
by  the  gate-keeper,  who  refused  to  let  him  pass.  He  expostu- 
lated and  insisted  upon  his  right  to  pass,  when  the  gate-keeper 
sent  for  a  police  officer  and  ordered  his  arrest.  He  was  arrested 
and  taken  to  a  police  station  by  the  police  officer,  the  gate- 
keeper going  along  and  making  complaint  against  him.  He 
was  locked  up  in  the  station-house  over  night.  In  the  morn- 
ing the  gate-keeper  appeared  against  him,  and  he  was  examined 
before  a  police  magistrate  and  discharged.  This  action  was 
afterward  commenced  to  recover  damages  for  the  false  arrest 
and  imprisonment.  He  recovered  a  judgment  which  has,  upon 
appeal,  been  affirmed. 

We  are  of  opinion  that  the  trial  judge  was  right  in  holding, 
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as  matter  of  law,  that  the  plaintiffs  detention  and  arrest  were 
illegal. 

The  defendant  had  the  right  to  make  reasonable  roles  and 
regulations  for  the  management  of  its  business  and  the  conduct 
of  its  passengers.  It  could  require  every  passenger  before  enter- 
ing one  of  its  cars  to  procure  a  ticket  and  to  produce  and  de- 
liver up  the  ticket  at  the  end  of  his  passage  or  again  pay  his  fare. 
{The  Northern  R.  R.  Co.  v.  Page,  22  Barb.  130  ;  HObbwrd  v. 
The N.  T.  &Erie  R.  R.  Co.,  15  N.  T.  455 ;  Vedderv.  Fellows, 
20  id.  126 ;  Townsend  v.  The  N.  T.  C.  &  H.  R.  R.  R.  Co., 
56  id.  295 ;  16  Am.  Rep.  419.)  The  defendant  had  such  a 
regulation,  and  no  complaint  can  be  made  of  that.     But  it  had  y^ 

no  regulation  and  could  legally  have  none  that  a  passenger, 
before  leaving  its  cars  or  its  premises,  should  produce  a  ticket 
or  pay  his  fare,  and  if  he  did  not,  that  he  should  then  and 
there  be  detained  and  imprisoned  until  he  did  do  so.  At  most 
the  plaintiff  was  a  debtor  to  the  defendant  for  the  amount  of 
his  fare,  and  that  debt  could  be  enforced  against  him  by  the 
same  remedies  which  any  creditor  has  against  his  debtor.  If 
the  defendant  had  the  right  to  detain  him  to  enforce  payment 
of  the  fare  for  ten  minutes,  it  could  detain  him  for  one  hour, 
or  a  day,  or  a  year,  or  for  any  other  time  until  compliance  with 
its  demand.  That  would  be  arbitrary  imprisonment  by  a  cred- 
itor without  process  or  trial,  to  continue  during  his  will  until  his 
debt  should  be  paid.  Even  if  a  reasonable  detention  may  be 
justified  to  enable  the  carrier  to  inquire  into  the  circumstan- 
ces, it  cannot  be  to  compel  payment  of  fare.  The  detention 
here  was  not  to  enable  the  gate-keeper  to  make  any  inquiry,  but 
simply  to  compel  payment.  He  was  absolutely  informed  that 
he  could  not  pass  out  without  producing  a  ticket  or  paying  his 
fare.  This  is  not  like  the  cases  to  which  the  learned  counsel  for 
the  defendant  has  called  our  attention,  where  railroad  conduct- 
ors have  been  held  justified  in  ejecting  passengers  from  cars  for 
refusing  to  produce  tickets  or  pay  their  fares.  A  passenger 
has  no  right  to  ride  in  a  car  without  payment  of  his  fare,  and 
if  he  refuses  to  pay,  the  railroad  company  is  not  bound  to  carry 
him,  and  may  at  a  proper  place  and  in  a  proper  manner  re- 
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move  him  from  the  car,  but  it  could  not  imprison  him  in  a 
car  until  he  paid  his  fare,  for  the  purpose  of  compelling  pay- 
ment. 

These  views  have  the  sanction  of  very  high  authority.  In 
Symbol/ v.  Alford  (3  M.  &  W*.  948),  it  was  held  that  an  inn- 
keeper could  not  detain  the  person  of  his  guest  in  order  to  se- 
cure payment  of  his  bill.  Lord  Abinger  said :  "  If  an  inn- 
keeper has  a  right  to  detain  the  person  of  his  guest  for  the  non- 
payment of  his  bill,  he  has  a  right  to  detain  him  until  the  bill 
is  paid,  which  may  be  for  life ;  so  that  this  defense  supposes 
that  by  the  common  law  a  man  who  owes  a  small  debt  for 
which  he  could  not  be  imprisoned  by  legal  process  may  yet  be 
detained  by  an  innkeeper  for  life.  The  proposition  is  mon- 
strous *  *  *  *.  Where  is  the  law  that  says  a  man  shall 
detain  another  for  his  debt  without  process  of  law  ?  "  In  Chil- 
ton v.  The  London,  etc.,  Railway  Co.  (16  M.  &  W.  212),  the  de- 
fendant was  organized  under  an  act  conferring  much  broader 
powers  than  are  possessed  by  the  defendant  in  this  case,  and 
yet  it  was  held  that  it  could  not  arrest  a  passenger  for  refusing 
to  pay  a  fare  which  it  was  entitled  to  demand.  In  Stcmdish  v. 
NarragamseU  Steamship  Co.  (Ill  Mass.  512),  the  plaintiff  pur- 
chased a  ticket  before  going  upon  the  defendant's  steamboat 
for  a  passage  from  Fall  River  to  New  York.  The  defend* 
ant's  regulation  was  that  the  passenger  should,  upon  leaving  the 
boat  at  the  end  of  his  passage,  deliver  up  his  ticket  or  pay  his 
fare.  When  the  plaintiff  reached  New  York,  he  found  he  had 
lost  his  ticket,  and  when  he  attempted  to  leave  the  boat  he  was 
prohibited  and  told  that  he  could  not  pass  until  he  produced  a 
ticket  or  paid  his  fare.  He  was  detained  two  hours  and  then, 
under  protest,  paid  his  fare  and  was  permitted  to  leave  the 
boat.  He  sued  the  company  for  false  imprisonment  and  re- 
covered $50.  The  trial  judge  charged  the  jury  that  "  the  law 
gave  the  defendant  a  lien  on  the  baggage  of  the  plaintiff  but 
not  on  his  person ;  that  they  had  no  right  to  detain  him  until 
he  did  pay  his  fare  or  give  up  a  ticket,  or  to  compel  him  to 
pay  his  fare  or  give  up  a  ticket,  but  that,  if  he  knew  that  he 
was  to  give  up  his  ticket  before  leaving  the  boat,  the  defend- 
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ant  had  a  right,  if  he  did  not  give  it  up  or  pay  his  fare,  to  de- 
tain him  for  a  reasonable  time  to  investigate  on  the  spot  the 
circumstances  of  the  case  ;  and  if  the  jury  found  that  the  de- 
fendant detained  him  for  the  purpose  of  compelling  him  to 
pay  his  fare  or  to  give  up  his  ticket,  or  detained  him  for  the 
purpose  of  investigating  his  case,  an  unreasonable  time  or  in 
an  unreasonable  way  he  was  entitled  to  recover. ' '  The  plaintiff 
appealed,  alleging  for  error  that  the  judge  erred  in  charging 
the  jury  that  the  defendant  had  the  right  to  detain  him  a  rea- 
sonable time  to  investigate  the  circumstances  of  the  case.  No 
portion  of  the  charge  was  condemned,  and  the  portion  excepted 
to  by  the  plaintiff  was  held  to  be  correct. 

A  municipal  corporation  authorized  to  make  by-laws  and  pass 
ordinances,  and  inflict  penalties  for  their  violation,  cannot  en- 
force obedience  to  them  by  imprisonment  unless  expressly  au- 
thorized so  to  do  by  statute.  (Potter  on  Corp.,  §  81 ; 
Clari?8  Case,  5  Coke's  Rep.  64.) 

It  was  argued  before  us,  on  behalf  of  the  defendant,  that 
the  ticket  sold  to  the  plaintiff  was  the  property  of  the  de- 
fendant, intrusted  to  him  for  a  special  purpose,  and  that  it  had 
the  right  to  prevent  him,  at  the  end  of  the  journey,  from  carry- 
ing away  this  property.  I  am  not  quite  ready  to  assent  that 
after  the  defendant  sold  the  ticket  to  the  plaintiff  it  retained 
any  right  of  property  therein.  But  even  if  it  did,  it  did  not 
detain  him  on  that  ground ;  and  he  did  not  then  have  the  ticket 
in  his  possession  or  under  his  control,  and  hence  a  detention  to 
compel  him  to  deliver  it  up  could  not,  on  that  ground,  be  jus- 
tified. 

There  was  no  error  in  the  charge  of  the  judge  in  reference 
to  the  branch  of  the  case  we  have  thus  far  considered.  The 
counsel  of  the  defendant  excepted  to  that  portion  of  the  charge 
of  the  judge  wherein  he  said  in  substance  that  the  defendant 
had  no  more  right  to  detain  plaintiff  until  he  paid  his  fare  than  a 
lawyer  would  have  to  detain  in  his  office  a  client  who  consulted 
him  and  refused  to  pay  his  fee.  There  was  no  error  in  this 
illustration.  The  detention  in  either  case  is  unlawful,  and  is 
condemned  in  the  law  upon  precisely  the  same  principles. 
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There  was  no  error  in  refusing  to  charge  the  request  made 
by  defendant's  counsel  that  "  the  regulation  of  the  defendant 
requiring  passengers  to  produce  and  surrender  a  ticket  or  pay 
the  legal  fare  before  leaving  the  station  was  a  reasonable  regu- 
lation." It  is  true,  that  whether  a  regulation  is  a  reasonable 
one  or  not  is  a  question  of  law  for  the  court,  but  this  request 
reached  too  far.  It  implied  that  the  passenger  was  to  remain 
in  the  station  and  submit  to  indefinite  detention  there  until  he 
paid  his  fare,  and  such  a  regulation  would  not  be  reasonable. 

It  now  remains  only  to  be  considered  whether  the  defendant 
was  responsible  for  the  acts  of  the  gate-keeper. 

When  the  plaintiff  attempted  to  pass  through  the  gate  the 
gate-keeper  told  him  that  in  resisting  and  detaining  him  he 
was  simply  doing  his  duty,  and  he  testified  that  in  all  he  did  he 
considered  that  he  was  acting  in  the  line  of  his  duty.  The  de- 
fendant's president  testified  that  there  was  a  rigid  rule  of  the  com- 
pany that  passengers  were  required  to  show  at  the  gate  that  they 
had  paid  their  fare  in  order  to  be  able  to  pass  out ;  that  when 
they  came  to  the  gate  the  rule  was  that  the  gate-keeper  was 
not  to  let  them  go  out  till  they  either  paid  their  fare  or  showed 
a  ticket,  and  that  the  instructions  to  the  gate-keepers  were  to 
collect  tickets  or  fares.  From  these  facts  and  all  the  circum- 
stances of  the  case,  if  it  is  not  entirely  plain,  the  jury  could  at 
least  find  that  the  company  expected  the  gate-keeper  would 
detain  a  passenger  who  could  not  or  would  not  produce  a  ticket 
or  pay  his  fare  at  the  gate,  and  the  gate-keeper  clearly  under- 
stood that  it  was  his  duty  so  to  do.  In  any  thing  that  he  did,  he 
did  not  act  for  any  purpose  of  his  own,  but  to  discharge  what 
he  believed  to  be  his  duty  to  his  principal.  It  matters  not  that 
he  exceeded  the  powers  conferred  upon  him  by  his  principal, 
and  that  he  did  an  act  which  the  principal  was  not  authorized 
to  do,  so  long  as  he  acted  in  the  line  of  his  duty,  or,  being  en- 
gaged in  the  service  of  the  defendant,  attempted  to  perform  a 
duty  pertaining,  or  which  he  believed  to  pertain,  to  that  ser- 
vice. He  detained  the  plaintiff  at  the  station,  caused  his  arrest, 
went  with  the  police-officer  to  the  police  station,  there  made  a 
complaint,  and  then  the  next  morning  appeared  before  the 
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police  magistrate  and  renewed  his  complaint.     These  were  suc- 
cessive steps  taken  by  the  gate-keeper  to  enforce  the  payment 
of  the  fare  by  the  plaintiff  or  to  punish  him  for  refusing  to 
pay  it,  and  for  all  that  he  did  the  defendant  is  responsible. 
The  principles  upon  which  the  liability  of  a  master  rests  in 
such  a  case  have  been  so  fully  .and  plainly  laid  down  in  recent 
cases  in  this  court  that  a  restatement  of  them,  now  would  serve 
no  useful  purpose.     (Rounds  v.  Dd.>  Lack.  &    West.  jfiL  2?. 
Co.,  64  N.  T.  129 ;  21  Am.  Rep.  597 ;  MoU  v.  The  Consumers* 
Ice  Co.y  73  N.  Y.  543 ;  Deviney.  Mills,  decided  Oct.  10, 1882.*) 
The  judgment  should  be  affirmed,  with  costs.  • 
All  concur,  except  Finoh,  J.,  dissenting,  and  Rapallo,  J. 
not  voting. 
Judgment  affirmed. 


The  Lake  Superior  Iron  Company,  Appellant,  v.  Joseph  "W". 

Drexel,  Respondent. 

A  corporation  having  been  organized  under  the  General  Manufacturing  Act 
(Chap.  40,  Laws  of  1848,  as  amended  by  chap.  333,  Laws  of  1853),  with  a 
nominal  capital  of  $3,500,000,  divided  into  shares  of  $100  each,  a  propo- 
sition was  made  to  its  board  of  trustees  to  sell  to  it  certain  patents  and 
property  for  $3,500,000,  and  to  receive  in  payment  the  whole  capital 
stock,  the  vendors,  however,  to  deliver  nine  thousand  of  the  shares  to  the 
trustees  ;  six  thousand  thereof  to  be  sold  for  $50  per  share,  $50,000  of  the 
purchase-price  to  be  paid  to  the  vendors,  and  the  balance  to  be  paid  over 
to  the  treasurer  of  the  company  for  its  use.  This  proposition  was  ac- 
cepted, and  subscriptions  were  opened  for  the  six  thousand  shares. 
When  all  of  it  was  subscribed  for^he  transfer  was  made  and  the  whole 
capital  stock  issued  to  the  vendors  in  one  certificate.  On  the  same  day 
this  was  returned  and  canceled,  certificates  for  the  nine  thousand  shares 
were  issued  to  the  trustees,  and  the  six  thousand  shares  were  transferred 
to  the  subscribers.  Defendant  subscribed  and  paid  for  Hy&  hundred  I 
shares,  at  $50  per  share.  In  an  action  brought  by  a  creditor  of  the  com- 
pany to  enforce  the  liability  for  the  company's  debts,  imposed  by  said  act 
(§  10)  upon  the  stockholders,  until  the  whole  capital  stock  has  been  paid 
in,  all  of  the  trustees  were  called  as  witnesses,  and  each  testified  that  he 
acted  in  good  faith  in  the  transaction  and  believed  the  property  purchased 

*  This  case  was  decided  without  an  opinion;  it  appeare  In  the  Mem.,  post,  p.  687. 
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to  be  worth  $2,500,000,  and  other  evidence  was  given  tending  to  show 
they  had  good  grounds  for  such  belief.  Held,  that  the  question  was  prop- 
erly submitted  to  the  jury,  as  to  whether  the  purchase  and  issue  of  the 
stock  for  the  property  was  in  good  faith,  or  simply  a  scheme  to  evade  the 
statute;  and  that  the  evidence  justified  a  verdict  for  defendant. 

(Argued  June  29, 1882 ;  decided  October  10, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  20,  1881,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

William  Q.  Wilson  for  appellant.  Until  the  capital  of  the 
Blair  Iron  and  Steel  Company  is  fully  paid  in  the  defendant  is 
liable  to  the  plaintiff.  (Laws  of  1848,  chap.  40,  §§  10,  14,  24 ; 
Laws  of  1853,  chap.  333,  §  2.) 

EUal  F.  Hall  for  respondent.  It  was  properly  left  to  the 
jury  to  decide  whether  or  not  the  trustees  acted  honestly 
and  in  good  faith,  in  valuing  the  patents  and  iron  works 
purchased  by  them  at  the  sum  of  $2,500,000.  (Boynton  v. 
Andrews,  63  N.  T.  95 ;  Schenck  v.  Andrews,  57  id.  142, 143 ; 
Brockway  v.  Ireland,  61  How.  Pr.  372 ;  Seward  v.  Jackson, 
8  Cow.  435 ;  Jackson  v.  Peck,  4  Wend.  302 ;  Jackson  v. 
Timmerman,  7  id.  437.)  It  was  properly  left  to  the  jury  to 
decide  whether  the  setting  apart  and  sale  of  a  part  of  the 
stock  at  less  than  its  par  value,  in  order  to  raise  working  capi- 
tal, was  an  honest  transaction  or  a  fraudulent  evasion  of 
the  statute.  (Smith  v.  Coe,  55  N".  Y.  678;  Brockway  v. 
Ireland,  61  How.  Pr.  372 ;  Douglas  v.  Ireland,  73  K  T.  100.) 
Manufacturing  corporations  under  the  acts  of  1848  and  1853 
are  not  to  be  confounded  with  savings  banks.  (Schenck  v. 
Andrews,  57  N.  Y.  142,  143,  147 ;  Boynton  v.  Andrews,  63 
id.  95.) 

Eabl,  J.  This  is  an  action  against  the  defendant  as  a  stock- 
holder of   the  Blair  Iron  and  Steel  Company  to  recover  the 
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amount  of  a  debt  due  from  that  company  to  the  plaintiff,  on  the 
ground  that  the  company  was  not  so  organized  as  to  protect  its 
stockholders  from  individual  liability.    The  company  was  organ- 
ized January  6,  1873,  under  the  General  Manufacturing  Act 
(Chap.  40  of  the  Laws  of  1848),  with  a  nominal  capital  of  $2,500,- 
000,  divided  into  twenty-five  thousand  shares  of  $100  each.   The 
certificate  of  incorporation  was  signed  by  Blair,  Struthers,  Hall, 
Smith  and  Miller,  who  were  also  designated  as  trustees  to  man- 
age the  affairs  of  the  company  for  the  first  year.     The  objects 
of  the  corporation,  as  stated  in  the  certificate,  were  "  the  manu- 
facturing of  iron  and  steel  and  of  such  articles  as  may  be  used 
in  such  manufacture ;  also  the  mining  and  transporting  of  such 
minerals  as  may  be  used  in  such  manufacture."  The  five  trustees 
met  in  New  York  city  on  the  20th  day  of  January  and  elec- 
ted Blair  president  and  Smith  secretary  and  treasurer  of  the 
company.     At  that  meeting  Struthers,  one  of  the  trustees,  in 
behalf  of   the  firm  of  Blair,  Foster  &  Struthers,  of   which 
firm  he  was  a  member,  submitted  a  written  proposition  to  the 
company  to  sell,  to  it  certain  patents  for  the  manufacture  of 
iron  and  steel  and  certain  works  at  Pittsburgh,  Pennsylvania,  for 
the  price  of  $2,500,000,  and  to  receive  in  payment  therefor  the 
whole  capital  stock  of  the  company.    The  proposition  also  con- 
tained this  provision  :   "  Of  the  twenty-five  thousand  shares  of 
stock,  however,  so  delivered  to  us  in  payment  for  said  patents 
and  property,  we  agree  to  place  six  thousand  shares  in  the 
hands  of  Gen.  A.  S.  Diven,  as  mutual  trustee  for  us,  the  Blair 
Iron  and  Steel  Company,  and  the  persons  who  may  become  pur- 
chasers of  said  six  thousand  shares;  it  being  understood  that 
said  shares  may  be  sold  for  $50  per  share,  one-third  thereof 
to   be   paid   down   when    the    whole  of    said  six  thousand 
shares  shall  be  subscribed  for  and  taken,  half  of  which  first 
payment  shall  be  paid  over  by  said  trustee  to  us  when  re- 
ceived by  him,  and  the  other  half  to  the   treasurer  for  the 
use  of  the  company,  and  the  whole  amount  of  the  remain- 
ing- two-thirds  thereof  shall  be  paid  over  by  him,  when  re- 
ceived, to  the  treasurer,  for  the  use  of  said  company.    And 
-we  agree  further  to  transfer  to  said  A.  S.  Diven,  as  trustee, 
Sickels  —  Vol.  XLV.        12 
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three  thousand  of  the  said  twenty-five  thousand  shares,  for 
the  future  use  and  benefit  of  said  company,  and  the  whole 
of  the  proceeds  thereof  when  sold  to  be  paid  and  accounted 
for  by  him  to  said  company ;  the  trustees  to  direct  the  sale 
of  said  three  thousand  shares  at  such  time  and  on  such 
terms  as  they  may  think  best  for  the  interest  of  the  company." 
This  proposition  was,  by  a  resolution  of  the  trustees,  accepted, 
and  a  direction  was  made  that  the  stock  be  issued  to  Blair, 
Foster  &  Struthers,  the  certificates  thereof  to  be  signed  by 
the  president  and  secretary.  On  the  same  day  a  subscription 
paper  was  prepared,  to  be  signed  by  persons  who  wished  to 
subscribe  for  the  six  thousand  shares  at  fifty  per  cent  of  their 
par  value.  That  paper  recited  that  the  whole  capital  stock  of 
the  company  had  been  paid  up  by  the  transfer  of  the  patents 
and  the  works,  and  all  issued  to  Blair,  Foster  &  Struthers,  who 
agreed  to  place  in  the  hands  of  Diven,  as  trustee,  nine  thousand 
shares,  to  be  used  as  working  capital  for  the  company,  excepting 
$50,000  of  the  proceeds  thereof,  which  was  first  to  be  paid  to 
them,  and  that  the  trustees  of  the  company  Jiad  ordered  the 
sale  of  six  thousand  shares  at  $50  per  share.  The  defendant  sub- 
scribed this  paper  for  five  hundred  shares  at  $50  per  sliare,  and  all 
the  six  thousand  shares  were  subscribed  for  by  the  12th  day  of 
April,  1873,  when  a  formal  transfer  of  the  patents  and  works 
was  made  to  the  company.  On  that  day  a  certificate  of  stock 
for  twenty-five  thousand  shares  numbered  "  Zero  "  was  issued 
to  Blair,  Foster  &  Struthers,  and  on  the  same  day  it  was  re- 
turned and  canceled  and  a  certificate  numbered  "  1 "  for  six 
thousand  shares  and  another  numbered  "  2 "  for  three  thou- 
sand shares  were  issued  to  Diven  as  trustee,  and  a  certificate"  for 
the  remaining  sixteen  thousand  shares  was  issued  to  Blair, 
Foster  and  Struthers. 

The  proceeds  of  the  six  thousand  shares  subscribed  for  at  $50 
per  share,  were  paid  to  the  treasurer  of  the  company,  and 
out  of  the  same  $50,000  were  paid  to  Blair,  Foster  &  Stru- 
thers, according  to  the  terms  of  their  proposition  as  above  set 
out. 
j  Section  10  of  the  act  of  1848  provides  that  all  the  stock- 
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holders  of  every  company  incorporated. under  that  act  "shall 
be  severally  individually  liable  to  the  creditors  of  the  company 
in  which  they  are  stockholders  to  an  amount  equal  to  the 
amount  of  stock  held  by  them,  respectively,  for  all  debts  and 
contracts  made  by  such  company  until  the  whole  amount  of 
capital  stock  fixed  and  limited  by  such  company  shall  have 
been  paid  in ;"  and  section  14  provides  that  "  nothing  but 
money  shall  be  considered  as  payment  of  any  part  of  the  capital 
stock."  In  1853,  by  the  act  chapter  333  of  that  year,  the  act 
of  1848  was  amended,  by  providing  that  the  trustees  of  any 
company  formed  under  that  act  "  may  purchase  mines,  manu- 
factories and  other  property  necessary  for  their  business,  and 
issue  stock  to  the  amount  of  the  value  thereof  in  payment 
therefor ;  and  the  stock  so  issued  shall  be  declared  and  taken 
to  be  full  stock  and  not  liable  to  any  further  calls ;  neither  shall 
the  holders  thereof  be  liable  for  any  further  payments  under 
the  provisions  of  the  tenth  section  of  the  said  act."  The  claim 
of  the  plaintiff  is  that  the  whole  amount  of  the  capital  stock 
was  not  paid  in,  and  hence  that  the  defendant  is  liable  to  it 
under  section  10  above  set  out ;  and  it  contends  that  it  conclu- 
sively appears  that  Blair,  Foster  &  Struthers  actually  received 
only  sixteen  thousand  shares  of  the  stock  and  $50,000  in  cash 
for  the  property  which  they  transferred  to  the  company. 

All  the  trustees  who  took  from  Blair,  Foster  &  Struthers 
the  transfer  of  the  property  and  caused  the  stock  to  be  issued 
to  them,  were  called  as  witnesses  upon  the  trial,  and  each  testi- 
fied that  he  acted  in  good  faith  in  the  transactions  and  believed 
the  property  received  was  worth  the  sum  of  $2,500,000,  and 
the  defendant  also  gave  evidence  tending  to  show  that  the 
trustees  had  good  grounds  for  believing  that  the  property  was 
worth  the  sum  named,  and  that  the  stock  was  issued  therefor  in 
good  faith. 

At  the  close  of  the  evidence  on  both  sides,  plaintiffs  counsel 
moved  the  court  to  direct  a  verdict  for  the  plaintiff  upon  the 
ground  that  "  the  capital  stock  of  the  defendant's  corporation 
being  fixed  at  twenty-five  thousand  shares,  and  sixteen 
thousand    shares    having    been    issued    in     payment     for 


92  Lake  Superior  Iron  Go.  v.  Drexel.  [Oct, 

Opinion  of  the  Court,  per  Earl,  J. 

property,  and  six  thousand  shares  being  issued  to 
cash  subscribers  at  fifty  per  cent  of  their  par,  the  capital  has 
never  been  fully  paid  as  required  by  law."  Defendant's  coun- 
sel moved  the  court  to  direct  a  verdict  for  the  defendant,  and 
to  hold  that  there  was  nothing  in  the  case  which  would  justify 
the  jury,  if  the  question  were  submitted  to  them,  in  finding  that 
the  sale  of  the  property  was  made  in  bad  faith,  or  with  the  in- 
y  tention  to  evade  the  requirements  of  the  statute.  The  court 
'  denied  both  motions  and  held  that  the  case  should  be  submitted 
to  the  jury  for  them  to  determine  whether  the  receiving  the 
property  and  issuing  the  stock  therefor  was  an  honest  transac- 
tion, consummated  in  good  faith,  or  whether  it  was  a  scheme 
devised  to  evade  the  statute.  In  charging  the  jury  the  court 
said :  "  The  real  question,  therefore,  is  whether  the  property 
was  placed  and  taken  at  a  higher  valuation  with  a  fraudulent 
purpose,  with  the  intent  of  evading  the  provisions  of  the  stat- 
\   ute." 

"We  are  of  opinion  that  the  court  committed  no  error  in  the 
submission  of  the  case  to  the  jury.  In  Douglass  v.  Ireland 
(73  N.  Y.  100),  it  was  laid  down  as  the  law  in  this  State  that  to 
charge  a  holder  of  stock,  issued  upon  and  for  the  purchase  of 
property,  individually  for  the  debts  of  the  company,  it  is  not 
enough  to  prove  that  the  property  was  purchased  and  paid  for 
at  an  over  valuation  through  a  mistake  or  error  of  judgment 
on  the  part  of  the  trustees,  but  that  it  must  be  shown  that  the 
purchase  at  the  price  agreed  upon  was  in  bad  faith  and  to  evade) 
the  statute  ;  and  that  all  that  is  necessary  to  establish  the  legal 
fraud  and  take  the  stock  issued  out  of  the  immunity  assured  to 
stock  honestly  issued  in  pursuance  of  the  act  of  1853  is  to 
prove  two  facts :  (1)  That  the  stock  issued  exceeded  in  amount 
the  value  of  the  property  in  exchange  for  which  it  was  issued; 
and  (2)  That  the  trustees  deliberately  and  with  knowledge  of 
the  real  value  of  the  property  over-valued  it,  and  paid  in  stock 
for  it  an  amount  which  they  knew  was  in  excess  of  its  actual 
value.  In  that  case  the  whole  capital  stock  of  the  company, 
three  thousand  shares,  was  issued  for  property  to  one  Horton, 
and  he,  in  pursuance  of  an  agreement  with  the  company,  on  or 
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about  the  same  date,  transferred  back  to  the  company  six  hun- 
dred shares,  to  be  sold  to  pay  the  contract  price  which  Horton 
had  agreed  to  pay  for  some  of  the  very  property  transferred 
to  the  company  for  its  stock,  and  also  one  thousand  shares  for 
the  purpose  of  enabling  the  company  to  raise  a  working  capital 
by  the  sale  of  the  same.  The  question  of  the  value  of  the  i 
property  received  for  the  stock  was  submitted  to  a  jury  and 
they  found  it  to  be  $65,000,  and  the  other  questions  in  the 
case  were  decided  by  the  court  and  it  found  that  the  value  of 
the  property  was  so  disproportionate  to  the  nominal  value  of 
the  stock  as  to  take  the  case  out  of  a  sound  discretion  exer- 
cised by  the  trustees ;  that  the  transaction  was  a  fraud  upon 
the  law  and  could  not  be  upheld  as  a  mistake  or  innocent  mis- 
understanding of  the  value  of  the  property;  that  the  capital  had 
not  been  paid  in  as  required  by  the  statute,  and  that  the 
defendant  was  therefore  liable.  The  decision  of  the  trial  term 
in  that  case  was  upheld,  not  upon  the  theory  that  as  matter  of 
law  upon  the  facts  proved  the  capital  stock  had  not  been  paid 
in,  but  upon  the  findings  of  fact  that  it  had  not  been  paid  in ; 
and  whether  it  was  paid  in  or  not  was  treated  as  a  question  of 
fact  which  was  found  against  the  defendant.  Afterward 
another  action  was  commenced  against  the  same  defendant  by 
another  plaintiff,  and  upon  substantially  the  same  evidence  the 
jury  rendered  a  verdict  in  favor  of  the  defendant,  and  the 
judgment  entered  thereon  was  affirmed  at  the  General  Term, 
upon  the  ground  that  the  trial  judge  had  substantially  followed 
the  case  of  Douglass  v.  Ireland  in  submitting  the  case  to  the 
jury.     {Brockway  v.  Ireland,  61  Ho.w.  Pr.  372.) 

In  this  case  the  evidence  was  very  persuasive,  that  the  trustees, 
in  exchanging  the  stock  of  the  company  for  the  property  taken, 
were  endeavoring  to  evade  and  circumvent  the  law,  but  it  was 
not  conclusive.  Another  view  of  the  evidence  was  possible, 
and  that  is,  that  the  parties  believed  the  property  to  be  worth 
$2,500,000,  for  the  uses  and  purposes  of  the  corporation,  and 
that  the  trustees  actually  gave  the  entire  stock  for  it.  The  / 
title  to  the  stock  passed  out  of  the  company,  and  Blair,  Foster 
&  Struthers  could  then  do  with  the  stock  what  they  pleased, 
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1  sell  it,  give  it  away,  or  retransfer  a  portion  of  it  to  the  com- 
pany, in  order  that  the  business  of  the  company  might  be  suc- 
cessfully prosecuted,  and  thus  the  sixteen  thousand  shares  of 
»tock  still  held  by  them  rendered  more  valuable. 

When  they  transferred  the  nine  thousand  shares  they  made  a 
transfer  of  actual  stock  which  had  been  paid  for,  whi^h  belonged 
to  them,  and  which,  but  for  their  agreement  with  the  company, 
they  could  hold  against  it.  The  fact  that  they  were  urder 
obligation  to  devote  a  portion  of  the  stock  received  by  them  to 
the  purposes  of  creating,  through  a  trustee,  a  working  capital 
for  the  company,  by  which  they  were  to  be  benefited  more 
than  all  others,  no  more  altered  the  real  nature  of  the  trans- 
action than  if  they  had  agreed  to  contribute  a  large  sum  of 
money  toward  the  working  capital  instead  of  stock.  It  could 
not  be  said,  as  matter  of  law,  that  the  property  transferred  for 
the  stock  was  not  worth  the  nominal  value  of  the  stock,  or  that 
the  trustees  did  not  believe,  and  have  reasons  to  believe,  that  it 
was,  and  it  could  not  be  said  that  they  did  not  issue  the  whole 
amount  of  the  stock  in  payment  for  the  property,  because  they 
did,  in  form,  so  issue  it.  Whether  the  form  the  transaction 
took  was  a  mere  sham,  intended  as  an  evasion  of  the  statute, 
was  a  question  of  fact  for  the  determination  of  the  jury. 

It  may  be  said  that  the  statute  may  thus  easily  be  circum- 
vented and  evaded  ;  but  the  policy  of  the  law  will  be  preserved 
and  enforced  if  all  the  questions  of  fact  in  such  cases  be  left  to 
the  jury  under  principles  laid  down  in  the  cases  cited. 

If  right  in  the  views  thus  far  expressed,  no  error  was  com- 
mitted by  the  trial  judge  in  his  charge  to  the  jury  and  in  his 
refusals  to  charge  as  requested  by  plaintiff's  counsel. 

The  exceptions  taken  during  the  progress  of  the  trial  to  rul- 
ings upon  questions  of  evidence  have  been  carefully  examined 
and  considered,  and  it  is  not  believed  that  any  of  them  point 
out  anv  error  which  calls  for  a  reversal  of  the  judgment. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Traoy,  J.,  who  does  not  vote. 

Judgment  affirmed. 
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Martha  C.  Armstrong  et  al.,  Appellants,  v.  Henry  DuBois 

et  al.,  Respondents. 


110    518 


111    085' 


The  rale  that  an  appellate  court  will  presume  in  support  <5f  a  j  udgment  in  an 
action  tried  by  the  court  or  referee,  that  material  facts  appearing  in  the 
case,  not  embraced  in  the  express  findings,  were  found  and  considered, 
applies  only  to  such  facts  as  being  found  would  tend  to  support  the  spe- 
cial findings.  In  respect  to  inconsistent  facts  not  conclusively  established 
by  the  evidence,  there  is  no  such  presumption. 
Where,  therefore,  in  an  action  of  ejectment,  the  defendants  relied 
upon  a  paper  title,  and  this  issue  was  found  in  their  favor,  held,  that  the 
judgment  could  not  be  sustained  on  the  ground  of  title  by  adverse  pos- 
session, although  facts  were  proved  tending  to  show  such  title,  but 
which  were  not  conclusive  or  incapable  of  contradiction,  and  the  ques- 
tion did  not  appear  to  have  been  raised  upon  the  trial. 
Also  held,  that  for  the  same  reasons  it  was  not  open  to  defendants  to  claim 

upon  appeal  that  plaintiffs  showed  no  title  to  the  premises. 
Land  cannot  pass  as  appurtenant  to  land. 

In  an  action  to  recover  lands  formerly  salt  meadows  on  Gowanus  bay.      De- 
fendant claimed  under  a  deed  from  G.  B,  who,  it  was  conceded,  owned  the 
salt  meadow  at  the  time  of  the  conveyance ;  he  also  owned  a  farm  extend- 
ing eastwardly  from  said  bay,  and  certain  wood  lots  lying  separate  from 
the  farm,  which  farm  and  wood  lots  were  formerly  part  of  the  farm  and 
plantation  of  W.  B.    The  deed  conveyed  the  farm,  describing  it  as  part  of 
the  farm  or  plantation  formerly  owned  by  W.  B.,  and  giving  the  bounds 
thereof  "  as  the  same  now  lies  in  fence;"  it  also  conveyed  the  wood  lots, 
describing  them  "together  with  all  and  singular  houses,  barns   *    *   *   * 
orchards,  gardens,  timber  trees    *    *    *    *    hereditaments  and  appurte- 
nances whatsoever,  unto  the  said  clear  land  and  woodland  belonging.1 
The  salt  meadow  was  situate  about  three  hundred  feet  north  of  the 
northerly  line  of  the  cleared  land  described.     There  was  no  evidence 
that    it    was    ever    part    of    the    farm    and    plantation    of    W.    B„ 
or   that  he    was  in  possession  or  claimed    any  title    thereto.     Held, 
that  said  salt  meadow  was  not  embraced  in  the  deed. 
Concurrently  with  the  execution  of  the  deed,  the  grantee  executed  to  the 
grantor  a  lease  describing  the  premises  by  reference  to  the  deed  and 
adding  "together  with  the  houses,   out-houses    *    *    *    woodlands, 
meadow*,  and  all  other  appurtenances    *    *    *    now  also  in  the  use  and 
occupation  of  the  said  "  G.  B.     It  was  claimed  that  the  word  "meadows  " 
was  to  be  considered  as  if  incorporated  in  the  deed,  and  as  so  construed,  it 
conveyed  the  salt  meadows.     Held  untenable  ;  that  as  the  language  of 
the  deed  was  clear  and  needed  no  interpretation,  and  as  it  appeared  that 
a  portion  of  the  land  included  in  the  boundaries  in  the  deed  was  meadow, 
and  the  word  in  the  lease  is  associated  with  others  enumerating  things 
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concededly  part  of  the  land  conveyed,  it  could  more  reasonably  be 
inferred  that  the  word  referred  to  the  meadows  within  the  limits  of  the 
granted  premises. 

Defendants  produced  in  evidence  a  bill  in  chancery,  filed  by  G.  B%  against 
his  grantee,  to  set  aside  the  deed,  in  which  the  complainant  alleged,  under 
oath,  that  the  premises  described  in  the  deed  comprised  all  the  real  estate 
of  which  he  was  seized,  which  was  claimed  to  be  an  admission  that  the 
salt  meadow  was  conveyed.  Held,  that  it  was  not  competent  evidence  to 
change  the  construction  of  the  deed. 

Where  the  description  in  a  deed  designates  a  particular  piece  of  land, 
declarations  of  the  grantor  are  inadmissible  to  show  that  something  else 
was  intended. 

(Argued  June  20,  1882 ;  decided  October  10, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  which  affirmed  a  judgment  in  favor  of  de- 
fendants, entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

I.  T.  Marean  for  appellant.  Assuming  that  the  lease 
covered  the  premises  in  question  plaintiffs  are  not  estopped 
from  setting  up  title  under  George  Bennet,  the  lessee,  against 
the  defendants  who  claim  under  Dean,  the  lessor.  {Jackson  v. 
Whitford,  2  Caines,  215 ;  Tompkins  v.  Snow,  63  Barb.  532 ; 
Jackson  v.  Speare,  7  Wend.  401 ;  Jackson  v.  Walke?;  7  Cow. 
637-644 ;  Brown  v.  Kdle?;  32  111.  151-155.)  Meadows  not 
being  mentioned  in  the  description,  it  must  be  assumed  it  was  not 
intended  to  convey  any.  (Broom's  Legal  Maxims,  584.)  Land 
cannot  pass  as  appurtenant  to  land.  (  Wbodhull  v.  Rosenthal,  61 
N".  T.  382 ;  Odgen  v.  Jennings,  62 id.  526 ;  Rdbinsonx. Kinne, 
70  id.  154;  1  Rev.  Laws,  75,  §§9,  10,12;  3R.  S.  [5th  ed.]220, 
§  6.)  It  is  the  intent  manifested  by  the  words  of  the  instrument, 
and  not  the  actual  intent,  which  is  to  govern  in  determining  what 
land  has  passed  by  a  deed.  (Buffalo,  etc,,  v.  Stigder,  61  H".  T. 
348 ;  Revere  v.  Leonard,  1  Mass.  91,  93 ;  Harlow  v.  Thomas, 
15  Pick.  68  ;  2  Wharton  on  Evidence,  §  936,  etc ;  2  Phillips  on 
Evidence  [ed.  of  1859],  644,  n.  487 ;  id.  755, 756,  n.  516 ;  1  Addi- 
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son  on  Conk,  §§  221,  222  ;  Tyler  on  Boundaries,  284.)  Except 
where  the  remedy  sought  is  a  reformation,  evidence  of  actual  in- 
tent is  competent  only  when  the  search  for  the  meaning  of  the 
language  used  in  the  instrument  would  be  fruitless  or  doubtful 
without  it.  (Wharton  on  Cont,  §  937 ;  Drew  v.  Swift,  46  N.  Y. 
204 ;  Waugk  v.  Waugh,  28  id.  94 ;  Lawrence  v.  Palmer,  71 
id.  607;  Clark  v.  Baird,  9  id.  204;  Baldwin  v.  Brown,  16 
id.  359 ;  Adam  v.  Bockwett,  16  Wend.  285 ;  Mott  v.  Bicht- 
myer,  57  N.  T.  49.)  The  parol  admissions  of  Bennet  would 
not  have  been  competent  against  Bennet  himself,  to  contradict 
his  deed,  were  this  action  between  him  and  Dean,  instead  of 
between  persons  claiming  under  them.  (Chadwick  v.  Fonner, 
69  N.  T.  406,  407.)  The  deed  from  Dean  to  Phillip  in  1829 
reciting  that  the  grantor  derived  his  title  to  the  lands  thereby 
conveyed  from  George  Bennet  by  a  deed  dated  July  18, 1818, 
taken  in  connection  with  the  deed  of  the  meadows  in  question 
from  Phillip  to  Dean  in  1835,  reciting  that  they  were  parcels  of 
lands  conveyed  by  the  first-mentioned  deed,  amounts  to  a  decla- 
ration by  Dean  that  such  meadows  were  owned  on  July  18, 
1818,  by  George  Bennet,  and  such  declaration  is  good  evidence 
of  the  fact  against  the  defendants  claiming  under  Dean.  (Jack- 
son v.  Denison,  4  Wend.  558 ;  Jackson  v.  Cole,  4  Cow.  587, 
594,  595 ;  Jackson  v.  Parkhurst,  9  Wend.  209 ;  AveriU  v.  Wil- 
son, 4  Barb.  180  ;  2  Greenleaf  on  Evidence,  §  307.) 

E.  B.  Hinsdale  <&  Thomas  E.  Pearsall  for  respondents. 

The  three  instruments  between  Bennet  and  Dean  of  July  18, 

1818,  are  to  be  read  together ;  they  represent  one  transaction,  and 

the  language  of  the  lease  may  be  employed  to  show  that  what 

was  intended  to  be  conveyed  was  one-half  of  the  old  farm  or 

plantation.      (Mott  v.  Bichtmyer,  57  N.  Y.  65 ;  Bawson  v. 

Xampson,  5  id.  456 ;  Van  Home  v.  Cram,  1  Paige's  Ch.  455 ; 

JBtUs  v.  Miller,  3  id.  254;   Cornell  v.  Todd,  2  Denio,  130.) 

A  title  by  adverse  possession    cannot   be  based   upon    the 

holding  of  a  tenant.    Not  until  he  surrenders  the  possession  to 

his  landlord  and  resumes  possession  adversely  to  him  can  he, 

by  lapse   of  time,  make  out  a  title  by  adverse    possession. 
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(Jackson  v.  Whitford,  2  Caines,  215 ;  Tompkins  v.  Snow,  63 
Barb.  525 ;  Jackson  v.  Walker,  7  Cow.  636 ;  Code,  §  373.) 
The  bill  in  the  chancery  proceedings  of  1826,  being  signed 
and  sworn  to  by  George  Bennet,  was  competent  evidence 
against  him  and  all  persons  claiming  under  him.  (Chadwick 
v.  Fonner,  69  N.  T.  404;  Variok  v.  Briggs,  6  Paige's  Ch. 
323 ;  Oibney  v.  Marchay,  34  N.  T.  301.)  In  any  event  the 
acts  shown  —  such  as  cutting  a  little  salt  grass,  and  setting  a 
few  stakes  on  which  to  hang  fish-nets  —  would  not  make 
out  a  case  of  possession  sufficient  to  support  a  claim  of  title. 
(Wheder  v.  Spmda,  54  N.  Y.  377 ;  Miller  v.  L.  I.  JR.  JR.  Co., 
71  id.  380.)  As  between  grantor  and  grantee  the  latter  is 
never  estopped  from  disputing  the  former's  title.  (Sparrow  v. 
Fingman,  4  5T.  Y.  242;  Averill  v.  Wilson,  1  Barb.  180; 
Firm  v.  Sleight,  8  id.  104;  Bigelow  v.  Finch,  11  id.  498; 
Tefft  v.  Munson,  63  id.  31.)  In  ejectment,  it  is  of  no  avail  to 
the  plaintiff  to  point  out  possible  flaws  in  the  defendant's  title. 
A  plaintiff  can  only  succeed  by  showing  good  title  in  himself. 
(Thompson  v.  Burhans,  61  N.  Y.  52,  60 ;  Hill  v.  Draper, 
10  Barb.  458 ;  Brady  v.  JETewnison,  8  Bosw.  536.) 

Andrews,  Ch.  J.  The  action  is  ejectment  to  recover  about 
two  acres  qf  land  in  the  city  of  Brooklyn,  formerly  salt 
meadow  on  Gowanus  bay.  The  defendants  other  than  the 
St.  Nicholas  Insurance  Company,  are  in  possession,  claim- 
ing title  under  a  deed  from  George  Bennet  to  Joseph  Dean, 
dated  July  18,  1818.  The  St.  Nicholas  Insurance  Company 
is  mortgagee,  under  a  mortgage  executed  under  the  Dean  title. 
The- plaintiffs  claim  title  under  the  will  of  George  Bennet,  who 
died  in  1832,  and  who  is  the  common  source  of  the  title 
claimed  by  both  parties.  It  was  adjudged  on  the  trial  that  the 
premises  in  question  were  embraced  in  the  deed  from  Bennet 
to  Dean,  and  passed  by  that  deed  to  the  grantee.  The  defend- 
ants have  succeeded  to  whatever  rights  were  acquired  by  Dean, 
under  that  conveyance,  and  it  is  conceded  that  if  the  premises 
in  controversy,  are  within  the  descriptive  words  of  the  grant, 
the  plaintiffs  cannot  maintain  the  action.     On  the  other  hand, 
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if  the  salt  meadow  was  not  embraced  within  the  premises 
specifically  described,  or  did  not  pass  as  appurtenant  thereto, 
the  defendants  are  not  in  a  position  on  this  appeal,  to  assert  a 
prescriptive,  or  other  different  title  to  the  premises  in  contro- 
versy. The  defendants  prevailed  in  the  action  on  the  sole 
ground  that  the  title  to  the  salt  meadow,  vested  in  Dean  under 
the  Bennet  deed.  "Whether  they  have  acquired  a  title  by  ad- 
verse possession,  cannot  now  be  considered.  There  is  evidence 
bearing  upon  that  question,  but  there  are  no  findings  of  fact 
upon  the  subject,  and  the  question  was  not,  so  far  as  appears, 
raised  upon  the  trial. 

The  rule  that  an  appellate  court  will  presume,  in  support  of 
a  judgment  rendered  on  a  trial  before  a  court  or  referee,  that 
material  facts  appearing  in  the  case,  not  embraced  in  the  ex- 
press findings,  were  nevertheless  found  and  considered  by  the 
trial  court,  applies  only  to  such  facts  as,  being  found,  would 
tend  to  support  the  special  findings.     The  rule  is  based  upon 
the  reasonable  intendment  that  all  supporting  facts  were  taken 
into  consideration  by  the  trial  court,  but  it  would  be  a  perver- 
sion of  the  rule  to  apply  it  to  inconsistent  facts,  not  conclusively 
established.    In  respect  to  such  facts  there  can  be  no  presump- 
tion that  they  were  found.     (See  Oberlander  v.  Spiess,  45 
N.  Y.  175.)     The  defendants  relied  upon  a  paper  title,  and 
this  issue  was   found  in   their  favor.     The  facts  tending  to 
show  a  title  by  adverse  possession,  were  not  conclusive,  or  in- 
capable of   contradiction.      It  would  be  inequitable  for  this 
court  to  affirm  the  judgment  upon  a  ground  so  materially  dif- 
ferent from  that  upon  which  the  court  below  proceeded,  thereby 
depriving  the  plaintiffs  of  the  opportunity  to  have  a  re-exam- 
ination of  the  facts  upon  which  the  question  of  title  by  adverse 
possession  depends.     For  the  same  reason  it  is  not  open  to  the 
defendants  upon  this  appeal  to  claim  that  the  plaintiffs  showed 
no  title  to  the  demanded  premises.     When  the  plaintiffe  rested 
their  case,  there  was  very  slight,  if  any  evidence  of  title  in 
them.     The  facts  proved  for  the  purpose  of  establishing  posses- 
sion in  the  plaintiffs'  ancestor,  were  uncertain,  indefinite  and 
eqnivocal,  and  the  admission  sought  to  be  implied  from  the 
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recital  in  the  deed  from  Phillip  to  Dean  in  1885,  must  be  taken 
in  connection  with  the  claim  accompanying  it  that  Bennet's 
title  passed  to  Dean,  under  the  Bennet  deed.  It  appears  from 
the  deed  from  George  Bennet  to  Winant  Bennet  (2nd)  in  1784, 
of  lands  adjacent  to  the  premises  in  controversy,  that  the 
former  claimed  to  own  the  salt  meadow,  but  George  Bennet 
was  not  shown  to  have  been  in  possession  at  that  time,  or  in- 
deed at  any  time  prior  to  his  death,  unless  the  equivocal  acts 
before  referred  to,  all  of  which  occurred  subsequent  to  1818, 
may  be  regarded  as  proving  possession  in  them  after  that  date. 
But  the  judgment  in  the  case  proceeded  with  the  assumption 
that  George  Bennet,  when  he  conveyed  to  Dean,  had  title  to 
the  salt  meadow.  It  is  conceded  that  if  he  had  title,  the  plaint- 
iffs acquired  it  under  his  will,  unless  it  vested  in  Dean  under 
the  Bennet  deed.  The  defendants  did  not  .choose  to  rest  the 
case  upon  the  failure  of  the  plaintiffs  to  prove  title  from  Ben- 
net, and  their  motion  for  nonsuit  having  been  overruled,  they 
attempted  to  establish,  affirmatively,  title  in  themselves  under 
the  Dean  title.  The  court  decided  this  question  in  their  favor, 
and  the  appeal  must  now  be  determined  upon  the  assumption 
that  the  title  to  the  salt  meadow  was  in  Bennet  when  the  con- 
veyance of  July  18,  1818,  was  made.  It  is  not  impossible 
that  other  evidence  in  support  of  the  titfe  of  the  plaintiffs'  an- 
cestor, might  have  been  given  if  the  court  had  held  on  the 
motion  for  nonsuit  that  the  evidence  given  was  insufficient  to 
establish  it. 

We  come,  then,  to  the  question  upon  which  this  appeal  de- 
pends, viz. :  "Whether  the  deed  of  July  18,  1818,  from  George 
Bennet  to  Dean,  embraced  the  premises  in  controversy.  It  is 
a  conceded  fact  that  at  the  date  of  the  deed  George  Bennet 
owned  a  farm  extending  eastwardly  from  Gowanus  bay,  and 
bounded  northerly  by  land  then  or  formerly  owned  by  one 
Anthony  Hoist,  and  also  certain  wood  lots  lying  separate  from 
the  farm,  and  that  the  farm  and  wood  lots  were  formerly  part 
of  the  farm  and  plantation  of  Winant  Bennet  (1st),  who  died 
in  1768,  having  devised  the  same  to  his  sons  Jacobus  and  Wi- 
nant.   It  is  also  conceded  that  George  Bennet  derived  his  title 
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to  the  part  of  the  farm  and  wood  lota  owned  by  him  from  his 
brother  Winant  (2nd),  under  a  deed  dated  March  23,   1780. 
The  description  of  the  premises  conveyed  by  this  deed  is  ma- 
terial, because  it  is  identical  with  the  description  in  the  deed 
from  Bennet  to  Dean  in  1818.     If  the  salt  meadow  was  em- 
braced in  the  deed  from  Winant  (2nd)  to  George  Bennet,  it 
was  also  embraced  in  the  conveyance  from  the  latter  to  Dean. 
On  the  other  hand,  if  George  Bennet  acquired  no  title  thereto 
by  the  deed  of  1780,  then  we  think  he  conveyed  none  by  the 
deed  of  1818.     The  deed  of  1780  describes  the  premises  con- 
veyed as  the  one-half  of  the  "  farm  or  plantation  "  given  to 
Jacobus  and  Winant  Bennet  by  the  will  of  their  father,  Wi- 
nant Bennet,  situate  in  the  township  of  Brooklyn,  and  bounded 
as  follows,  viz. :    "  North-west  upon  Gowanus  bay ;  south-east 
against  the  land  of  Jacob  Bennet,  from  Gowanus  bay  to  the 
foot  of  the  hill  called  Long  hill ;  north-east  against  the  land  of 
Cornelius  Duyne,  deceased,  and  Anthony  Hoist,  and  so  along 
to  Gowanus  bay,  containing  about  one  hundred  and  sixty  acres, 
more  or  less,  as  the  same  now  ltes  in  fence,  and  the  following 
six  lots  of  wood  land  (describing  them),  together  with  all  and 
singular  houses,  barns,  stables,  outhouses,  orchards,  gardens, 
timbers,  trees,  woods,  underwoods  thereon  standing,  lying  or 
growing,  runs,  streams,  water,  water-courses,  ponds,  pools,  pits, 
mines,  mineral  quarries,  hawkings,  huntings,  f owlings,  fishings, 
easements,  profits,  commodities,  privileges,  hereditaments  and  ap- 
purtenances whatsoever  unto  the  said  clear  land  and  woodland 
belonging  or  in  any  way  appertaining."     It  is  impossible,  we 
think,  to  maintain  that  the  salt  meadow  was  embraced  in  this 
deed.     The  land  conveyed  was  described  by  definite  bound- 
aries.    The  clear  land   conveyed  was  a  single  body  of  land 
"in  fence;"  the  wood  lots    were   separately   and    distinctly 
described.   The  salt  meadow,  as  the  evidence  discloses,  and  as  is 
found,  is  a  separate  and  distinct  parcel  of  land,  situate  about 
three  hundred  feet  north  of  the  northerly  line  of  the  clear 
laud  described  in  the  deed.     There  can  be  no  construction  of 
the  description  in  the  deed  which  will  include  the  salt  meadow, 
bat  on  the  contrary  it  is  necessarily  excluded.     It  cannot  be 
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held  to  have  passed  under  the  general  words  "  farm  and  plan- 
tation" of  "Winant  Bennet,  for  two  reasons:  first,  these 
words  are  followed  by  an  exact  description  of  the  farm  and 
plantation  intended  to  be  conveyed,  which  does  not  include 
the  salt  meadow ;  and,  second,  there  is  no  evidence  that  the 
salt  meadow  was  ever  a  part  of  the  farm  and  plantation  of 
Winant  Bennet  (1st),  or  that  he  was  in  possession,  or  had  or 
claimed  any  title  thereto.  The  salt  meadow  did  not  pass  under 
the  word  iC  appurtenances,"  because,  as  far  as  appears,  it 
never  was  connected,  either  in  title  or  use  with  the  land 
described,  and  for  the  further  reason  that  land  cannot  pass  as 
appurtenant  to  land.  {Ogden  v.  J&rwiingsy  62  N.  T.  526,  and 
cases  cited.)  The  amplification  of  the  description  following 
the  words  "  together  with"  does  not  enlarge  the  premises  pre- 
viously described,  nor  does  the  enumeration  of  particulars, 
which  were  parcel  of  the  thing  granted,  tend  to  show  that  it 
was  the  intention  to  include  in  the  conveyance  other  lands 
than  those  described. 

The  deed  of  July,  1818,  from  Bennet  to  Dean,  as  has  been 
said,  followed  the  description  in  the  deed  of  1780,  and  the 
same  reasons  which  lead  to  the  conclusion  that  the  salt  meadow 
was  not  embraced  in  the  latter  deed,  are  an  answer  also  to  the 
claim  that  it  was  embraced  in  the  deed  of  1818.  There  are, 
however,  two  facts  upon  which  the  defendants  rely  for  a 
broader  interpretation  of  the  deed  from  Bennet  to  Dean,  and 
as  showing  an  intention  to  include  the  salt  meadow  in 
the  grant.  Concurrently  with  the  execution  of  the  deed  to 
Dean,  the  latter  executed  a  mortgage  to  Bennet  on  the  same 
premises,  following  the  description  in  the  deed,  to  secure  the 
payment  of  $3,750  to  the  heirs,  or  other  legal  representatives 
of  Bennet,  on  his  decease,  without  interest,  and  also  a  lease  for 
the  lives  of  Bennet  and  his  wife,  at  a  nominal  rent  of  the  same 
premises,  but  described  by  reference  simply  to  the  deed  from 
Bennet  to  the  lessor,  adding,  "  together  with  the  houses,  out- 
houses, barns,  stables,  orchards,  trees,  woods,  woodlands, 
meadows  and  all  other  appurtenances  to  the  same  belonging 
and  appertaining  and  now  also  in  the  use  and  occupation  of  the 
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said  George  Bennet."  The  rule  that  instruments  executed  at 
the  same  time,  between  the  same  parties,  and  relating  to  the 
same  subject-matter,  may  be  read  together  as  constituting  one 
transaction,  is  sought  to  be  applied  in  this  case,  and  it  is 
claimed  that  the  word  "  meadows  "  in  the  lease,  is  to  be  read 
as  if  incorporated  into  the  deed,  and  tliat  so  construed,  the  in- 
tention to  grant  the  salt  meadow  is  established.  But  there  are 
several  difficulties  in  the  way  of  this  position.  The  language 
of  the  deed  is  clear,  and  needs  no  interpretation.  The  deed  is 
susceptible  of  no  construction  which  will  cany  the  premises  in 
controversy.  The  meadows  mentioned  in  the  lease  are  not  lo- 
cated or  defined  in  any  way.  It  is  foun<J  by  the  court  that 
a  portion  of  the  land  included  in  the  boundaries  in  the  deed 
was  meadow  laud.  The  word  "  meadows"  in  the  lease,  is 
associated  with  other  enumerated  things,  which  concededly  are 
part  of  the  land  conveyed,  such  as  "  houses,  orchards,  trees, 
woods,  etc.,"  and  may  more  reasonably  be  held  to  refer  to 
meadows  within  the  limits  of  the  granted  and  described 
premises,  than  to  the  salt  meadow,  which  is  not  described  in 
the  deed.  The  things  mentioned  are  further  described  in  the 
lease,  as  in  the  use  and  occupation  of  Bennet,  and  there  is  no 
evidence  that  the  salt  meadow  was  in  his  use  and  occupation 
when  the  lease  was  executed.  The  lease  is  susceptible  of  a 
reasonable  construction  which  will  exclude  the  premises  in  con- 
troversy, and  the  deed  is  not  susceptible  of  a  construction  which 
will  include  them.  We  think  the  grant  cannot  be  enlarged  by 
importing  into  it,  upon  mere  conjecture,  lands  not  included 
within  its  descriptive  clauses. 

The  defendants  produced  in  evidence  a  bill  in  chancery, 
filed  by  Bennet  against  Dean,  in  1826,  to  set  aside  the  deed 
of  July  18, 1818,  in  which  the  complaint  alleged  under  oath 
that  the  premises  described  in  the  deed  comprised  all  the 
real  estate  of  which  the  complainant  was  seized,  or  to  which 
lie  was  in  any  way  entitled.  It  is  claimed  that  this  was  in 
substance  an  admission  that  the  salt  meadow  was  intended  to 
be  embraced  in  the  deed.  It  will  be  observed  that  the  alle- 
gation referred  to  was  immaterial  to  the  suit,  and  the  admis- 


104       People  op  the  State  op  New  York  v.  Dunn.    [Oct., 


Statement  of  cue. 


sion  was  at  most  inferential  and  argumentative.  But  con- 
ceding that  the  allegation  is  to  have  the  broadest  meaning, 
it  was  not  competent  evidence  to  change  the  construction  of 
the  deed.  It  was  at  most  a  declaration  of  the  grantor  that 
he  intended  to  convey  the  salt  meadow,  and  that  it  was  in- 
cluded in  his  grant.  When  the  description  in  a  deed  desig- 
nates a  particular  piece  of  land,  the  description  cannot  be 
departed  from  by  a  parol  evidence  of  intent,  and  declarations 
of  the  grantor  are  inadmissible  to  show  that  something  else  was 
intended  to  be  conveyed.  {Tyma&on,  v.  Bates,  14  Wend.  675  ; 
Cornell  v.  Todd,  2  Denio,  130  ;  Clark  v.  Baird,  9  K  T.  183 ; 
Drew  v.  Swift,  46  id.  204.)  We  think  the  judgment  was 
based  upon  an  erroneous  construction  of  the  deed  of  July  18, 
1818,  and  that  it  should  be  reversed,  and  a  new  trial  awarded 
on  which  the  other  questions  in  the  case  can  be  determined. 
(:  The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur,  except  Miller  and  Tbaoy,  JJ.,  who  do  not 
vote. 

Judgment  reversed. 


Thb  People  of  the  State  op  New  York,  Plaintiff  in  Error, 
v.  Robert  Dunn,  Defendant  in  Error. 

As  to  whether  where  an  indictment  charges  two  separate  and  distinct  mis- 
demeanors, different  in  their  character  and  punishable  in  a  different  way, 
the  prisoner  has  a  right  to  pat  the  prosecutor  to  his  election,  or  to  require 
that  the  jury  shall  convict  of  one  only  of  the  misdemeanors  charged, 
queers. 

The  question,  however,  must  be  presented  by  a  request  in  some  manner  on 
the  trial  on  the  part  of  the  prisoner  for  such  an  election  or  verdict. 

An  indictment  contained  five  counts,  the  first  three  charging  one  kind  of 
misdemeanor,  the  last  two  charging  another  of  a  different  character  and 

I  punishable  differently.  On  the  trial,  the  prisoner  objected  to  any  evi- 
dence being  given  to  sustain  the  first  count,  on  the  ground  among  others 
that  the  indictment  charged  two  separate  and  distinct  offenses,  and,  also, 
'  objected  to  any  evidence  being  given  to  sustain  any  of  the  counts ,  on  the 
ground  that  there  was  a  misjoinder  of  offenses.  Held,  that  the  objections 
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were  simply  to  the  sufficiency  of  the  indictment  and  were  properly  over- 
ruled ;  that  they  did  not  raise  the  question  as  to  the  prisoner's  rights 
under  the  Indictment. 

Defendant's  counsel  requested  the  court  to  charge  "  that  if  they  should  be- 
lieve the  defendant  guilty  on  any  count  in  the  indictment,  and  entertain 
a  doubt  as  to  which  they  should  convict  on,  they  should  find  him  guilty 
of  the  lesser  offense,  which  is  the  fifth  count."  The  court  refused  so  to 
charge,  but  in  substance  charged  that  the  jury  might  convict  of  one  mis- 
demeanor, and  acquit  as  to  the  other,  or  convict  of  both,  in  which  case  a 
general  verdict  was  proper.  Said  counsel  excepted  to  the  refusal,  but 
did  not  except  to  the  charge  made.  Held,  that  this  exception  did  not 
present  the  question  as  to  the  propriety  of  a  general  verdict 

Ihtnn  v.  People  (27  Hun,  272),  reversed. 

(Argued  June  29,  1882  ;  decided  October  10, 1882.) 

Eerob  to  the  General  Term  of  the  Supreme  Court,  in  the 
first  judicial  department,  to  review  order  made  May  27,  1882, 
which  reversed  a  judgment  of  the  Court  of  General  Sessions 
of  the  Peace,  in  and  for  the  city  and  county  of  New  York,  the 
nature  of  which,  as  well  as  the  material  facts,  are  stated  in  the 
opinion.     (Reported  below,  27  Hun,  272.) , 

The  trial  was  had  in  February,  "1881. 

John  Vincent  for  appellant.  The  several  counts  in  the  in- 
dictment were  all  for  misdemeanors,  arising  out  of  one 
transaction,  and  therefore  properly  included  in  one  indictment. 
(People  v.  McGeery,  6  Park.  653 ;  People  v.  Bruno,  id.  657.) 
The  sentence  imposed  by  the  court  was  within  the  penalty 
fixed  by  statute  for  the  offense  charged  in  the  first  count  of  the 
indictment.  (3  R.  S.  [7th  ed.],  chap.  20,  p.  1965.)  The  fact 
that  the  court  limited  the  sentence  to  the  first  count  of  the  in- 
dictment negatives  the  assumption  that  a  cumulative  sentence 
was  imposed,  or  that  the  sentence  in  any  manner  relates  to  the 
fifth  count.  (3  R.  S.  [7th  ed.],  chap.  20,  p.  1965.) 

Peter  Mitchell  for  respondent.    The  first  count  of  the  in- 
dictment is  defective  because  it  did  not  contain  the  averments 
which  were  indispensable  to  bring  the  case  within  the  provis- 
ions of  the  statute.  (4  R.  S.  [Edmund's  2d  ed.]  40,  §  2 ;  Peo- 
Siokels  —  Vol.  XLV.        14 
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pie  v.  Allen,  5  Denio,  75 ;  Wood  v.  The  People,  53  N.  Y. 
511 ;  United  States  v.  Cruikshank,  2  Otto  [U.  S.  Sup.  Ct.], 
542 ;  MarUe  v.  The  State,  3  Ind.  535 ;  People  v.  Taylor,  3 
Denio,  91.)  Evidence  tending  to  prove  a  crime  insufficiently 
pleaded  in  an  indictment  is  proper.  (Hope  v.  The  People,  83 
N.  Y.  424.)  The  court  erred  in  permitting  any  evidence  to  be 
given  (at  the  trial)  tending  to  sustain  any  of  the  counts  in  the 
indictment,  for  the  reason  that  there  was  a  misjoinder  of  the 
offenses  charged.  (NorveU  v.  The  State,  50  Ala.  178 ;  People, 
ex  rel.  Tweed,  y.  Ziseomb,  60  N.  Y.  579 ;  Templeton  v.  The 
People,  3  Hun,  361.)  It  was  within  the  province  of  the  jury 
to  have  found  the  defendant  guilty  of  the  lesser  offense,  to-wit : 
guilty  as  charged  in  the  fifth  count,  provided  they  entertained 
a  reasonable  doubt  of  the  defendant's  guilt  as  charged  in  the 
first  count  in  the  indictment.  (Dedien  v.  The  People,  22  N.  Y. 
184;  The  People  v.  Jackson,  3  Hill,  92;  Palmer  v.  The 
People,  5  id.  427 ;  Commonwealth  v.  Webster,  5  Cush.  320 ; 
3  Greenl.  on  Ev.  [Redfield's  8th  ed.],  §  29.)  The  defend- 
ant has  not  been  brought  within  all  the  material  words  of  the 
statute,  either  by  the  indictment  or  proof.  ( Wood  v.  The  Peo- 
ple, 53  N.  Y.  514;  People  v.  Townsend,  3  Hill,  479;  3 
Greenl.  on  Ev.,  §  10;  2  Leach,  594;  People  v.  Allen,  5 
Denio,  76.)  In  order  to  bring  the  accused  within  the  provis- 
ions of  the  statute  relating  to  lotteries,  and  subject  him  to  its 
penalties,  he  must  be  shown  to  have  offended  against  both  its 
spirit  and  its  letter.  (The  State  v.  SyJces,  28  Conn.  228.) 

Finoh,  J.  The  conviction  of  the  prisoner  was  reversed  by  the 
General  Term  upon  the  ground  that  the  indictment  charged, 
and  the  trial  proceeded  upon  two  separate  and  distinct  misde- 
meanors, different  in  their  character,  and  not  punishable  in  the 
same  manner,  and  that  a  general  verdict  on  all  the  counts  was 
permitted  without  selection  by  the  prosecutor  or  conviction  by 
the  jury  of  one  only  of  the  offenses  joined.  For  this  reason  a 
new  trial  was  ordered,  and  the  further  investigation  of  the 
prisoner's  guilt  directed  to  be  confined  to  either  the  first  three, 
or  the  last  two  counts  of  the  indictment ;  that  is,  to  one  or  the 
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other  of  the  two  offenses  charged.  The  doctrine  of  the  de- 
cision is  that  while  the  indictment  is  not  bad  by  reason  of  the 
joinder  in  it  of  such  separate  misdemeanors,  yet,  npon  a  trial 
under  it,  the  prisoner  has  a  right  to  put  the  prosecutor  to  his 
election,  or  to  require  that  the  jury  shall  convict  of  one  only 
of  the  misdemeanors  charged,  and  shall  not  be  allowed  to  •ren- 
der a  general  verdict  covering  both. 

That  the  indictment  was  not  bad,  as  the  law  stood  at  the  trial, 
because  of  the  joinder  of  separate  and  distinct  misdemeanors, 
although  followed  by  penalties  different  in  kind  and  degree, 
and  that  a  general  judgment  upon  it  is  good  where  the  sen- 
tence is  single,  and  is  appropriate  to  either  of  the  counts  upon 
which  the  conviction  was  had,  has  been  recently  decided  by 
this  court.  (Polinsky  v.  The  People,  73  N.  T.  66.)  In  that 
case  there  were  no  exceptions,  but  a  plea  of  guilty,  which  was 
equivalent  to  a  general  verdict  of  guilty  on  all  the  counts  in 
the  indictment.  The  writ  of  error  presented,  as  the  only  pos- 
sible questions,  the  sufficiency  of  the  indictment  and  the  validity 
of  the  sentence.  Both  were  sustained,  although,  of  the  three 
counts  in  the  indictment,  one  was  for  an  offense  punishable  by 
both  fine  and  imprisonment,  and  one  by  fine  alone,  except  the 
usual  penalty  for  non-payment.  It  follows  necessarily  that  un- 
less the  prisoner  in  such  case  in  some  manner  requests  either 
an  election  by  the  prosecutor,  or  a  verdict  for  but  one  offense, 
he  does  not  raise  the  question  in  any  effectual  manner,  for  an 
objection  to  the  indictment  or  to  the  sentence  pronounced  are 
each  in  vain.    {Hwwker  v.  People,  75  N:  T.  487.) 

That  difficulty  exists  in  this  case,  and  makes  unnecessary 
any  consideration  of  the  doctrine  advanced.  The  first  of  the 
two  prevailing  opinions  given  at  General  Term  holds  that  the 
prisoner,  by  objecting  to  any  evidence  being  given  to  sustain 
any  of  the  counts  of  the  indictment  "  because  it  embraced  two 
offenses  for  which  very  different  punishment  was  declared," 
did  "  enough  to  protect  him."  "We  do  not  think  so.  At  the 
commencement  of  the  trial  the  prisoner's  counsel  objected  to 
*'  any  evidence  being  given  to  sustain  the  averments  in  the  Jirst 
count  in  the  indictment  upon  five  distinct  grounds,  four  of 
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which  respected  its  form  and  sufficiency  standing  by  itself,  and 
the  fifth  only  referred  to  the  pleading  of  separate  misdemeanors. 
This  objection  assailed  the  first  count  as  bad  because  it  was  "in 
an  indictment"  which  contained  two  separate  and  distinct  offen- 
ses, punishable  differently ;  and  was  followed  by  a  further  ob- 
jection "to  any  evidence  being  given  to  sustain  any  of  the 
counts  in  the  indictment  on  the  ground  that  there  was  a  mis- 
joinder of  offenses,"  naming  them.  The  objection  here  is  dis- 
tinctly taken  to  the  sufficiency  of  the  indictment.  It  pro- 
nounces it  bad  because  it  charges  separate  and  distinct  misde- 
meanors. The  objection  was  not  well  taken,  and  was  properly 
overruled,  irrespective  of  the  mode  adopted  for  attacking  the 
sufficiency  of  the  indictment.  And  that  objection  is  very  far 
from  raising  the  further  question,  how,  assuming  the  indict- 
ment to  be  good,  the  prisoner  should  be  tried  under  it,  and 
what  his  remaining  rights  were. 

But  it  was  still  possible  at  the  close  of  the  case  to  ask  the 
court  to  confine  the  verdict  of  the  jury  to  one  of  the  two 
offenses  charged.  A  refusal,  or  a  direction  to  render  a  general 
verdict,  duly  excepted  to  by  the  prisoner,  would  again  have  raised 
the  question.  But  what  transpired  was  something  very  different. 
The  defendant's  counsel  asked  the  court  to  charge  the  jury 
"that  if  they  should  believe  the  defendant  guilty  on  any 
count  in  the  indictment,  and  entertain  a  doubt  as  to  which  they 
should  convict  on,  they  should  find  him  guilty  of  the  lesser 
offense,  which  is  the  fifth  count."  That  was  the  request,  some- 
what novel  aad  peculiar,  and  the  only  request  made.  The 
court  said :  "  I  am  going  to  charge  the  jury  that  the  verdict  may 
be  on  any  one  or  on  all  four  counts  in  the  indictment."  To 
this  announcement  there  was  no  exception,  nor  was  any  taken 
to  the  charge  itself,  made  according  to  the  promise.  On  the 
contrary  the  prisoner's  counsel  repeated  his  request  in  identical 
terms,  and  the  court  answered  "  no :  I  refuse  to  charge,  except 
as  I  will  charge  in  reference  to  the  fifth  count,"  and  the  pris 
oner's  counsel  said,  "  to  that  I  except."  This  exception  could 
reach  nothing  but  the  refusal  to  charge  as  requested,  and  brings 
up  for  review  only  that  refusal.    The  question  whether  the 
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jury  should  be  told  to  confine  their  verdict  to  one  of  the  two 
offenses  charged  was  not  even  hinted  at,  but  an  entirely 
different  question  was  persistently  pressed. 

We  have  thus  stated  all  the  exceptions  taken  on  behalf  of 
the  prisoner  relating  even  remotely  to  the  separate  misdemean- 
ors presented  for  trial  at  the  same  time.  The  first  respected 
the  sufficiency  of  the  indictment  and  not  the  mode  of  trial 
under  it  and  was  not  well  taken.  The  second  related  only 
to  a  possible  doubt  in  the  minds  of  the  jury  as  to  which  count 
they  should  hold  proved.  Nowhere  was  the  question  raised 
that  a  general  verdict  would  be  improper. 

And  not  only  was  this  question  not  raised,  but  the  charge  of 
the  court  to  the  contrary  was  heard  in  silence  and  without  excep- 
tion. The  jury  were  told  that  they  could  find  the  defendant 
guilty  "under  any  particular  count,"  and  not  guilty  under  the 
others,  or  "  a  general  verdict  of  guilty  or  not  guilty  under  the  four 
counts,"  as  they  should  think  the  evidence  warranted.  They 
were  told  again,  that  the  prisoner  was  entitled  to  the  benefit  of 
any  reasonable  doubt,  but  if  that  did  not  exist,  it  was  their  duty 
to  render  a  verdict  against  him  "on  whichever  count  or  on  all 
the  counts  of  the  indictment "  as  they  should  think  the  evi- 
dence warranted.  Practically,  therefore,  they  were  told  that 
they  might  convict  of  one  misdemeanor  and  acquit  as  to  the 
other,  or  find  the  prisoner  guilty  of  both,  in  which  case  they 
should  render  a  general  verdict.  They  rendered  such  verdict. 
They,  therefore,  found  the  prisoner  guilty  of  both  misdemean- 
ors, and  he  was  punished  for  the  graver  of  the  two  alone. 
(People  v.  MeGeery,  6  Park.  653  ;  People  v.  Bruno,  id.  657. ) 
To  this  charge  there  was  neither  objection  nor  exception.  Ifr 
was  acquiesced  in  and  treated  as  correct  and  satisfactory.  No 
wrong  was  done  the  prisoner  unless  by  the  bare  fact  that  he 
was  tried  and  convicted  at  the  same  time  of  two  distinct  mis- 
demeanors, of  the  same  general  character,  and  originating  out 
of  the  same  transaction,  but  punished  for  only  one.  If  that 
was  error,  which  we  do  not  here  determine,  the  right  of  the 
court  to  do  so  was  not  challenged  by  any  objection  relating  to 
the  conduct  of  the  trial  in  that  respect.     The  sufficiency  of 
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the  indictment  as  a  pleading  was  alone  assailed,  and  that  having 
been  held  to  be  good,  and  we  think  correctly,  no  motion  or  re- 
quest of  any  kind  to  confine  the  trial  under  it  to  one  of  the 
offenses  charged  was  made,  and  no  exception  taken  to  the  man- 
ner in  which  the  jury  wore  directed  to  conclude  upon  their 
verdict. 

We  have  carefully  examined  the  other  alleged  errors  argued 
on  behalf  of  the  prisoner,  and  do  not  think  they  are  sufficient 
to  justify  the  reversal,  which  was  put  solely  upon  the  ground 
we  have  above  stated. 

The  order  of  the  General  Term  should  be  reversed,  and  the 
judgment  of  the  General  Sessions  affirmed. 

All  concur,  except  Miller,  J.,  who  does  not  vote. 

Judgment  accordingly.  • 


i%  4$    Maximilian  Fleischmann  et  al.,  Respondents,  v.  Emtl  Stern, 
90  no!  Appellant. 
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i?n  aiiOT  ^  or^er  °'  General  Term  denying  an  application  for  a  reargument  is  not 
reviewable  here.  Whether  more  than  one  argument  of  a  question  shall 
be  had  is  exclusively  for  the  court  in  which  it  is  pending  to  determine. 
In  an  action  on  a  promissory  note  for  $1,000,  payable  to  the  order  of  de- 
fendant, and  indorsed  by  him,  the  complaint,  after  setting  forth  tbe 
note,  alleged  that  it  was  indorsed  to  plaintiffs,  before  maturity,  by  de- 
fendant, in  payment  of  an  indebtedness  of  about  $1,000  for  goods  there- 
tofore purchased  by  him.  The  answer  did  not  deny  any  of  the  allega- 
tions of  the  complaint ;  it  alleged  that  the  note  was  made  for  defendant's 
.accommodation,  and  was  indorsed  to  plaintiffs  upon  a  usurious  agreement, 
whereby  they  were  to  give  him  for  the  note  $941.92,  and  a  credit  for  $85.83 
more,  thus  taking  $7.10  more  than  lawful  interest.  The  answer  demanded 
a  dismissal  of  the  complaint,  with  costs  and  disbursements.  Held,  that  the 
answer  did  not  put  the  averments  of  the  complaint  in  issue,  and  as,  by  the 
Code  of  Civil  Procedure  (§  522),  "  each  material  allegation  of  the  complaint 
not  controverted  by  the  answer  *  *  *  must,  for  the  purposes  of  the 
action,  be  taken  as  true,"  defendant  was  not  at  liberty  to  deny  the  exist- 
ence of  the  facts  constituting  the  cause  of  action  stated  in  the  complaint, 
or  to  prove  any  state  of  facts  inconsistent  therewith  ;  that  the  omission 
to  deny  was  equivalent  to  a  formal  admission  of  the  truth  of  the  aver- 
ments and  was  conclusive  as  such. 
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Pl&intinV  evidence  upon  the  trial  was  to  tbe  effect  that  they  received  the 
note,  agreeing  to  credit  it  to  the  defendant's  account  then  due,  deducting 
for  interest  at  the  rate  of  nine  per  cent,  which  was  done,  leaving  a  bal- 
ance to  defendant's  credit  of  $35.82,  but  that  when  defendant  opened 
the  negotiation  he  said  the  note  was  a  business  note,  received  from  the 
makers  in  exchange  for  other  paper,  upon  which  statements  plaintiffs 
relied.  Held,  that  the  effect  of  the  transaction  so  stated  was  an  exten- 
sion of  credit,  and  this  was  sufficient  as  between  the  parties  to  estop  de- 
fendant from  denying  the  truth  of  the  representation;  and  as,  if  true,  the 
note  could  lawfully  be  sold  on  the  agreed  terms,  a  refusal  of  the  trial 
court  to  submit  the  question,  as  to  the  making  of  the  representation,  to 
the  jury  was  error. 

Phamto  Ins.  Co.  v.  Church  (81  N.  Y.  218),  Lawrence  v.  Clark  (96  id.  128), 
distinguished. 

(Argued  June  80, 1882 ;  decided  October  10,1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  March  11,  1881, 
which  reversed  a  judgment  entered  upon  a  verdict  and  ordered 
a  new  triaL  Also  appeal  from  order  of  said  General  Term 
made  April  1,  1881,  denying  a  motion  for  reargument.  (Re- 
ported below,  24  Hun,  265.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

A.  R.  Dyetb  for  appellant.  The  discount  of  the  note  by  the 
plaintiffs  at  nine  per  cent  was  usurious,  whether  it  were  a  loan 
or  forbearance  of  money.  (Clark  v.  Sisson,  22  N.  T.  312 ; 
Laws  of  1837,  chap.  430,  §  5.)  Assuming  that  the  defendant  rep- 
resented the  note  to  have  been  given  for  value,  he  was  es- 
topped from  denying  it  to  the  extent  only  of  the  loss  sustained 
by  the  plaintiffs  through  their  reliance  upon  it.  (Payne  v. 
Bwrnham,  62  N.  T.  73.)  The  extension  of  time  of  payment 
of  the  defendant's  already  existing  indebtedness  by  discount  of 
the  note  in  question  is  not  a  sufficient  foundation  for  an  es- 
toppel in  pais  /  it  is  not  a  valuable  consideration  or  parting 
with  value  sufficient  for  that  purpose.  (Phomix  Ins.  Co.  v. 
Church,  81  N.  Y.  218,  221 ;  Lanjor&iice  v.  Clark,  36  id.  128 ; 
JPhilbrick  v.  DaUett,  12  Abb.  [N.  S.]  419, 424, 425 ;  Barnard 
v.  Campbell,  58  N.  Y.  76.)    Receiving  the  note  in  payment  of 
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the  indictment  as  a  pleading  was  alone  assailed,  and  that  having 
been  held  to  be  good,  and  we  think  correctly,  no  motion  or  re- 
quest of  any  kind  to  confine  the  trial  under  it  to  one  of  the 
offenses  charged  was  made,  and  no  exception  taken  to  the  man- 
ner in  which  the  jury  wore  directed  to  conclude  upon  their 
verdict. 

We  have  carefully  examined  the  other  alleged  errors  argued 
on  behalf  of  the  prisoner,  and  do  not  think  they  are  sufficient 
to  justify  the  reversal,  which  was  put  solely  upon  the  ground 
we  have  above  stated. 

The  order  of  the  General  Term  should  be  reversed,  and  the 
judgment  of  the  General  Sessions  affirmed. 

All  concur,  except  Miller,  J.,  who  does  not  vote. 

Judgment  accordingly.  • 


lie  US;    Maximilian  Fleisohmann  et  al.,  Respondents,  v.  Emil  Stehn, 
I    90  no'  Appellant. 
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i reviewable  here.    Whether  more  than  one  argument  of  a  question  shall 

be  had  is  exclusively  for  the  court  in  which  it  is  pending  to  determine. 
In  an  action  on  a  promissory  note  for  $1,000,  payable  to  the  order  of  de- 
fendant, and  indorsed  by  htm,  the  complaint,  after  setting  forth  the 
note,  alleged  that  it  was  indorsed  to  plaintiffs,  before  maturity,  by  de- 
fendant, in  payment  of  an  indebtedness  of  about  $1,000  for  goods  there- 
tofore purchased  by  him.  The  answer  did  not  deny  any  of  the  allega- 
tions of  the  complaint ;  it  alleged  that  the  note  was  made  for  defendant's 
.accommodation,  and  was  indorsed  to  plaintiffs  upon  a  usurious  agreement, 
whereby  they  were  to  give  him  for  the  note  $941.92,  and  a  credit  for  $85.83 
more,  thus  taking  $7.10  more  than  lawful  interest  The  answer  demanded 
a  dismissal  of  the  complaint,  with  costs  and  disbursements.  Held,  that  the 
answer  did  not  put  the  averments  of  the  complaint  in  issue,  and  as,  by  the 
Code  of  Civil  Procedure  (§  522),  "  each  material  allegation  of  the  complaint 
not  controverted  by  the  answer  #  *  *  must,  for  the  purposes  of  the 
action,  be  taken  as  true/'  defendant  was  not  at  liberty  to  deny  the  exist- 
ence of  the  facts  constituting  the  cause  of  action  stated  in  the  complaint, 
or  to  prove  any  state  of  facts  inconsistent  therewith  ;  that  the  omission 
to  deny  was  equivalent  to  a  formal  admission  of  the  truth  of  the  aver- 
ments and  was  conclusive  as  such. 
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Plaintiflfc'  evidence  upon  the  trial  was  to  the  effect  that  they  received  the 
note,  agreeing  to  credit  it  to  the  defendant's  account  then  due,  deducting 
for  interest  at  the  rate  of  nine  per  cent,  which  was  done,  leaving  a  bal- 
ance to  defendant's  credit  of  $35.82,  but  that  when  defendant  opened 
the  negotiation  he  said  the  note  was  a  business  note,  received  from  the 
makers  in  exchange  for  other  paper,  upon  which  statements  plaintiffs 
relied.  Held,  that  the  effect  of  the  transaction  so  stated  was  an  exten- 
sion of  credit,  and  this  was  sufficient  as  between  the  parties  to  estop  de- 
fendant from  denying  the  truth  of  the  representation;  and  as,  if  true,  the 
note  could  lawfully  be  sold  on  the  agreed  terms,  a  refusal  of  the  trial 
court  to  submit  the  question,  as  to  the  making  of  the  representation,  to 
the  jury  was  error. 

Phamimlns.  Go.  v.  Church  (81  N.  T.  218),  Lawencs  v.  Clark  (86  id.  128), 
distinguished. 

(Argued  June  80, 1882 ;  decided  October  10, 1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  March  11,  1881, 
which  reversed  a  judgment  entered  upon  a  verdict  and  ordered 
a  new  trial.  Also  appeal  from  order  of  said  General  Term 
made  April  1,  1881,  denying  a  motion  for  reargument.  (Re- 
ported below,  24  Hun,  265.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

A.  JR.  Dyett  for  appellant.  The  discount  of  the  note  by  the 
plaintiffs  at  nine  per  cent  was  usurious,  whether  it  were  a  loan 
or  forbearance  of  money.  (Clark  v.  Sisson,  22  N*.  T.  312 ; 
Laws  of  1837,  chap.  430,  §  5.)  Assuming  that  the  defendant  rep- 
resented the  note  to  have  been  given  for  value,  he  was  es- 
topped from  denying  it  to  the  extent  only  of  the  loss  sustained 
by  the  plaintiffs  through  their  reliance  upon  it.  (Payne  v. 
Burnham,  62  N.  Y.  73.)  The  extension  of  time  of  payment 
of  the  defendant's  already  existing  indebtedness  by  discount  of 
the  note  in  question  is  not  a  sufficient  foundation  for  an  es- 
toppel in  pais  ;  it  is  not  a  valuable  consideration  or  parting 
with  value  sufficient  for  that  purpose.  (jPhomix  Ins.  Co.  v. 
Church,  81  N.  Y.  218,  221 ;  Lawrence  v.  Clark,  36  id.  128 ; 
BhUbrich  v.  DaOett,  12  Abb.  [N.  S.]  419, 424, 425 ;  Barnard 
v.  Campbell,  58  N.  Y.  76.)    Receiving  the  note  in  payment  of 
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the  prior  debt  is  not  parting  with  value.  (Lawrence  v.  Clark, 
36  N.  Y.  128,  129 ;  CardweU  v.  Hicks,  37  Barb.  458 ;  ap- 
proved, 36  N.  Y.  130  ;  Phcenix  Ins.  Co.  v.  Church,  81  id. 
218-221  et  seq.)  The  plaintiffs,  if  they  took  the  note  believing 
it  to  be  a  valid  one,  lost  no  right  to  recover  on  the  original  in- 
debtedness. (Jogger  v.  Walker,  26  N.  Y.  521 ;  Phoenix  Ins. 
Co.  v.  Church,  81  id.  221 ;  Gernig  v.  SiUerley,  56  id.  314, 
217 ;  Patterson  v.  BirdsaU,  61  id.  294 ;  Oook  v.  Barnes,  86 
id.  520.)  *  Plaintiffs,  having  elected  to  sue  on  the  note,  are  bound 
by  this  election.  (Morris  v.  Rexford,  18  N".  Y.  552.)  The  en- 
tire scope  and  meaning  of  the  complaint  was  not  proved  by  a 
cause  of  action  against  Emil  Stern  for  goods  sold,  especially 
for  goods  sold  to  him  alone.  (Southwick  v.  First  Not.  Bank, 
etc.,  84  N.  Y.  420-427-8-9 ;  Miner  v.  Beekman,  50  id.  337, 
341 ;  Lamed  v.  Hudson,  57  id.  151,  153  et  seq.  /  Barnes  v. 
Quigley,  59  id.  265-7-8 ;  McMichad  v.  Kilmer,  76  id.  36, 40.) 
This  is  not  a  case  for  conforming  the  pleadings  to  the  facts 
proved.  ( Williams  v.  Birch,  6  Bosw.  674 ;  Volkening  v. 
Degraff,  81  N.  Y.  268,  272 ;  Code,  §  723 ;  Southwick  v.  First 
JTat.  Bank,  etc.,  84  K  Y.  420-427-8-9 ;  Chopin  v.  Bobson,  78 
id.  74 ;  Beedre  v.  Sayre,  70  id.  170 ;  Quirriby  v.  Clafivn,  13 
K  Y.  Weekly  Dig.  203,  204 ;  Storrs  v.  Flint,  46  N.  Y.  Sup. 
Ct.  519,  520.) 

C.  Bainibridge  Smith  for  respondents.  Plaintiffs  having 
discounted  the  note  in  payment  of  an  antecedent  debt 
they  were  bona  fide  holders  for  value.  (Seneca  Co.  B*k 
v.  Nease,  3  N.  Y.  443 ;  Grocers7  B)k  v.  Penfidd,  7  Hun, 
279 ;  affirmed,  69  N.  Y.  502 ;  Hwrgar  v.  Worral,  id.  370 ; 
Archer  v.  Shea,  14  Hun,  493 ;  Oates  v.  Nat.  B*k,  100  U. 
S.  [10  Otto]  230,  250.)  The  right  to  sue  the  defendant  for 
goods  sold  and  delivered  was  suspended  until  the  note  became 
due  and  payable.  (Battle  v.  Govt,  26  N.  Y.  404 ;  Place  v. 
McIUmaine,  38  id.  96 ;  Jogger  Iron  Go.  v.  Walker,  76  id.  521.) 
The  debt  owing  by  the  defendants  to  the  plaintiffs  was  due, 
and  by  taking  the  note  they  extended  the  payment  seventy* 
nine  days,  and  this  constituted  a  valuable  consideration.  (Casey 
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v.  White>  52  N.  Y.  138 ;  Earl  v.  Peck,  64  id.  596 ;  Hubbard 
v.  Gwrney,  id.  458 ;  Story  on  Prom.  Notes,  §  186 ;  Pratt  v. 
Coman9  37  N.  Y.  440,  443.)  As  before  plaintiffs  would  accept 
the- note  the  defendant  represented  to  them  that  it  was  business 
paper,  he  was,  therefore,  estopped  from  setting  up  that  the  note 
was  without  consideration  as  between  him  and  the  makers, 
and  also  from  interposing  the  defense  of  usury.  (Statement  of 
Facts,  2,  supra;  Ferguson  v.  Hamilton,  35  Barb.  427,  and 
cases  cited ;  Mason  v.  Antony,  3  Keyes,  609 ;  S.  C. ,  3  Abb. 
Ct.  of  App.  207;  B'k  of  Genesee  v.  Patchen  B'k,  13  N".  Y. 
316;  Bowe  v.^Shutt,  2  Den.  621,  622;  Holmes  v.  Williams, 
10  Paige,  326 ;  Cant.  B'k  v.  Nat.  B'k,  50  N.  Y.  575 ;  Bay- 
lis  v.  Coekroft,  Ct.  of  App.,  22  Alb.  L.  J.  56.)  An  estoppel  is 
available  against  the  indorser  as  well  as  the  maker  of  a  prom- 
issory note.  (Bk  of  Genesee  v.  Patchen  B'k,  13  N".  Y.  316 ; 
Mason  v.  Anthony,  3  Keyes,  609.)  When  a  usurious  security 
is  taken  for  a  valid  debt,  the  avoidance  of  the  security  or  its 
non-payment  revives  the  debt.  (Farm.  &  Mech's.  B'k  v. 
Josleyn,  37  N.  Y.  353 ;  Gerwig  v.  Sitterly,  56  id.  214 ;  Jog- 
ger Iron  Works  v.  Walker,  76  id.  521 ;  Patterson  v.  BirdsaU, 
64  id.  294 ;  Cook  v.  Barnes,  36  id.  520 ;  Winsted  v.  Webb,  39 
id.  325;  Hill  v.  Beebe,  13  id.  556;  Conlan  v.  Wood,  6 
Weekly  Dig.  379 ;  Bice  v.  Welling,  5  Wend.  595,  597.)  The 
taking  of  the  note  did  not  merge  or  extinguish  the  existing  in- 
debtedness. (Jagger  Iron  Co.  v.  Walker,  76  N.  Y.  521; 
Whitaker  v.  Whitaker,  4  Hun,  810 ;  Van  Etten  v.  Troudden, 
67  Barb.  342 ;  First  Nat.  B'k  v.  Morgan,  6  Hun,  346 ;  S.  C, 
73  N.  Y.  693.) 

Dakfokth,  J.  There  are  two  appeals  in  this  case :  one 
from  an  order  of  the  General  Term,  reversing  the  judgment 
herein  and  granting  a  new  trial,  the  other  from  an  order  of 
that  court  denying  the  defendant's  application  for  a  reargument. 
Over  the  latter  we  have  no  jurisdiction.  Whether  more  than 
one  argument  of  a  question  shall  be  had,  is  exclusively  for  the 
oonrt  in  which  it  is  pending  to  determine. 

In  the  first  order  we  find  no  error.  The  plaintiffs  are  raer- 
Sickels  — Vol.  XLV.    15 
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chants.  They  brought  this  action  upon  a  promissory  note  of 
$1,000,  bearing  date  October  13,  1877,  made  by  Z.  Stern  &  Co., 
payable  three  months  after  date,  to  the  order  of  the  defendant, 
and  indorsed  to  the  plaintiffs,  in  payment  of  an  indebted- 
ness to  them,  of  about  $1,000,  for  goods  theretofore  pmy 
chased  by  him.  These  facts  are  stated  in  the  complaint. 
The  defendant  denied  none  of  them,  but  pleaded  that  the  note 
was  made  for  his  accommodation,  and  indorsed  to  the 
plaintiffs  upon  a  usurious  agreement,  whereby  they  were  to 
give  him  $941.92  for  the  note,  and  a  credit  on  their  books  for 
$35.83  more,  thus  taking  to  themselves  $22.25,  the  difference 
between  the  face  of  the  note  and  these  sums,  being  $7.10,  in 
addition  to  legal  interest  while  the  note  should  be  running  to 
maturity,  and  demanded  as  an  affirmative  judgment  that 
the  complaint  be  dismissed  and  that  "  he  recover  his  costs  and 
disbursements  and  an  allowance  of  five  per  cent  on  the  plaint- 
iffs' claim." 

It  is  obvious  that  this  demand  by  one,  who,  if  the  contract 
was  illegal,  was  himself  a  party  to  it,  has  nothing  to  commend 
it  to  the  court,  and  there  was  no  reason  why  it  should  not 
have  been  denied  under  the  provision  of  the  Code  that  "  each 
material  allegation  of  the  complaint  not  controverted  by  the 
answer  must,  for  the  purposes  of  the  action,  be  taken  as  true." 
(§  522.)  Here  the  complaint  stated  a  clear  cause  of  action,  and 
under  the  pleadings  the  plaintiffs  were  not  required  to  prove 
any  thing,  nor  was  the  defendant  at  liberty  either  to  deny  the 
existence  of  the  facts  constituting  the  cause  of  action,  or  to 
prove  any  state  of  facts  inconsistent  with  such  admission. 
(Tdl  v.  Beyer,  38  N.  T.  161.)  It  is  true  that  the  agreement  set 
up  in  the  answer  as  the  one  by  which  the  plaintiffs  acquired 
the  note  is  different  from  the  one  stated  for  that  purpose  in 
the  complaint,  but  that  is  not  enough  to  put  the  latter  in  issue 
(  West  v.  American,  Exchange  Bank,  44  Barb.  175  ;  Marston 
v.  Swelt,  66  N.  Y.  206,  210 ;  23  Am.  Kep.  43),  and  so  it  was 
thought  at  the  trial.  The  defendant  took  the  burden  upon 
himself,  and  if  we  now  assume  with  the  appellant's  counsel  that 
the  evidence  given  established  the  agreement  stated  by  the 
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answer,  it  could  not  help  defendant,  nor  enable  him  to  avoid 
the  effect  of  an  omission  to  controvert  by  answer  the  plaintiff's 
allegations.  The  Code  (§  522,  supra)  gives  to  such  omission  the 
force  of  a  formal  admission  and  makes  it  conclusive  as  such 
upon  the  parties  and  upon  the  court.  (Paige  v.  Willet,  38 
N.  T.  28  ;  Tell  v.  Beyer,  supra.)  But  in  the  next  place,  while 
it  appeared  ffom  the  evidence  of  one  of  the  plaintiffs  upon 
his  examination  in  behalf  of  the  defendant,  that  at  the  time  the 
plaintiffs  received  the  note,  they  agreed  to  credit  it  to  the  de- 
fendant's account  then  due  for  goods  sold,  deducting  for  in- 
terest at  the  rate  of  nine  per  cent,  and  that  this  was  done,  leav- 
ing a  balance  to  the  defendant's  credit  of  $35.83,  it  was  also 
shown  that  when  the  defendant  applied  to  the  plaintiffs  to  take 
the  note,  he  said  it  was  a  business  note  received  from  Z.  Stern 
in  exchange  for  other  paper.  If  this  was  so,  the  defendant 
could  not  be  permitted  to  assert  the  contrary.  His  claim  that 
the  contract  of  indorsement  between  himself  and  the  plaintiffs 
was  illegal  has  no  force,  when  it  appears  that  the  plaintiffs 
acted  upon  his  persuasion  and  to  his  advantage,  in  the  belief 
caused  by  him  that  the  note  was  the  subject  of  lawful  sale,  and 
valid  in  his  hands.  (Roe  v.  Jerome,  18  Conn.  138 ;  Payne  v. 
Burnham,  62  N.  Y.  69 ;  Mason  v.  Anthony,  3  Abb.  Ct.  of 
App.  Dec.  207.) 

The  account  was  enforceable  by  action  at  the  time  of  the 
transfer  of  the  note,  and  its  effect  was  to  suspend  that  right 
until  maturity,  for  until  that  time  the  creditor  could  neither 
legally  commence  nor  sustain  a  suit  for  the  original  indebted- 
ness. (Putnam  v.  Lewis,  8  Johns.  389  ;  Fellows  v.  Prentiss, 
3  Denio,  512.)  The  transaction  then  in  effect  was  an  extension 
of  credit,  and  this  was  sufficient,  as  between  the  parties,  to  pre- 
vent the  defendant  from  denying  the  truth  of  the  representa- 
tion, upon  faith  in  which  the  forbearance  of  the  creditor,  or  ex- 
tension of  credit,  had  been  obtained.  (Boyd  v.  Cummings,  17 
N.  T.  101 ;  Continental  Bank  v.  National  Bank,  50  id.  575.) 
The  plaintiffs'  title  then  is  as  good  by  estoppel  as  it  would  have 
been  if  every  thing  asserted  by  the  defendant  in  regard  to  the 
note  had  been  true.     The  cases  (Phoenix  Ins.  Co.  v.  Church, 
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81  N.  T.  218;  37  Am.  Eep.  494;  Lawrmoe  v.  Clark,  36 
N.  Y.  128)  cited  by  the  learned  counsel  for  the  appellant  in 
support  of  an  opposite  view,  relate  to  the  effect  of  such  a  trans- 
action upon  the  prior  equities  of  third  persons,  and  have  no 
application  to  a  controversy  between  the  parties  to  the  trans* 
action.  To  hold  otherwise  would  give  the  defendant  an  ad- 
vantage from  his  own  fraud,  and  to  prevent  this  is  the  very 
object  and  foundation  of  an  estoppel  in  pais.  (Dezell  v. 
Oddl,  3  Hill,  215 ;  Pickard  v.  Sears,  6  Ad.   &  Ell.  469.) 

We  think,  therefore,  the  plaintiffs  were  entitled  to  have  the 
jury  inquire  whether  the  representation  was  in  fact  made,  and 
as  the  trial  court  refused  their  request  in  that  respect,  the 
General  Term  were  right  in  granting  a  new  trial.  As  the  de- 
fendant by  his  stipulation  has  made  another  trial  impossible,  it  is 
unnecessary  to  consider  the  other  questions  raised. 

The  appeal  from  the  order  denying  a  reargument  should  be  dis- 
missed, with  costs,  and  the  order  reversing  the  judgment  and 
granting  a  new  trial  should  be  affirmed,  and  judgment  absolute 
in  accordance  with  the  stipulation  be  rendered  for  the  plaintiffs, 
with  costs. 

All  concur,  except  Miller,  J.,  absent. 

Judgment  accordingly. 
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\m  816     The  National  Mechanics'  Banking  Association,  Appellant, 
*|9  XJ?  v.  Joseph  C.  Conxling  et  al.,  Respondents. 


The  liability  of  a  surety  is  always  strictimmi  juris,  and  may  not  be  ex- 
tended by  construction  beyond  his  specific  engagement. 

On  the  appointment  by  plaintiff  of  defendant  C.  as  itB  book-keeper,  he  exe- 
cuted to  it  a  bond  with  sureties,  which  after  reciting  such  appointment 
and  the  acceptance  thereof  by  G,  was  conditioned  that  he  should  faith- 
fully perform  the  duties  and  trusts  imposed  upon  him  as  such  book- 
keeper, and  "  the  duties  of  any  other  office,  trust,  or  employment  relat- 
ing to  the  business  of  said  association  which  may  be  assigned  to  him,  or 
which  he  shall  undertake  to  perform."  After  service  for  several  years  as 
book-keeper,  C.  was  appointed  plaintiff's  receiving  teller,  and  while 
acting  in  that  capacity  embezzled  $2,700  of   the  funds  of  the  bank. 
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In  an  action  on  the  bond  held  that  the  sureties  were  not  liable;  that  the 
recital  controlled  the  condition,  and  the  sureties  undertook  only  for  the 
fidelity  of  their  principal  while  he  was  book-keeper,  both  in  the  perform- 
ance of  the  duties  of  that  office,  and  of  any  other  office,  trust,  or  employ- 
ment temporarily  imposed  upon  or  assumed  by  him  during  that  time 
relating  to  plaintiff's  business. 

{Argued  June  90,  1882 ;  decided  October  10,  1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  May  10,  1881, 
which  reversed  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
verdict-    (Reported  below,  24  Hun,  496.) 

This  action  was  upon  a  bond  executed  by  the  defendants, 
the  material  portion  of  which  is  set  forth  in  the  opinion, 
wherein  also  are  stated  the  material  facts. 

Eugene  H.  Pomeroy  for  appellant.  A  contract  for  surety- 
ship is  governed  by  the  same  rule  of  construction  as  other  con- 
tracts. {Christ  v.  Bwrlingame,  62  Barb.  351 ;  Hernandez  v. 
StittweU,  7  Daly,  <$62;  Rochester  CUy  Bank  v.  Elwood, 
21  N.  T.  90.)  The  agreement  is  not  to  be  construed  most 
favorably  for  the  guarantor,  nor  most  strongly  against  him. 
{Christ  v.  Burlmgame,  supra;  Hernandez  v.  /StillweU, 
supra;  Hatty.  Band,  8  Conn.  560.)  In  construing  aeon- 
tract  meaning  should  be  given  to  all  parts  of  it.  (2  Pars,  on 
Cont.  15 ;  Bichards  v.  Warring,  39  Barb.  42.)  It  cannot  be 
contended  that  a  change  of  contract,  alteration  of  employment, 
position  and  duties  cannot  be  provided  for.  (  Water  Commission- 
ers of  Detroit  v.  Burr,  2  Sweeney,  25.)  The  bond  was  to  cover 
all  successive  promotions  of  Conkling,  and  to  secure  the  bank 
during  his  entire  employment  by  it  in  whatever  office, 
trust  or  employment  to  which  he  might  be  assigned.  {Boches- 
ter  City  Bank  v.  Elwood,  21  N.  T.  .90.)  The  words  "  other 
office,  trust  or  employment,"  do  not  refer  to  occasional "  employ- 
ments of  Conkling  while  book-keeper  in  such "  other  office, 
trust  or  employment.  (Broom's  Leg.  Max.  000 ;  Christ  v. 
Burlingame,  supra;    Avburn  City  Bank  v.  Leonard,  40 


118        Nat.  Mbch.  B'k'g  Asso'n  v.  Conklikg  et  al.      [Oct., 


Statement  of  case. 


Barb.  119.)  Evidence  dehors  the  instrument  for  the  purpose 
of  explaining  it  according  to  the  surmised  or  alleged  intention 
of  the  parties  to  it  is  utterly  inadmissible.  {Collender  v. 
Dinsmore,  55  N.  T.  208 ;  Bradley  v.  Wheeler,  44  id.  495 ; 
Wheeler  v.  JVewbould;  16  id.  392 ;  Walls  v.  Bailey,  49  id. 
464 ;  AveriU  v.  Taylor,  8  id.  44.)  Nor  was  the  testimony  admis- 
sible to  explain  the  intention  of  the  parties.  {Pohalaski  v. 
Mutual  Life  Ins.  Co.,  45  How.  Pr.  507 ;  Long  v.  i\T.  Y.  C.  R. 
R.  Co.,  50  N.  T.  76 ;  Belger  v.  Dinsmore,  51  id.  166  ;  Morton 
v.  Coons,  2  Seld.  23 ;  Barry  v.  Ramson,  2  Kern.  462.) 

John  H.  Bergen  for  respondents.  The  condition  of  the  bond 
must  be  held  to  relate  to  the  principal's  duties  while  holding  the 
office  or  appointment  of  book-beeper.  {The  Da/vis  Sewing  Ma- 
chine Co.  v.  Lawrence,  3  T.  &  0.  386.)  Surety  obligations  are  to 
be  construed  strictissimi  juris,  and  cannot  be  extended  by  con- 
struction. The  courts  allow  every  favorable  rule  of  interpreta- 
tion for  the  protection  of  sureties.  {Tradesmen's  B*Tc  v.  Wood- 
ward, Anthon's  N.  P.  300 ;  McClusky  v.  Cromwell,  11  N. 
Y.  593;  Walsh  v.  Bailee,  10  Johns.  181;  Ward  v.Stahlet 
al,  81  N.  Y.  406 ;  Miller  v.  Stewart,  9  Wheat.  681 ;  Lord 
Arlington  v.  Merrick,  2  Saund.  412 ;  Pearsall  v.  Summersett, 
4  Taunt.  593.)  The  words  of  the  condition  must  be  construed 
with  reference  to  the  appointment  mentioned  in  the  recital. 
{Lord  Arlington  v.  Merrick,  2  Saund.  414 ;  Corp.  of  London 
Assn.,  etc.,  v.  Bold,  6  Ad.  &  Ell.  [N.  S.]  514 ;  Bennehan  v. 
Webb,  6  Ired.  57 ;  Liverpool  Water-works  v.  Atkinson,  6 
East,  510 ;  Pearsall  v.  Summersett,  4  Taunt.  593 ;  Barker  v. 
Packer,  1  Term  E.  295 ;  Hassatt  v.  Long,  2  M.  &  S.  363  ; 
Warden  of  St  Saviour's  v.  Bostock,  5  B.  &  P.  175 ;  Bige- 
low  v.  Bridge,  8  Mass.  275 ;  1  Theob.  on  Sureties  [66  Law 
Lib.],  43 ;  Peppin  v.  Cooper,  2  B.  &  A.  431 ;  U.  S.  v.  Kirk- 
patrick,  9  Wheat.  720 ;  Miller  v.  Stewart,  9  id.  689 ;  Hurlston 
on  Bonds,  33,  111;  DeOolyar  on  Guaranties,  213,  254; 
Tradesmen's  B)k  v.  Woodward  et  al.,  Anthon's  N.  P.  300 ; 
Ludlow  et  al.,  v.  Simond,  2  Caine's  Cas.  1 ;  Pitman  on 
Prin.   and*Sur.    [24  Law  Lib.   37]   43;    2   Pars,   on   Conk 
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[6th  ed.],  §  17;  Baylor  v.  Bamersham,  4  Maule.  & 
Selw.  423;  Bdair  v.  JEUworth,  3  Camp.  53.)  Reappointment 
on  different  terms  is  a  revocation  of  the  first  appointment. 
(DeColyar  on  Guaranties,  254;  Brant  on  Suretyship,  199; 
Morse  on  Banks  and  Banking,  220,  221 ;  Anderson  v.  Thorn- 
ton, 3  Q.  B.  271.)  When  the  office  or  duty  is  altered  by  the 
addition  of  new  duties,  the  surety  is  discharged.  (DeColyar 
on  Guaranties,  274;  U.  &  v.  Bilyas,  3  Wash.  C.  C.  70; 
Havel  v.  TiUotson,  1  Paine's  C.  C.  305  ;  Postmaster-General 
v.  Beeder,  4  Wash.  C.  C.  678 ;  Miller  v.  Stewart,  9  Wheat. 
680;  Boston  Eat  Man.  Co.  v.  Messinger,  19  Mass.  223; 
Hyhus  v.  Gibbs,  38  Eng.  L.  &  Eq.  57.)  The  liability  of  the 
surety  is  destroyed  by  an  alteration  in  the  mode  of  payment  as 
well  as  by  an  alteration  in  the  duties  of  the  office.  (DeColyar 
on  Guaranties,  276 ;  London  <&  North-western  Hallway  Go.  v. 
Whinray,  10  Exch.  77 ;  Ludlow  v.  Simond,  2  Caine's  Cas.  1 ; 
Lanuse  v.  Barker,  10  Johns.  312 ;  Myers  v.  Ekge,  7  Term  R. 
254 ;  U.  S.  v.  Booker,  21  Wall.  657 ;  Grant's  Law  of  Banking, 
241,  284 ;  JPenoyer  v.  Watson,  10  Johns.  99.) 

« 
Earl,  J.     In  September,  1863,  the  plaintiff  employed  the 

defendant  Joseph  C.  Conkling  as  a  book-keeper  in  its  bank,  at 
a  salary  of  $400.  At  the  time  of  his  employment,  and  to  se- 
cure his  fidelity,  a  bond  in  the  penalty  of  $10,000  was  executed 

to  the  plaintiff,  which  contained  the  following  recitals  and  con- 
ditions :  ■ 

u  Whereas,  the  above-named,  the  Mechanics'  Banking  Asso- 
ciation, have  appointed  the  above-named  Joseph  C.  Conkling 
to  the  office  of  a  book-keeper  of  the  said  association,  and  the 
said  Joseph  C.  Conkling  hath  accepted  the  same  and  consented 
to  perform  the  duties  thereof,  now  the  condition  of  this  obli- 
gation is  such  that  if  the  above-named  Joseph  C.  Conkling 
shall  faithfully  fulfill  and  discharge  the  duties  committed  to  and 
the  trusts  reposed  in  him  as  such  book-keeper  and  shall  also 
faithfully  fulfill  and  discharge  the  duties  of  any  other  office, 
trust  or  employment  relating  to  the  business  of  the  said  asso- 
ciation which  may  be  assigned  to  him,  or  which  he  shall  under- 
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take  to  perform,  and  shall  also,  without  neglect  or  delay,  inform 
the  president  and  cashier  of  the  said  association  of  any  em- 
bezzlement of  the  money,  property  or  goods  belonging  to,  and 
of  any  fraud  whatever  committed  upon,  the  said  association,  of 
any  false  entry,  error,  mistake  or  difference  of  accounts  in  the 
books  thereof  which  he  may  discover,  or  which  shall  come  to 
his  knowledge  as  such  book-keeper  as  aforesaid,  or  whilst  en- 
gaged in  any  other  office,  duty  or  employment  relative  to  the 
business  thereof,  and  which  he  may  discover,  or  which  shall 
come  to  his  knowledge,  in  any  matter  or  thing  whatever  ap- 
pertaining thereto ;  and  shall  also  faithfully  keep  all  the  se- 
crets of  the  said  association ;  then  the  above  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue." 

The  salary  of  Joseph  as  book-keepef  was  subsequently  in- 
creased and  he  continued  to  be  book-keeper  until  1870.  In 
that  year  he  was  appointed  the  receiving  teller  of  the  bank  at 
an  increased  salary,  and  he  continued  to  be  and  to  act  as  such 
teller  until  October  10,  1879,  when  he  resigned.  After  his 
resignation  it  was  discovered  that  while  acting  as  teller  he  had 
embezzled  $2,700  of  the  funds  of  the  bank.  This  action  was 
brought  against  all  the  obligors  upon  the  bond  to  recover  the 
amount  thus  embezzled.  The  respondents  are  the  sureties 
upon  the  bond  and  they  alone  defended. 

There  was  no  breach  of  the  condition  of  the  bond  while 
Joseph  held  the  employment  of  book-keeper,  and  the  question 
to  be  determined  is  whether  according  to  the  conditions  of  the 
bond,  the  sureties  are  liable  for  the  embezzlement  committed 
by  their  principal  while  acting  as  teller.  We  have  come  to 
the  conclusion,  not  without  some  hesitation  and  doubt,  that 
they  are  not. 

The  recital  in  the  condition  of  the  bond  shows  that  Joseph 
had  been  appointed  to  the  office  of  book-keeper ;  that  he  had 
accepted  that  office  and  consented  to  perform  the  duties 
thereof.  That  was  the  office  brought  to  the  attention  of  the 
sureties  and  which  they  had  in  mind  when  they  executed  the 
bond.  The  recital  in  such  bonds,  undertaking  to  express  the 
precise  intent  of  the  parties,  controls  the  condition  or  obliga- 
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tion  which  follows,  and  does  not  allow  it  any*  operation  more 
extensive  than  the  recital  which  is  its  key,  and  so  it  has  been 
held  in  many  cases.  In  London  Assurance  Co.  v.  Bold  (6 
Ad.  &  El.  [N.  S.]  514),Wightman,  J.,  said:  "In  truth  the  recital  m 
is  the  proper  key  to  the  meaning,  of  the  condition."  In  Has- 
sell  v.  Long  (2  M.  &  S.  363),  Ellenborough,  Ch.  J.,  said  that 
the  words  of  the  recital  of  a  bond  afforded  the  best  ground  for 
gathering  the  meaning  of  the  parties.  In  JPearsall  v.  Sum- 
mersett  (4  Tannt.  593),  it  was  held,  as  expressed  in  the  head- 
note,  that  "  the  extent  of  the  condition  of  an  indemnity  bond 
may  be  restrained  by  the  recitals,  though  the  words  of  the  con- 
dition import  a  larger  liability  than  the  recitals  contemplate. " 
(See,  also,  Peppin  v.  Cooper,  2  B.  &  A.  431 ;  Barker  v.  Par- 
ker y  1  T.  E.  287 ;  Liverpool  Water-works  Co.  v.  Atkinson, 
6  East,  507 ;  The  Tradesmen's  Bank  v.  Woodward,  Anthon's 
N:P.    [2ded.]300.) 

Here  the  sureties  undertook  for  the  fidelity  of  their  prin- 
cipal only  while  he  was  book-keeper ;  but  if  while  book-keeper 
the  duties  of  any  other  office,  trust  or  employment  relating  to 
the  business  of  the  bank  were  assigned  to  him,  their  obligation 
was  also  to  extend  to  the  discharge  of  those  duties.  "While 
book-keeper  he  might  temporarily  act  as  teller  or  discharge  the 
duties  of  any  other  officer  during  his  temporary  illness  or  ab- 
sence, or  he  might  discharge  any  other  special  duty  assigned  to 
him,  and  while  he  was  thus  engaged  the  bank  was  to  have  the 
protection  of  the  bond.  There  are  no  words  binding  the  sure- 
ties in  case  of  the  appointment  of  their  principal  to  any  other 
office.  They  might  have  been  willing  to  be  bound  for  him 
while  he  was  book-keeper  or  temporarily  assigned  to  the  dis- 
charge of  other  duties,  but  yet  not  willing  to  be  bound  if  he 
should  be  appointed  teller  or  cashier,  and  as  such  placed  in  the 
possession  or  control  of  all  the  funds  of  the  bank.  This  is  a 
case  where  the  general  words  subsequently  used  must  be  con- 
trolled and  limited  by  the  recital.  A  surety  is  never  to  be  im- 
plicated beyond  his  specific  engagement,  and  his  liability  is  al- 
ways strictissimi  juris  and  must  not  be  extended  by  construc- 
tion. His  contract  must  be  construed  by  the  same  rules  which 
Sickels— Vol.  XLV.        16 
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are  used  in  the  construction  of  other  contracts.  The  extent  of 
his  obligation  must  be  determined  from  the  language  used,  read 
in  the  light  of  the  circumstances  surrounding  the  transaction. 
But  when  the  intention  of  the  parties  has  thus  been  ascertained, 
then  the  courts  carefully  guard  the  rights  of  the  surety  and 
protect  him  against  a  liability  not  strictly  within  the  precise 
terms  of  his  contract.  (Ludlow  v.  Simond,  2  Caines'  Cases,  1 ; 
Crist  v.  Burlingame,  62  Barb.  351;  McCluskeyv.  Cromwell, 
11  N.  T.  593 ;  Gates  v.  McKee,  13  id.  232 ;  Rochester  City 
Bank  v.  Itiwood,  21  id.  88 ;  Pylus  v.  GM,  38  Eng.  L.  & 
Eq.  57.) 

The  order  should  be  affirmed  and  judgment  absolute  entered 
against  the  plaintiff,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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Rufus.  Story,  Appellant,  v.  The  New  York  Elevated  Rail- 
road Company,  Respondent. 

The  rale,  tbat  where  lands  in  a  city  or  village  are  laid  oat  by  the  owner 
into  lots  and  streets,  and  a  map  is  made  thereof,  and  where,  in  the  de- 
scription in  a  conveyance  of  one  or  more  of  such  lots,  which  are  desig- 
nated upon  the  map  as  abutting  upon  a  street,  the  map  is  referred  to,  the 
grantee  acquires,  as  against  the  grantor,  a  right  of  way  over  the  strip 
of  land  referred  to  as  a  street,  and  that  the  grantor  cannot  thereafter 
appropriate  such  land  to  any  use  inconsistent  with  its  use  as  a  public 
street,  applies  to  a  municipal  corporation  when  it  deals  with  lands  as 
owner. 

The  city  of  New  York  having  power  to  lay  out  and  open  streets,  and  to  ac- 
quire lands  for  that  purpose,  has  power  to  dedicate  its  own  lands  to  such 
a  use,  and  to  bind  itself  by  covenant  with  its  grantees  of  abutting  lands, 
that  lands  so  dedicated  shall  be  forever  kept  as  a  public  street. 

The  said  city  prior  to  1778  caused  certain  lands  under  water  of  the  East 
river,  owned  by  it,  to  be  surveyed  and  laid  out  into  streets  and  lots,  and 
designated  upon  a  map  thereof.  In  that  year  it  conveyed  by  separate 
grants  two  of  said  lots  adjoining  each  other,  which,  as  so  surveyed  and 
mapped,  were  crossed  by  one  of  said  streets  designated  on  the  map  as 
W.  street  (now  F.  street).  Each  grant  described  the  lot  by  the  metes  and 
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bounds  shown  upon  the  map,  and  stated  it  to  be  of  a  specified  width  on 
the  north  side  and  of  another  specified  width  on  the  south  side  of  said 
street.  Each  deed  contained  a  covenant  on  the  part  of  the  grantee  to 
"  build  and  erect"  said  street  and  other  streets,  portions  of  which  were 
included  in  the  boundaries  of  the  grant,  which  the  deed  declared  "shall 
forever  thereafter  continue  and  be  for  the  free  and  common  passage,  and 
as  public  streets  and  ways  for  the  inhabitants  and  all  others  *  *  * 
in  like  manner  as  the  other  streets  of  the  same  city  now  are  or  lawfully 
ought  to  be."  The  grantees  made  and  constructed  the  streets  mentioned 
in  the  grants.  Meld,  that,  conceding  the  city  retained  the  fee  of  W. 
street,  it  dedicated  it  to  the  use  specified,  and  covenanted  that  it  should 
forever  be  kept  open  as  a  street  for  the  benefit  of  the  abutting  prop- 
erty ;  that  the  right  thus  secured  constituted  an  easement  which  became 
at  once  appurtenant  to  the  land  conveyed  and  formed  "  an  integral  part 
of  the  estate"  in  it,  and  constituted  property  within  the  meaning  of  ] 
the  provision  of  the  State  Constitution  (Art.  1,  §  6),  which  prohibits 
the  taking  of  private  property  without  just  compensation. 

Plaintiff  claimed  portions  of  said  lots  through  various  mesne  conveyances 
which  described  the  land  conveyed  as  "  bounded  northerly  in  front  *'  on 
F.  (formerly  W.)  street.  Upon  the  land  conveyed  was  a  warehouse  occu- 
pying the  whole  front  on  said  street.  In  an  action  to  restrain  defendant 
from  constructing  an  elevated  railroad  upon  said  street  it  appeared  that, 
with  the  consent  of  the  municipal  corporation,  it  proposed  to  construct 
such  road  about  fifteen  feet  above  the  surface  of  the  street,  supported 
upon  columns  placed  along  and  partly  inside  of  the  outer  edge  of  the 
sidewalks  and  extending  across  the  whole  traveled  track  of  the  street. 
-The  trial  court  found  that  this  construction  and  the  passing  trains  would, 
"to  some  extent,  obscure  the  light1'  *  *  *  *  *  and  impair  the 
general  usefulness  of  the  plaintiff's  premises  also, "  that  the  line  of 
columns  abridges  the  sidewalk  and  interferes  with  the  street  as  a 
thoroughfare,"  and  the  road  would  incidentally  damage  plaintiff's  prem- 

t  ises  and  depreciate  its  value.  pHeld,  (Miller,  Earl  and  Finch,  J  J.,  dis- 
senting), that  the  proposed  structure  was  incompatible  with  and" destruc- 
tive of  the  use  of  the  street  as  such,  and  unless  plaintiff's  property  rights, 
so  far  as  interfered  with,  were  properly  acquired  and  compensa- 
tion made  therefor, would  violate  not  only  said  constitutional  provision,  but 
also  the  statutes  by  which  defendant  is  bound  (Chap.  606,  Laws  of  1875 ; 
chap.  140,  Laws  of  1850 ;  chap.  697,  Laws  of  1866  ;  chap.  489,  I*ws  of 
1867),  and  that  the  action  was  maintainable. 

People  v.  Kerr  (27  N.  T.188),  KeUingcr  v.  F.  S.  &  B.  Co.  (50  id.  206),  T. 
Co.  v.  Chicago  (99  U.  S.  635),  Lansing  v.  8mUh{±  Wend.  21),  Gould  v.  H. 
B.  B.  B.  Cto.(6  N.  Y.  522),  distinguished.  • 

It  seems  that  by  the  grants  from  the  city,  the  fee  of  said  street  was  conveyed, 
the  city  reserving  simply  an  easement,  t.  e.t  the  right  of  public  use  as  a 
street ;  also  (Miller,  Earl  and  Finch,  JJ.,  dissenting),  that  plaintiff's 
deed  conveyed  to  him  the  fee  of  one-half  the  street  opposite  his  premises. 
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It  seems  also,  that  where  the  fee  of  land  has  been  taken  by  the  city  in 
trust  to  be  kept  open  and  used  as  a  public  street,  as  authorised  by 
the  act  of  1818  (2  R.  L.  49,  §  177),  no  structure  can  be  authorized  upon 
it  which  is  inconsistent  with  the  continued  use  thereof  as  a  public  open 
street. 

The  authorities  upon  the  subjects  of  easements  appurtenants  to  and  of 
covenants  running  with  lands,  also  as  to  legislative  and  municipal  control 
over  streets  collated  and  discussed. 

(Argued  June  7,  1882  ;  decided  October  17, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  November  10,  1879,  which 
affirmed  a  judgment  in  favor  of  defendant,  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  restrain  defendant  from  con- 
structing its  road  in  that  portion  of  Front  street,  in  the  city  of 
New  York,  opposite  plaintiffs  premises. 

Plaintiff  is  the  owner  of  premises  known  as  Nos.  7  and  9 
Front  street,  in  said  city.  His  deed  described  the  premises 
conveyed  as  follows : 

"  All  that  certain  lot  of  land  situate,  lying  and  being  in  the 
first  ward  of  the  city  of  New  York  aforesaid,  on  the  south- 
easterly corner  of  Moore  and  Front  streets,  bounded  northerly 
in  front  by  Front  street  aforesaid,  easterly  by  ground  conveyed 
by  John  S.  Conger  and  Sarah,  his  wife,  to  Elias  H.  Herrick, 
by  deed  bearing  date  the  first  day  of  May,  1839,  southerly  by 
ground  now  or  late  of  the  said  Elias  H.  Herrick,  and  westerly 
by  Moore  street  aforesaid ;  containing  in  breadth  on  Front 
street  thirty  feet  ten  inches,  and  in  the  rear  thirty-eight  feet 
ten  inches,  and  in  length  on  each  side  eighty  feet,  be  the  same 
more  or  less." 

Prior  to  the  year  1773  the  said  premises  formed  part  of  two 
lots  usually  described  as  water  lots,  which  belonged  to  the  cor- 
poration of  the  city  of  New  York,  and  which  were  part  of  a 
tract  of  land  under  water  in  the  East  river,  which  the  city  had 
caused  to  be  surveyed  and  laid  out  into   lots  and   streets 
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and  designated  on  a  map.  The  said  water-lots  were  granted  and 
conveyed  by  the  city  by  two  grants.  One  made  to  Isaac  De 
Peyster,  dated  December  2,  1773,  the  other  Thomas  Ellison, 
Jr.,  dated  December  26,  1778.  The  descriptions  in  said  grants 
are  in  similar  terms ;  that  in  the  De  Peyster  deed  is  as  follows : 

"  All  that  certain  ground  and  water  lot,  situate,  lying  and  being 
in  the  south  ward  of  the  city  of  New  York,  opposite  to  a 
certain  dwelling-house  fronting  the  street  commonly  called  the 
Dock  street  wharf,  belonging  to  him,  the  said  Isaac  De  Peyster ; 
the  said  street  commonly  called  Dock  street  wharf,  lying  be- 
tween the  said  dwelling-house  and  water  lot  hereby  to  be 
granted,  which  said  water  lot  hereby  to  be  granted  is  to  extend 
southerly  the  whole  breadth  thereof,  so  far  into  the  East  river 
or  harbor  of  the  said  city  as  the  new  pier  on  the  east  side 
thereof,  belonging  to  William  Milliner,  does  extend,  and  is  in 
breadth  upon  said  Dock  street  thirty-two  feet  two  inches ;  also 
in  breadth  upon  the  north  side  of  Water  street  twenty-eight 
feet  two  inches,  likewise  in  breadth  upon  the  south  side  of 
said  Water  street  twenty-six  feet  eleven  inches,  and  likewise 
in  breadth  upon  the  East  river  or  harbor  of  the  said  city, 
twenty-one  feet  two  inches,  being  bounded  northerly  by  the 
said  Dock  street  (which  is  to  be  enlarged  and  made  of  the 
breadth  of  forty  feet)  easterly  by  the  water  lot  granted  to 
Thomas  Hunt  and  Elizabeth  Hunt,  southerly  by  the  said  East 
river  or  harbor,  and  westerly  by  the  water  lot  granted  to 
Thomas  Ellison,  as  by  a  survey  made  of  this  and  sundry  other 
lots  by  Gerard  Bancker,  one  of  the  city  surveyors,  dated  the 
tenth  day  of  November,  1772,  and  filed  in  the  office  of  town 
clerk,  reference  being  had  thereto  will  more  fully  appear ;  and 
also  all  the  estate,  right,  title  and  interest  which  they,  the  said 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York, 
have  of,  in  and  to  the  soil  under  the  water  in  front  of  the 
above-described  premises." 

The  street  referred  to  as  Water  street  is  now  Front  street. 
Each  grant  contains  this  clause,  following  the  description  of  the 
premises,  omitting  the  name  of  the  grantee :  "  And  the  said 
*  *  *  (grantee)  for  himself,  his  heirs,  executors,  administrators 
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and  assigns,  doth  further  covenant,  promise  and  grant  to  and 
with  the  said  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York,  and  their  successors,  in  manner  and  form  following, 
that  is  to  say,  that  the  said  *  *  *  ,  his  heirs  or  assigns, 
or  some  one  of  them,  at  his  and  their  cost  and  charges,  shall 
and  will  build,  erect  and  make,  or  cause  to  be  built,  erected 
and  made  a  good,  sufficient  and  firm  wharf  or  street  of  fifteen 
feet,  English  measure,  in  breadth,  on  the  inward  part  of  the 
water  lot  hereby  granted,  contiguous  and  adjoining  to  the  said 
commonly  called  Dock  street,  to  make  the  said  street  more 
spacious  and  commodious  by  adding  the  said  fifteen  feet  there- 
unto, so  as  to  make  the  said  present  street  of  twenty-fiver  feet 
of  the  breadth  of  forty  feet,  and  that  the  same  shall  be  built 
and  erected  so  far  in  such  manner  upon  a  straight  or  right  line 
as  one  of  the  surveyors  of  the  said  city  for  the  time  being  shall 
instruct  and  direct ;  and  also  shall  and  will  build,  erect  and 
make,  or  cause  to  be  built,  erected  and  made,  one  other  good  and 
sufficient  firm  wharf  or  street  of  forty-five  feet,  English  meas- 
ure, in  breadth,  at  the  distance  of  one  hundred  and  thirty-nine 
feet  eight  inches  from  the  aforesaid  street  called  Dock  street, 
to  range  with  the  present  street  to  the  eastward  thereof,  ad- 
joining the  basin  there  lately  made  called  Water  street,  which 
said  street  shall  also  be  built,  erected  and  made  in  such  manner 
upon  a  straight  or  right  line  as  one  of  the  surveyors  of  the 
said  city  shall  instruct  and  direct.  And  also  shall  and  will  at 
his  and  their  own  proper  costs,  charges  and  expense,  erect  and 
make,  or  cause  to  be  built,  erected  and  made,  a  good,  sufficient 
and  firm  wharf  or  street  of  forty  feet,  English  measure,  in 
breadth,  on  the  outward  part  of  the  water  lot  hereby  granted, 
next  to  the  East  river  or  harbor  of  the  said  city,  and  that  the 
same  shall  be  built,  erected  and  made  in  such  manner  upon  a 
straight  or  right  line  as  one  of  the  surveyors  of  the  said  city 
shall  direct,  which  said  three  streets  of  fifteen,  forty-five  and 
forty  feet,  shall  be  completely  made  and  finished  on  or  before 
the  twenty-sixth  day  of  May,  which  will  be  in  the  year  of  our 
Lord  1778 ;  which  said  several  streets  shall  forever  thereafter 
continue  and  be  for  the  free  and  common  passage  of,  and  as 
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public  streets  and  ways  for  the  inhabitants  of  the  said  city  and 
all  others  passing  and  returning  through  or  by  the  same,  in  such 
manner  as  the  other  streets  of  the  same  city  now  are  or  law- 
fully ought  to  be." 

The  trial  court  found  the  following  facts  among  others : 

"  Sixth.  That  the  railway  of  the  defendants,  as  proposed  to 
be  constructed  on  Front  street,  will  cause  no  substantial  or 
material  impediment  to  the  passage  of  persons, 'animals  and 
vehicles  in  and  along  the  street,  and  but  slight  obstruction  to 
the  light  or  air  from  the  street." 

"  Thirteenth. '  That  the  title  of  the  plaintiff  and  of  his 
grantors  of  his  said  premises  was  derived  from  the  grantees 
under  the  said  grants  from  the  city  in  some  cases  by  devise,  in 
some  by  inheritance,  and  in  some  by  conveyance ;  and  that  in  all 
the  descriptions  the  premises  are  described  as  bounded  in  front 
on  Front  street. 

"Fourteenth.  That  Front  street  occupies  the  strip  of  land 
which  in  the  said  grants  is  mentioned  as  Water  street, 
and  that  prior  to  the  execution  of  the  grants,  that  street 
was  projected  across  the  lots  thereby  granted  and  conveyed. 

"Fifteenth.  That t shortly  after  the  execution  of  the  said 
grants,  the  water  lots  therein  described  were  filled  in  by  the 
grantees  or  those  claiming  under  or  through  them;  that  by 
them  Front  street  was  erected  and  made,  and  that  presumably, 
it  was  erected  and  made  as  directed  by  one  of  the  surveyors  of 
the  city. 

"Sixteenth.  That  upon  plaintiff's  said  premises  is  erected  a 
warehouse,  occupying  the  entire  front  and  four  stories  high ; 
and  that  since*  his  occupation  he  has  used  the  same  for 
his  office,  and  for  the  sale  of  the  merchandise  in  which  he 
deals. 

"Seventeenth.  That  Front  street,  for  the  length  of  the 
block  in  front  of  the  plaintiff's  said  premises,  is  a  street,  of  the 
width  about  forty-five  feet ;  that  the  street-way  between  the 
curbstones  is  about  twenty-four  feet  wide ;  that  on  the  south- 
erly side  from  the  curbstone  to  the  building  is  about  eleven 
feet;  that  on  the  northerly  side  from  the  curbstone  to  the 
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buildings  is  about  ten  feet;  and  that  of  the  space  between 
the  curbstone  and  the  buildings  about  four  and  one-half 
feet  is  used  for  the  stoops  and  entrances  to  areas,  and  the  resi- 
due for  sidewalk. 

"  Eighteenth.  That  the  defendants  propose  to  construct  an 
elevated  railroad  through  Front  street,  in  front  of  the  plaint- 
iff's premises,  to  extend  from  the  Battery  to  the  Harlem  river; 
that  the  general  mode  of  construction  in  Front  street  consists 
of  a  series  of  columns  about  fifteen  inches  square,  fourteen 
and  one-half  feet  high,  placed  about  five  inches  inside  the  edge 
of  the  sidewalk,  and  carrying  cross-girders,  which  support  four 
sets  of  longitudinal  girders,  upon  which  are  placed  cross-ties 
for  three  sets  of  rails  for  a  steam  railroad ;  tliat  the  transverse 
girders  are  thirty-nine  inches  deep,  the  longitudinal  girders 
thirty-three  inches  deep ;  that  the  cars  which  the  defendants 
propose  to  run  over  such  railroad  will  have  bodies  eleven  feet 
high  above  the  tracks ;  that  the  cars  in  running  will  project 
about  two  feet  over  the  sidewalk  on  either  side  of  the  street ; 
that  they  will  reach  to  within  about  nine  feet  of  the  plaintiffs 
premises;  and  that  the  defendants  propose  to  run  trains  as 
often  as  once  in  every  three  minutes  and  at  rates  of  speed  as 
high  as  eighteen  or  twenty  miles  an  hour. 

"  Nineteenth.  That  the  plaintiff's  premises  occupy  the  south- 
easterly corner  of  Front  and  Moore  streets,  and  that  the  de- 
fendants propose  to  put  one  of  their  columns  at  that  corner  on 
the  line  of  Moore  street,  and  inside  the  curb  line. 

"  Twentieth.  That  the  said  elevated  railroad  structure  will 
to  6ome  extent  obscure  the  light  of  the  abutting  premises  op- 
posite to  it ;  that  the  passing  trains  will  also .  to  some  extent 
obstruct  such  light,  and  give  to  the  light  a  flickering  charac- 
ter, which  would  be  to  some  extent  objectionable  for  business 
purposes,  when  an  uninterrupted  light  was  necessary,  and  to 
some  .extent  impair  the  general  usefulness  of  plaintiffs 
premises. 

"  Twenty-first.  That  the  line  of  columns  abridges  the  side- 
walk, and  correspondingly  interferes  with  the  street,  as  a 
thoroughfare,  where  such  columns  are  located  thereon. 
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u  Twenty-second.  That  the  fronts  of  the  abutting  buildings 
would  be  exposed  to  observation  from  passengers  in  the  pass- 
ing trains,  and  the  privacy  of  those  in  the  second  or  upper  stories 
of  the  premises  invaded. 

"  Twenty4hird.  That  the  structure  as  proposed  in  Front 
street  also  will  fill  so  much  of  the  carriage-way  of  the  street 
as  is  about  fifteen  feet  above  the  road- way." 

Also,  that  the  board  of  aldermen  of  the  city  had,  by  resolu- 
tion duly  adopted,  given  its  consent  for  the  construction  and 
operation  of  its  road  through  Front  street. 

John,  E.  Parsons  for  appellant.  No  construction  should  be 
given  to  the  clause  in  the  deed  to  Ellison  and  De  Peyster  as  to 
streets,  which  would  defeat  the  grant.  (Dwryea  v.  The 
Mayor,  ete.,  62  K  T.  592 ;  Craig  v.  Wells,  11  id.  815 ;  Long 
Island  Railroad  Co.  v.  ConTdvn,  82  Barb.  381 ;  Starr  v.  Child, 
5  Denio,  599.)  The  grant  is  to  be  liberally  construed,  so  as  to 
carry  ont  the  obvious  intention  of  the  parties,  which  was  that 
the  title  to  the  bed  of  the  street  should  pass  to  the  grantee,  sub- 
ject only  to  the  street  use.  {Springsteen  v.  Sampson,  32  N.  T. 
703 ;  Jackson  v.  Dunsbatigh,  1  Johns.  Cas.  92 ;  Jackson  v. 
Meyers,  3  Johns.  388  ;  French  v.  Cahart,  1  Oomst.  96 ;  Holmes 
v.  Carley,  31  N.  T.  289 ;  Pillow  v.  Bushndl,  5  Barb.  156 ; 
Shepherd's  Touchstone,  86 ;  IK.  S.  748,  §  2.)  The  clause  in 
question  constitutes  no  exception.  {Richardson  v.  Palmer, 
38  N.  H.  212 ;  Eurd  v.  Curtiss,  7  Mete.  110 ;  Choate  v. 
Burnham,  7  Pick.  274 ;  Karmuller  v.  Krotz,  18  Iowa,  352 ; 
Swick  v.  Sears,  1  Hill,  17 ;  Borst  v.  Empie,  1  Seld.  33 ; 
Shepherd's  Touchstone,  80,  citing  Co.  10,  107 ;  Plow.  132 ; 
Co.  Snpr.  Litt.  47 ;  id.  79 ;  Peck,  §  526 ;  Minn  v.  Worrall, 
53  N.  Y.  44 ;  Peck  v.  Smith,  1  Conn.  103 ;  Leamtt  v.  Towle, 
8  N.  H.  96.)  The  mesne  conveyances  furnish  every  presump- 
tion that  it  was  the  intention  of  the  grantors  to  convey  their 
estate  and  the  description  is  to  be  construed  according  to  the 
apparent  intention  of  the  parties.  {Mott  v.  Mott,  68  N.  T. 
246,  253.)  Bounding  on  a  street  carries  to  the  center  line  of 
the  street    {Bissd  v.  The  N.    T.  Central  R.  R.  Co.y  23 
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K.  Y.  61 ;  Perrin  v.  The  N.  T.  Central  B.  B.  Co.,  36  id.  120 ; 
Wallace  v.  Fee,  50  id.  694;  Miner  v.  The  Mayor,  etc.,  of  New 
York,  5  J.  &  S.  171,  200 ;  Sizer  v.  Dwereaux,  16  Barb.  160  ; 
Hammond  v.  McZachlan,  1  Sandf .  323  ;  Zoster  v.  The  N.  T. 
Central  B.  B.  Co.,  42  Barb.  465 ;  Dovaston  v.  Paine,  2  Smith's 
Lead.  Gas.  [6th  Am.  ed.]  228 ;  Banks  v.  Ogden,  2  Wall.  [U.  S.] 
57 ;  Dunham  v.  Williams,  37  N.  Y.  251.)  The  dimensions  in  a 
description  are  always  controlled  by  the  fixed  boundaries. 
{Sizer  v,  Devereux,  16  Barb.  160;  Jackson  v.  Ives,  9  Cow. 
661 ;  Wendell  v.  Jackson,  8  Wend.  183 ;  Northrop  v.  Swee- 
ney, 27  Barb.  196;  Jackson  v.  Camp,  1  Cow.  605,  612; 
Jackson  v.  Widger,  7  id.  723 ;  Smith  v.  McAllister,  14  Barb. 
439-40 ;  Schoonmaker  v.  Dams,  44  id.  463.)  The  words 
"  more  or  less,"  in  a  description  indicate  that  the  entire  plot 
is  to  be  conveyed  without  reference  to  its  exact  dimensions. 
{Mann  v.  Pierson,  2  Johns.  37 ;  The  Morris  Canal  Co.  v. 
JEmmett,  9  Paige,  169 ;  Jackson  v.  Moore,  6  Cow.  706 ; 
Lash  v.  Druse,  4  Wend.  318 ;  Brady  v.  Hennion,  8  Bosw. 
528.)  The  effect  of  the  covenant  in  the  grants  of  1773,  that 
Front  street  was  u  forever  thereafter  to  continue,  and  be  for 
the  free  and  common  passage  of,  and  as  public  streets  and 
ways  for  the  inhabitants  of  said  city,  and  all  others  passing  and 
returning  through  or  by  the  same,  in  such  manner  as  the  other 
streets  of  said  city  now  are,  or  lawfully  ought  to  be,"  was  not 
to  vest  the  title  of  Front  street  in  the  city  absolutely  upon  the 
ground  as  decided  by  Judge  Robinson,  that  the  city  at  the 
time  had  an  absolute  title  to  all  the  city  streets.  {Dunham  v. 
Williams,  37  N.  Y.  251 ;  Doraston  v.  Paine,  2  H.  L.  C. 
527;  Colonial  Laws,  8;  Washington  Cemetery  v.  Prospect 
Park  &  Coney  Island  li.  B.  Co.,  68  N.  Y.  591 ;  In  the 
Matter  of  John  and  Cherry  Streets,  19  Wend.  657 ;  Milhau 
v.  Sharp,  27  N.  Y.  623 ;  Wetmore  v.  Law,  34  Barb.  515, 
520 ;  Matt  v.  The  Mayor,  etc.,  2  Hilt.  358 ;  Laws  of  1807, 
chap.  215,  pp.  271,  272,  276;  Smith's  Lead.  Gas.  [7th  Am. 
ed.]  142.)  The  plaintiff,  as  a  mere  abutting  owner,  has  an 
absolute  right  to  protect  the  street  in  front  of  him  for  or- 
dinary  street   uses.     (Act  of    Oct.  9,    1691,  Livingston  & 
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Smith,  8 ;  Act  of  April  16,  1787,  2  Jones  &  Varick,  152 ; 
Milhau  v.  Sharp,  27  N.  Y.  611 ;  Davis  v.  The  Mayor  of  New 
York,  14  id.  506 ;  Boolittle  v.  The  Supervisors,  18  id.  155 ; 
Matter  of  the  Petition  of  The  N.  Y.  Elevated  R.  R.  Co.,  70 
id.  327 ;  Matter  of  the  Petition  of  The  Gilbert  Elevated  Rail- 
way Co.  v.  Cobbe,  id.  361 ;  Same  v.  Anderson,  id. ;  Pumpdby 
v.  Green  Bay  Co.,  13  Wall.  166  ;  Stone  v.  F.  P.  N.  W.  R.  R. 
Co.,  68  HI.  298 ;  Rigney  v.  City  of  Chicago,  Sup.  Ot.  of  111., 
decided  March,  1881;  Chicago  Legal  News  of  April,  1881; 
Haynes  v.  Thomas,  7  I.  &  E.  [Ind.]  38 ;  Protemcm  v.  /.  <fe 
jE,  Ind.  Cirm.  R.  R.  Co.,  Ind.  467;  Hooker  v.  New 
Haven,  dk  Northampton  R.  R.  'Co.,  14  Conn.  146 ;  Glover 
v.  Powell,  2  Stockt.  211 ;  Lackland  v.  No.  Missouri  R. 
R.  Co.,  Mo.  180 ;  Pratt  v.  Brown,  3  Wis.  613 ;  Gardner  v. 
Trustees  of  Neiobergh,  2  Johns.  Ch.  162;  Lansing  v. 
Smith,  8  Cow.  146 ;  Caned  Appraisers  v.  People,  17  Wend. 
570;  Fletcher  v.  Aubwrn  <&  Syracuse  R.  R.  Co.,  25  id. 
462 ;  The  Rochester  White  Lead  Co.  v.  The  City  of  Rochester, 
3  N.  Y.  463 ;  Boughton  v.  Carter,  18  Johns.  405  ;  Brown  v. 
Cayuga  &  Susquehanna  R.  R.  Co.,  12  N".  Y.  486 ;  Bellinger 
v.  Jfeifl  Itfrife  CfcnrfraJ  R.  R.  Co.,  23  id.  42 ;  Arnold  v.  7%* 
Hudson  River  R.  R.  Co.,  55  id.  661 ;  Matter  of  Flatbush 
Ave.,  1  Barb.  286 ;  Seneca  Road  Co.  v.  Auburn  &  Rochester 
R.  R.  Co.,  5  Hill,  170 ;  First  Baptist  Church  v.  Schenectady 
cfe  Troy  R.  R.  Co.,  5  Barb.  79 ;  Drake  v.  New  York  Central 
R.  R.  Co.,  7  id.  508 ;  Moses  Taylor  v.  Brookman,  45  id.  106 ; 
Matter  of  Utica,  Chencmgo  <&  Susquehanna  Valley  R.  R.  Co., 
56  id.  456;  Trustees  Presbyterian  Society  v.  Auburn  <& 
Rochester  R.  R.  Co.,  3  Hill,  568  ;  Mahon  v.  New  York  Cen- 
tred R.  R.  Co.,  24  K  Y.  658 ;  Wagner  v.  Troy  R.  R.  Co.,  25  id. 
526 ;  Craig  v.  Rochester  cfe  C.  R.  R.  Co.,  39  id.  404 ;  Gould 
v.  Hudson  River  R.  R.  Co.,  6  id.  522 ;  People  v.  Canal  Ap- 
praisers, 35  id.  461.)  The  interest  of  the  abutting  owner,  his 
right  to  light  and  air  and  ventilation  and  freedom  of  access, 
his  exemption  from  annoyance,  is  property,  and  it  can  only  be 
taken  from  him  by  legal  process  and  for  just  compensation. 
{Taylor  v.  Porter,  4  Hill,  140 ;    Wynehamer  Case,  13  K  Y. 
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378 ;  Pumpelly  v.  Green  Bay  Co.,  13  WalL  166 ;  3  Kent's 
Com.  452 ;  Termes  de  Ley,  Easement ;  2  Washb.  Real  Prop. 
302,  307;  Beach  v.  Childs,  13  Wend.  343;  22  id.  528.) 
Whether  the  plaintiff  is  owner  in  fee  of  the  bed  of  Front 
street,  or  is  limited  to  the  ordinary  right  of  an  abutting 
owner,  the  construction  and  maintenance  of  the  defendant's 
railroad  in  imposing  a  new  burden  or  servitude  upon  the  street 
violates  the  plaintiff's  rights.  (  Williams  v.  New  York  Central 
R.  R.  Co.,  16  N.  T.  97 ;  Craig  v.  Rochester  &  Brighton  R. 
R.  Co.,  39  id.  404 ;  Strong  v.  The  City  of  Brooklyn,  68 
id.  1;  Washington  Cemetery  v.  P.  P.  <6  C.  I.  R. 
R.  Co.,  id.  591.)  The  interest  of  the  owner  must  be 
condemned  by  judicial  proceedings  and  paid  for  before  his 
property  can  be  taken.  (Taylor  v.  Porter,  4  Hill,  140; 
WiUiams  v.  The  New  York  Central  R.  R.  Co.,  16  N.  Y.  97 ; 
Wager  v.  Troy  Union  R.  R.  Co.,  25  id.  526,  530 ;  The 
Ellicottmtte  dk  Gt  Valley  Plankroad  Co.  v.  The  Buffalo  cfe 
Pittsburgh  R.  R.  Co.,  20  Barb.  644 ;  Fletcher  v.  The  Auburn 
<£  Syracuse  R.  R.  Co.%  25  Wend.  462 ;  The  Trustees,  etc.,  v. 
Auburn  <6  Rochester  R.  R.  Co.,  3  Hill,  567 ;  Laws  of  1850, 
chap.  140,  §  18.)  Injunction  is  the  proper  remedy  to  protect 
the  owner's  rights.  ( Williams  v.  The  N.  Y.  Cent.  R.  R.  Co.y 
16  N.  T.  97;  Davis  v.  The  Mayor,  etc.,  of  N.  Y,  14  id.  506, 
525,  526 ;  Milhau  v.  Sharp,  27  id.  624 ;  Craig  v.  Rochester, 
etc.,  R.  R.  Co.,  39  id.  404;  Bloomfield  Gaslight  Co.  v.  Calkins, 
62  id.  386.)  The  Court  of  Common  Pleas  had  jurisdiction 
and  could  grant  relief  by  injunction.  (Laws  of  1867,  chap.  489 ; 
Laws  of  1873,  chap.  239 ;  Laws  of  1875,  chap.  606.)  No  extra 
allowance  could  be  granted  in  this  'case.  (Atlantic  Dock  Co. 
v.  Zibby,  45  N.  Y.  499.)  The  property  rights  of  the  abutting 
owners  in  the  streets  are  within  the  provisions  of  the  General 
Railroad  Act  as  to  acquiring  real  estate  by  hostile  proceedings. 
(In  the  Matter  of  the  Petition  of  the  N.  Y.  Elevated  R.  R.  Co., 
70  N.Y.  327 ;  In  the  Matter  of  the  Gilbert  Elevated  R.  R.  Co., 
id.  361 ;  In  the  Same  Matter  v.  Anderson,  id.)  The  presump- 
tion applicable  to  city  streets  equally  as  to  country  roads 
is  that  the  adjoining  owner  is  seized  to   the   center   line. 
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(BisseUv.  N.  Y.  Gent.  R.  R.  Co.,  23  N.  Y.  61 ;  Embury  v. 
Cornier,  3  id.  500  ;  jttenssdaer  &  S.  R.  R.  Co.  v.  Davis,  43  id. 
137 ;  In  the  Matter  of  Albany  St.,  11  Wend.  148 ;  Bloodgood  v. 
M.  <&  H.  R.  R.  Co.,  18  id.  9 ;  In  the  Matter  of  John  and 
Cherry  Ste.,  19  id.  659 ;  Sixth  Ave.  R.  Co.  v.  Gilbert  Elevated 
R.  R.  Co.,,  11  J.  &  S.  392 ;  Hooker  v.  Utica  &  Mmden  Turn- 
pike Road  Co.,  12  Wend.  371;  Jackson  v.  Hathaway,  15  Johns. 
447 ;  Sherman  v.  McKeon,  38  N.  Y.  266.)  The  case  is  quite 
different  from  that  of  land  acquired  for  a  hospital.  (Hay- 
ward  v.  The  Mayor,  3  Seld.  314.) 

Wm.  M.  Evarts  for  appellant.  The  Elevated  Railroad  Act  re- 
quires compensation  to  be  paid  by  it  for  all  private  property  taken 
for  its  purposes.  {Matter  ofN.  T.  El.  R.  R.  Co.,  79  K  Y.  327; 
Matter  of  Gilbert  El.  R.  R.  Co.,  id.  361.)    The  property 
right  in  a  street  of  the  abutting  proprietor  is  precisely  the 
same,  whether  he  also  owns  the  fee  of  the  street,  and  the  pub- 
lic or  the  municipality  cover  it  with  a  public  easement  or  with 
a  public  trust,  or  whether  the  fee  goes  to  support  the  same  pub- 
lic easement  and  the  same  public  trust.      (Railroad  Co.  v. 
Schwrmeier,  7  Wall.  272,  273 ;  Transportation  Company  v. 
Chicago,  99  TJ.  S.  635,  641.)    By  the  law  of  1813  what  the 
public  takes  and  what  the  private  owner  is  deprived  of  is  one 
and  the  same  thing.     And  as  the  private  owner  had  the  whole 
fee-simple  absolute,  legal  and  ben  eficial  before  the  public  took  any 
thing  from  that  fee  he  retains  the  entire  beneficial  interest  not 
thus  parted  with.  (2RS.414;  2  Wend.  474;  Matter  of  Seven- 
teenth Street,  1  id.  262. )    The  intejests  of  abutting  proprietors 
in  the  maintenance  of  an  open  street  in  front  of  their  lots  as 
secured  and  paid  for  under  the  act  of  1813  are  property  in  the 
sense  of  our  law,  and  if  so,  not  to  be  taken  away,  in  whole  or 
in  part  for  public  use  without  compensation.     (Code  of  Civil 
Proa,  §§  162,  163,  164, 165,  166,  245,247 ;  Arnold  v.  Hudson 
JR.  R.  S.  Co.,  55  N.  Y.  661.)    The  occupation  of  the  streets 
by  the  structure  and  traffic  of  the  defendant  is  not  within  the 
public  easement  acquired  under  the  act  of  1813,  and  is  subver- 
sive of  the  abutting  proprietor's  easement  and  beneficial  estate, 
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secured  and  paid  for  under  that  act.  (16  N.  Y.  109,  110.)  A 
permanent  structure  above  the  street  surface,  and  an  encroach- 
ment thereby  and  by  its  use  upon  the  appurtenant  easement  of 
the  open  frontage  held  by  the  abutting  proprietors  was  not 
covered  by  the  original  condemnation  for  the  public  easemeut 
which  was  limited  to  a  maintenance  of  such  open  streets  and 
perpetual  frontage.  (People  v.  Kerr,  27  N.  T.  188  ;  Craig  v. 
Rochester  R.  R.  Co.,  39  id.  404.) 

Joseph  B.  Choate  for  property  owners.  The  abutting  owners 
on  the  streets  have  an  interest  in  the  nature  of  property  for  all 
time  in  the  streets  above  their  surface  and  in  having  them  kept 
open  and  unobstructed,  forever,  of  which  they  cannot  be 
deprived  without  being  compensated.  (Hayward  v.  The 
Mayor,  etc.,  3  Seld.  314;  Livingston  v.  The  Mayor,  etc.,  8 
Wend.  85,  99;  People  v.  Kerr,  27  N.  T.  188;  InreB.  &  A. 
Co.,  50  id.) 

Julien  T.  Dames  and  Roger  Foster  for  Caso  and  others. 
The  authorization  by  the  legislature  of  the  acts  of  the  defend- 
ant without  providing  for  any  compensation  to  the  plaintiff 
would  be  a  law  impairing  the  obligation  of  contracts,  and, 
therefore,  an  infringement  of  the  Constitution  of  the  United 
States.  (Const,  of  the  XL  S.,  art.  1,  §  10;  Fletcher  v.  Peck,  6 
Oranch,  136 ;  Terrett  v.  Taylor,  9  id.  43  ;  Dartmouth  College 
v.  Woodman,  4  Wheat.  518 ;  Wabash  R.  R.  Co.  v.  Beers, 
2  Black.  448.  See  brief  of  Messrs.  Porter  and  Stons  in  Caso 
v.  Metropolitan  El.  Ry.  Co  of  New  York,  Supr.  Ct.  138 ; 
Scott  v.  Becker,  4  Price,  346 ;  Smith  v.  Swormstedt,  16  How. 
[U.  S.]  288 ;  Florida  Central  R.  R.  Co.  v.  SchuUs,  103  TJ.  S. 
118, 140 ;  People  v.  New  York  Cent.  R.  R.  Co.,  13  N.  Y. 
78,  80 ;  Knight  v.  Knight,  3  Beav.  193 ;  Carry  v.  Carry, 
2  Sch.  &  Lei.  189 ;  Warner  v.  Bates,  98  Mass.  274 ;  Bisp- 
ham's  Eq.,  §§  71,  74;  Livingston  v.  The  Mayor,  8  Wend. 
85,  99 ;  Brake  v.  Hudson  River  R.  R.  Co.,  7  Barb.  508, 535  ; 
Imlay  v.  Union  Branch  R.  R.  Co.,  26  Conn.  255.)  Even  if 
the  language  in  the  conveyance  to  the  plaintiff's  predecessor 
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did  not  create  an  express  trust  for  the  benefit  of  the  abutting 
owners ;  upon  the  sale  of  this  land  to  the  city,  bounded  upon  a 
street,  they  took  by  implication  an  easement  given  them  and 
their  successors  a  right  of  way  and  to  an  uninterrupted  passage 
of  light  and  air  over  it  to  their  abutting  building  land.  (In  re 
Seventeenth  Street,  1  Wend.  262 ;  In  re  Lewis  Street,  2  id.  472 ; 
Livingston  v.  Mayor,  8  id.  85  ;  Smyles  v.  Eastings,  22  N.  Y. 
217 ;  Fonda  v.  Borst,  2  Keyes,  48  ;  Cox  v.  James,  45  N.  Y. 
557 ;  Badeau  v.  Mead,  14  Barb.  328 ;  Livingston  v.  Mayor 
qfNew  York,  8  Wend.  85,98,  99;  Lampman  v.  Mills,  21 
N.Y.  505,  511,  512,  513;  Gox  v.  Matthews,  Ventris,  237; 
Palmer  v.  Fletcher,  1   Lev.   122 ;  1  Sid.  [8.  C]  167 ;  Tre- 
main'v.  Gohoes  Co.,  2  N.  Y.  163,  164 ;  McCready  v.  Thomp- 
son, 1  Dudley  [S.  C],  131;  Bobeeonv.  Pittenger,  1  Green's 
Ch.   [ST.   J.]   57;    Durd  v.   Boisblame%  1  La.    Ann.  407; 
Oerber  v.  Grdbel,  16  HI.  217 ;  L.  2,  §  12,  D.  438  ;  Lawrence  v. 
B?y  Co.,  16  Ad.  &  El.   [K  S.]  643;  In  re  Prospect  Park 
and  Coney  Island  B.  B.  Co.,  16  Hun  [23  S.  C],  261 ;  Fur- 
niss  v.  B.  B.  Co.,  5  Sandf.  551,  at  page  556 ;  Beg.  v.  Brad- 
ford Navigation  Co.,  34  L.  J.  Q.  B.  191 ;   Washington  Cem- 
etery v.  Prospect  Park  mid  Coney  Island  B.  B.  Co.,  68  N. 
Y.  591 ;  7  Hun  [14  S.  C],  655  ;  Bostwiek  v.  North  Stafford- 
shire B*y  Co.,  3  Smale  <fe  Giffard,  283 ;  Kennedy  v.  Indian- 
apolis, 103  U.   S.   599;  Lawrence  v.  Ry  Co.,   16  Ad.   & 
Ell.  [N.  S.]  643,  at  page  652;  In  re  Prospect  Park  and 
Coney  Island  B.  B.   Co.,  16  Hun,-  261 ;  Livingston  v.   The 
Mayor,  8  Wend.  85.)     Such  a  trust  estate  and  easement  is  ap- 
purtenant to  the  ownership  of  the  lands  abutting  upon  the 
street,  and  passes  to  all  purchasers  of  them  without  any  ex- 
pressed words  conveying  it.     {Haynes  v.  Thomas,  7  Ind.  38  ; 
Proteman  v.  Indianapolis  cfe  Cincinnati  B.  B.  Co.,  9  id.  469 ; 
Cooley's  Const.  lam.  679 ;  In  Trustees  of  Columbia  College 
v.  Thatcher,  N.   Y.  Ct.    App.,  January  17,  1882;   13  Ke- 
porter,  248 ;  People  v.  Kerr,  27  N.  Y.  188,  204,  205  ;  People 
v.  Kerr,  37  Barb.  357,  401 ;  KeUinger  v.  Forty-second  Street 
B.  B.  Co.,  50  N.  Y.  206, 212 ;  Binchman  v.  Patterson  Horse 
B.  B.  Co.,  2  C.  E.  Green  [N.  J.],  76.)    Independent  of  any 
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contract  or  statutory  clause  giving  the  plaintiff  a  trust  estate 
or  an  easement  in  the  street,  on  which  his  house  and  land  abut, 
a  law  authorizing  the  invasion  of  his  premises  by  the  noise, 
smell,  steam,  smoke  and  dust  from,  and  the  obstruction  of  the 
necessary  means  of  access  to  them  .caused  by  the  defendant's 
road,  without  compensation  to  him  for  the  injury  thereby  oc- 
casioned, would  take  his  private  property  for  public  use  without 
compensation  and  therefore  be  an  infringement  of  the  Consti- 
tution of  the  State  of  New  York.  (Const,  of  the  State  of 
New  York,  art.  1,  §  6 ;  Cancemi  v.  People,  18  N.  Y.  128 ; 
Homer  v.  Crowes,  7  Bing.  743 ;  Hooker  v.  Vcmdewater,  4  Denio, 
349 ;  Saratoga  County  Bank  v.  King,  44  N.  Y.  87 ;  2  Austin's 
Juris.  818 ;  Wynehamer  v.  People,  13  N.  Y.  378,  398,  416 ;  Er- 
vine's  Appeal,  16  Penn.  St.  256 ;  P6st's  Gaines,  II,  §§  1-14,  pp. 

164, 165  ;  Puchta  Pandekten,  §  14,  145 ;  Puchtall,  307  and  cf. 
p.  578 ;  Eoder  II,  239 ;  Windscheid  Pandekten  1,  §  167 ;  Ahrens 
Couss  II,  117 ;  Mirabeau  Histoire  Parlementaire,  liv.  XXVI, 
chap.  15;  Holland's  Juris.,  chap.  XI,  134;  Amo's  Science  of 
Juris.  4 ;  Sir  Q.  C.  Lewis'  Use  and  Abuse  of  Political  Terms, 
170  j  2  Austin's  Juris.  Vol.  II,  965,  B.  (a) ;  Austin's  Juris. 
VII,  817,  818  \  Holland's  Juris.  134 ;  Bl.  Com.  138 ;  Civil 
Code  of  the  State  of  Louisiana,  art.  480 ;  Mills  on  Eminent  Do- 
main, §  31 ;  Sherman  v.  Elder,  24  N.  Y.  381, 384,  385 ;  Berthdf 
v.  O'ReiUy,  74  id.  509,  515;  Jackson  v.  Housed,,  17  Johns. 
281,  283 ;  People  v.  Haines,  49  N.  Y.  587,  590 ;  San  Manteo 
Water-  Works  Co.  v.  Sharpstein,  50  Cal.  284 ;  St.  Peter  v.  Ben- 
nison,  58  N.  Y.  416 ;  White  v.  White,  5  Barb.  474 ;  Wester- 
veU  v.  Gregg,  12  N.  Y.  202 ;  Erwin  v.  United  States,  97  U. 
S.  392 ;  In  re  William  and  Anthony  Streets,  19  Wend.  678 ; 
Astor  v.  Hoyt,  5  id.  603  yWest  River  Bridge  Co.  v.  Bix,  6 
How.  [U.  S.]  507;  Richmond  v.  R.  R.  Co.,  13  id.  71;  State 
v.  Noyes,  47  Me.  189 ;  The  Tray  &  Boston  R.  B.  Co.  v. 
Northern  Turnpike  Compamy,  16  Barb.  100 ;  Morgan  v.  King, 
35  N.  Y.  454 ;  Arnold  v.  Hudson  Rwer  R.  R.  Co.,  55  id. 
661 ;  Bl.  Com.  20,  44.)  The  owner  of  land  and  buildings  has 
the  capacity  of  restraining  another  from  injuring  his  enjoy- 
ment of  it  by  smells,  smoke,  dust,  offensive  gases,  excessive 
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noise  and  obstruction  to  his  entrance  thereto ;  even  though 
these  damages  result  from  acts  committed  by  the  defendant 
beyond  the  land  of  the  plaintiff.  (Mosley  v.  PragneU,  Cro. 
Car.  510  ;  Fish  v.  Dodge,  4  Denio,  311 ;  Morris  v.  Brower, 
Anthon's  N.  P.  368 ;  Car 'hart  v.  Auburn  Gaslight  Company, 

22  Barb.  297 ;  Attorney- General  v.  Metropolitan  Gas-light 
Company,  Daily  Register,  February  10, 1882 ;  Crump  v.  Lam- 
bert, L.  R.,  3  Eq.  409  ;  Attorney-General  v.  Metropolitan,  My. 
Co.,  Daily  Register,  February  10,  1882;  Attorney-General  v. 
Metropolitan  My.  Co.,  L.  R.,  Daily  Register,  February  10, 1882 ; 
Hutckms  v.  Smith,  63  Barb.  251 ;  Conklin  v.  Ph&nix  Mills,  62 
id.  299 ;  Fish  v.  Dodge,  4  Denio,  311 ;  Drake  v.  Hudson  River 
R.  M.  Co.,  7  Barb.  508 ;  Crump  v.  Lambert,  L.  R.,  3  Eq.  409  ; 
CasrhariY.  Auburn  Gas-light  Co.,  22  Barb.  297;  Bradley  v. 
GUI,  Lutworth,  69  ;  Soltau  v.  De  Held,  2  Simons  [K  S.],  133  ; 

.    Fish  v.  Dodge,  4  Denio,  311 ;  Walker  v.  Brewster,  L.  R.,  5  Eq. 
Cas.  25 ;  Dargan  v.  Waddeil,  9  Ired.  244 ;  Brill  v.   Flagler, 

23  Wend.  354 ;  McKeon  v.  See,  Robertson  [1 N.  T.  Supr.  Ct.], 
Ct.],  449 ;  Green  v.  London  General  Omnibus  Co.,  7  C.  B.  [N. 
S.]  290 ;  MUarkey  v.  Foster,  6  Oreg.  378  ;  S.  C,  25  Am.  Rep. 
531,  and  note  at  page  533  ;  Dennis  v.  Sipperly,  17  Hun  [24  S. 
C],  69 ;  Moore  v.  Jackson,  2  Abb.  [N.  S.]  212 ;  Pacific  R.  M. 
Co.  v.  Andrews,  27  Kansas ;  S.  C,  25  Alb.  L.  J.  357 ;  Lackland 
v.  North  Missouri  R.  M.  Co.,  21  Mo.  180,  187, 188  ;  Beckett 
v.  The  Midland  M.  Co.,  L.  R.,  3  C.  P.  82 ;  Chamberlain  y. 
M.  R.  Co.,  2  B.  &  S.  605  ;  Carli  v.  Stillwater  Street  Ry.  Trans. 
Co.,  25  Ab.  L.  J.  156  ;  Western  Perm.  R.  R.  Co.  v.  ffiU,  6  P.  F. 
Smith  [Penn.],  460 ;  EaUm  y.  B.  C.  <fe  M.  R.  R.  Co.,  51 N.  H. 
504,  511, 512  ;  Gardner  v.  Trustees  of  Newburgh,  2  Johns.  Ch. 
162,  159 ;  Hay  v.  Cohoes  Co.,  2  KT.  159  ;  Tremam  v.  Cohoes 
Co.,  id.  163 ;  St.  Peter  y.  Dennison,  58  id.  416  ;  Duncan  v.  Find* 
later,  6  Clark  &  Finnelly,  908 ;  London  dk  North-western  Ry. 
Co.  y.  Bradley,  3  Mac.  &  G.  341 ;  Caledonian  Ry.  Co.  v.  Og- 
Uvy,  2  Macq.  Sc.  App.  246  ;  Boution  y.  Crowther,  2  B.  &  0. 
706  ;  Whitehouse  v.  Birmingham  Canal  Co.,  27  L.  J.  Exch.  25  ; 
Dr.  Lome  Constitution,  p.  134 ;  Institutes  by  Coke,  36  ;  1  Bl. 
Com.  160 ;  Brown  y.  Cayuga  &  Susquehanna  R.  R.  Co.,  12 
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N.  Y.  486 ;  Cooley's  Const.  Lim.  [1st  ed.]  3,  4 ;  De  Tocque- 
ville's  Democracy  in  America,  Keeve's  Translation  [2d  Ara. 
ed.],  80 ;  1  Bl.  Com.  161 ;  4  Coke's  Inst.  36 ;  Cooley's  Const. 
Lim.  [1st  ed.]  45,  46 ;  Crawford  v.  The  Village  of  Dela- 
ware, 7  Ohio  St.  459,  at  pp.  466,  747:  Bloodgood  v.  Mo- 
hawk <&  Hudson  B.  B.  Co.,  18  Wend.  9,  29,  31 ;  Barron 
v.  Mayor  of  Baltimore,  2  Amer.  Jurist.  210 ;  Goodall  v. 
City  of  Milwaukee,  5  Wis.  32,  at  pp.  38,  45 ;  Cooley's 
Const.  Lim.  [1st  ed.]  85;  Ang.  on  Water-Courses  [6th 
ed.],  §  461;  People  v.  Kerr,  37  Barb.  357,  412,  415; 
American  Law  Mag.  No.  1,  April,  1843,  58-60;  Bunn  v. 
The  People,  45  111.  397,  at  p.  419 ;  Sedg.  on  Dam.  [5th  ed.] 
121,  122;  Sedg.  on  Stat,  and  Const.  Law,  523,  524,  note; 
Buffalo  B.  B.  <&  C.  B.  B.  Co.  v.  Ferris,  26  Texas,  588,  at  p. 
602 ;  1st  Am.  Law  Mag.  64  ;  Eaton  v.  B.  0.  <fe  M.  B.  B.,  5 
N.  fl.  504,  at  pp.  515  to  518;  Stone  v.  F.  P.  ds  N.  W.  M. 
B.  Co.,  68  111.  394,  at  p.  396.)  If  the  word  "property  "  betaken 
in  its  most  restricted,  what  Austin  calls  its  "loose  and  vulgar,'' 
sense  as  signifying  a  physical  object  which  must  be  physically 
invaded  in  order  to^onstitute  a  taking  of  it,  the  acts  of  the 
defendant  constitute  such  a  taking.  ( Wynehamer  v.  The 
People,  13  N.  Y.  378,  at  p.  379 ;  The  People  v.  Kerr,  37 
Barb.  357,  at  p.  399  ;  Co.  Litt.  4  b ;  Eaton  v.  B.  C.  <&  M.  B. 

B.,  5  N.  H.  504,  512,  513 ;  Wood's  Law  on  Nuisance,  ; 

PumpeUy  v.  Green  Bay  Company,  13  Wall.  166, 177, 178, 181 ; 
People  v.  Haines,  49  N.  Y.  587,  506  ;  Hay  v.  Cohoes  Com- 
pcmy,  2  id.  159,  162,  163 ;  Eaton  v.  Boston,  Concord  and 
Montreal  B.  B.  Co.,  51  N.  H.  504 ;  S.  C,  12  Am.  Kep.  153 ; 
Hooker  v.  New  Haven  and  Northampton  B.  B.  Co.,  14  Conn. 
146 ;  Pratt  v.  Brown,  3  Wis.  305  ;  Rochester  White  Lead  Co. 
v.  City  of  Rochester,  3  N.  Y.  463 ;  People  v.  Haines,  49  id. 
587 ;  People  v.  Needing,  27  id.  306 ;  Bellinger  v.  New  York 
Central  B.  B.  Co.,  23  id.  42 ;  Hay  v.  Cohoes  Company,  2 
id.  162 ;  Tremain  v.  Cohoes  Company,  id.  163 ;  *&.  Peter  v. 
Dewiison,  58  id.  416 ;  East  v.  SchoUefiberger,  54  Penn.  St. 
144 ;  Gourdier  v.  Cormack,  3  E.  D.  Smith,  200 ;  Hardrop  v. 
Gallagher,  2  id.  523 ;  Tremain  v.  Cohoes  Co.,  2  N.  Y.  163 ; 
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Pixley  v.  Clark,  33  id.  520 ;  Brand  v.  H.  <&  C.  Ry.  Co., 
L.'  R.,  Q.  B.  223.)    The  plaintiff's  property  is  taken  by  the 
defendant,  because  its  structure  cuts  off  from  his  land  the 
sunlight  which  was  accustomed  to  shine  upon  it.     (Gardi- 
ner v.   Trustee  of   Newburgh,   2  Johns.   Ch.   162;     Gates 
v.  Milwaukee,  10  Wall.  497 ;  The  Bank  v.  Roberts,  44  N.  Y. 
192 ;  Arnold  v.  Railroad  Company,  55  id.  661 ;  Eagle  v. 
Charing   Cross  Railway   Compcmy%   L.   R.,  2   C.   P.   638.) 
The  plaintiff's  property  is  taken  from  him  by  the  diminution  of 
the  enjoyment  of  his  house  and  land  caused  by  the  noise,  smells 
and  darkness  resulting  from  the  operation  of  the  defendant's 
road.  (Schouler  on  Personal  Property,  Introductory,  p.  4 ;  Mills 
on  Eminent  Domain,  §  31.)    A  statute  authorizing  the  injury 
done  to  the  plaintiff's  house  and  land  by  the  smoke,  smell, 
noise,  darkness  and  obstruction  to  his  right  of  way,  resulting 
from  the  construction  and  operation  of  the  elevated  railroad 
without  providing  for  compensation,  would  deprive  him  of  his 
property  without  due  process  of  law,  and  therefore  be  an  in- 
fringement of  the  Constitution  of  both  the  United  States  and 
the  State  of  New  York.    (Amendment  XIV  to  the  Constitu- 
tion of  the  United  States ;  Art.  1,  §  6,  of  the  Constitution  of 
the  State  of  New  York ;  Story  on  Const.  [4th  ed.],  §  1956.) 
It  must  be  presumed,  if  the  construction  of  the  statute  were 
doubtful,  that  the  legislature  which  passed  it  intended  to  obey 
the  fundamental  law.    {People  v.  Supervisors  of  Orange,  17 
N.  Y.  241 ;  Nefwland  v.  Marsh,  19  111.  384 ;  Bigelow  v.  West 
Wisconsin  Railroad  Company,  27  Wis.  478;  Attorney-Gen- 
eral v.  JEau  Claire,  37  id.  400 ;  Dow  v.  Norris,  4  N.  Y.  17 ; 
Cooley's  Const.  Lim.  223-225,  marginal  pages  184-186.)    Au- 
thority given  by  similar  statutes  is  always  strictly  construed  in 
favor  and  protection  of  private  rights.     (Powell  v.  Tuttte,  3 
N.  Y.  396,  at  page  401 ;  In  the  Matter  of  Boston  &  Albany 
Railroad  Company,  53  id.  574,  at  page  579;   Washington 
Cemetery  v.  Coney  Island  Railroad  Company,  68  id.  591 ; 
The  Brooklyn  Park  Commissioners  v.  Armstrong,  45  id. 
239 ;  Brown  v.  Railroad  Company,  12  id.  491.)    The  Rapid 
Transit  Acts  make  ample  provision  for  the  compensation  of 
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all  who  wojild  under  them  be  deprived  of  any  rights. 
{Matter  of  New  York  Elevated  B.  B.  Co.,  70  N.  Y.  327,  354, 
355 ;  Oaro  v.  Metropolitan,  El.  By.  Co.,  46  N.  Y.  Supr.  [14 
J.  &  S.]  138 ;  Bigney  v.  City  of  Chicago,  13  Chi.  Leg.  News, 
226.)  The  proper  remedy  for  the  plaintiff  is  an  injunction. 
(Gardiner  v.  Trustees  of  Newburgh,  29  Oh.  162 ;  Henderson 
v.  Mayor ,  etc.,  of  New  Orleans,  5  Miller's  La.  416;  Thomp- 
son v.  Grand  Gulf  Railroad  and  Ranking  Company,  3 
How.  [Miss.]  240 ;  Davis  v.  Mayor  of  New  York,  14  N.  Y. 
506,  at  pp.  525  and  526 ;  Williams  v.  New  York  Central 
Railroad  Co.,  16  id.  97 ;  Milhau  v.  Sharp,  27  id.  624 ;  Craig  v. 
Rochester,  etc.,  Railroad  Compcmy,  39  id.  404 ;  2  Kent's  Com. 
339  and  note  [b]  ;  Bostock  v.  North  Staffordshire  Ry.  Co.,  3 
Smale  &  Giffard,  283  ;  Kentucky  v.  Indianapolis,  103  XT.  S. 
599;  Pacific  Sy.  Co.  v.  Andrews,  27  Kans.  S.  C,  25  Alb. 
L.  J.  357 ;  Osburne  v.  Carton  dh  Goddins,  Anno.  26 ;  Eliza- 
beth Choyce's  Cases  in  Chancery,  176,  reprint  of  1870 ;  St. 
Helen's  Smelting  Works  v.  Tipping,  11  H.  L.  C.  642 ;  Parker 
v.  Wmnipiseogee,  2  Black.  [XJ.  S.],  545 ;  Mayor  of  New  York 
v.  Bemmherger,  7  Robertson  £N".  Y.],  219  ;  Hudson  River  R. 
R.  Co.  v.  Loeb,  id.  418 ;  Mulligan  v.  Elias,  12  Abbott  [N.  S.], 
259;  Henderson  v.  New  York  Central  R.  R.  Co.,  78  N.  Y. 
423 ;  Musselman  v.  Marqvds,  1  Bush  [Ky.],  463 ;  Hicks  v. 
Compton,  18  Cal.  206 ;  Gause  v.  Perkins,  3  Jones'  Eq.  177 ; 
Bispham's  Eq.,  §  436 ;  Tiypmg  v.  Eckersley,  2  K.  &  J.  270 ; 
Lord  Mcmnersy.  Johnson,  L.  R.,  1  Ch.  D.  673;  Lloyd  v. 
London,  Chatham  &  Dover  Ry.  Co.,  2  D.  J.  &  S.  568 ;  Trus- 
tees of  Columbia  College  v.  Lynch,  70  N.  Y.  440.) 

Devoid  Dudley  Field  for  respondent.  The  title  to  the  street 
does  not  rest  in  the  plaintiff,  for  the  reason  that  the  mesne 
conveyances  do  not  transfer  it  to  him.  (  Webber  v.  The  Eastern 
R.  R.  Co.,  2  Mete.  150 ;  English  v.  Brennm,  60  N.  Y.  609.) 
According  to  the  Dutch  law  the  fee  of  all  streets  and  roads 
vested  in  the  municipality  or  the  State.  {Dunham  v.  Williams, 
37  K  Y.  251 ;  Bwrtow  v.  Draper,  5  Duer,  130,  140 ;  Whit- 
ney  v.  The  Mayor  1  Hoffman  on  the  Rights  of  the  Corpora- 
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tion,  199 ;  Fwrmom  v.  The  Mayor,  5  Sandf.  16 ;  6  Seld.  508  ; 
Bellinger  v.  Forty-second  St.  B.  B.  50  N.  T.  206.)  The  clauses 
in  the  deed  relating  to  the  streets  amount  to  a  reservation  of 
the  streets  from  the  operating  clause  of  the  granting  part. 
(Marshall  v.  Onion,  UN,  Y.  461 ;  1  E.  D.  Smith,  294.)  De- 
fendant cannot  now  be  made  responsible  in  damages  for  such 
depreciation  of  the  plaintiffs  property,  or  such  disturbance  of 
his  enjoyment  of  it,  as  is  foretold  in  the  complaint.  (Lansing  v 
v.  Smith,  4  Wend.  21 ;  8  Cow.  148,  167 ;  Badclifs  Mors. 
v.  The  Mayor,  etc.,  of  Brooklyn,  4  N.  T.  195 ;  Gould  v. 
Hudson,  B.  B.  B.  Co.,  6«  id.  522 ;  Williams  v.  JV.  Y.  C.  B. 
B.  Co.,  16  id.  97;  18  Barb.  240;  16  N.  T.  101;  Haff- 
man's  Treatise,  289;  Bellinger  v.  N.  Y.  C.  B.  B.  Co., 
23  N.  Y.  42,  48.  BadcUff^sMors.  v.  The  Mayor,  etc.,  ofJBrook- 
lyn,  4  Oomst.  195 ;  99  U.  S.  685.)  The  legislature  has  duly 
authorized,  and  the  city  has  consented  to  the  construction  and 
operation  of  the  defendant's  railway.  (Laws  of  1875,  chap.  606 ; 
Matter  ofN.  Y.  ffl.  By.  Co.,70  N.  Y.  327;  Matter  of  Gilbert 
EL.  By.  Co.,  id.  361.)  The  taking  of  property  referred  to  in 
sections  6  and  7  of  article  1  of  the  Constitution  is  the  taking 
of  it  into  possession.  (Eaton  v.  B.  B.  Co.,  '51  N.  H.  504; 
Transp.  Co.  v.  Chicago,  99  U.  S.  642 ;  Cooley  on  Const.  Lim. 
542  and  notes ;  PumpeUy  v.  Green  Bay  Co.,  13  Wall.  166.) 
Defendant  cannot  be  made  answerable  for  consequential  dam- 
ages, suffered  after  the  establishment  of  the  railway.  (Brooklyn 
Park  Case,  45  N.  Y.  235 ;  Ninth  Avenue  Case,  id.  732.) 

Danfobth,  J.  The  plaintiff  is  the  owner  of  land  situated 
on  the  corner  of  Moore  and  Front  streets  in  the  city  of  New 
York,  on  which  he  or  his  grantors  erected  buildings.  To  their 
enjoyment,  light',  air  and  access  are  indispensable,  and  are  had 
through  Front  street.  The  complaint  states  that  the  defend- 
ant is  about  to  construct  a  railroad  above  the  surface  of  that 
street,  in  such  manner  as  will  obstruct  access  to  the  buildings, 
and  deprive  the  plaintiff  of  the  benefit  of  light  and  air.  The 
trial  court  has  in  substance  found  these  matters  in  favor  of  the 
plaintiff,  and  among  other  things  leading  to  that  result,  that 
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the  defendant  intends  to  construct  such  road  upon  a  series  of 
columns,  about  fifteen  inches  square,  fourteen  feet  and  six 
inches  high,  placed  five  inches  inside  the  edge  of  the  sidewalk  and 
carrying  girders  from  thirty-three  to  thirty-nine  inches  deep,  for 
the  support  of  cross  ties  for  three  sets  of  rails  for  a  steam  rail- 
road. The  cars  intended  for  this  road  will,  when  placed  thereon, 
have  bodies  eleven  feet  high  above  the  tracks,  in  running  will 
project  two  feet  over  the  sidewalk  on  either  side  of  the  street, 
and  will  reach  within  nine  feet  of  the  plaintiff's  buildings. 
The  defendant  intends  to  run  its  trains  as  often  as  once  in  three 
minutes,  and  at  a  rate  of  speed  as  .high  as  eighteen  miles  an 
hour. 

The  learned  court  found  that  this  construction  would,  "  to 
some  extent,  obscure  the  light  of  the  abutting  premises ;  that 
the  passing  trains  will  also  do  this,*  and  give  to  the  light 
a  flickering  character  objectionable  for  business  purposes" 
"and  to  some  extent  impair  the  general  usefulness  of  the 
plaintiff's  premises ; "  "  that  the  line  of  columns  abridges  the 
sidewalk,  and  interferes  with  the  street  as  a  thoroughfare, 
where  such  columns  are  located ; "  that  the  structure  "  will 
fill  so  much  of  the  carriage-way  of  the  street  as  is  more  than 
fifteen  feet  above  the  road-way ; "  "  that  the  fronts  of  the  abut- 
ting buildings  will  be  exposed  to  observation  from  passengers 
in  the  passing  trains,  and  the  privacy  of  those  in  the  second  or 
upper  stories  of  the  premises  invaded."  It  is  also  found,  that 
these  things  will  be  "  of  a  constant  and  continuing  character," 
and  will  "  tend  to  the  occasioning  of  incidental  damages  to 
the  plaintiffs  premises  and  depreciation  of  its  value;"  but 
also  finds  the  acts  of  the  defendants  producing  these  results 
would  be  lawful,  and  that  the  plaintiff  has  no  cause  of  action. 
This  conclusion  rests  upon  the  further  finding  that  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York  are  the 
owners  in  fee  of  Front  street,  opposite  the  plaintiffs  lots,  and 
that  he  is  not,  and  never  has  been  seized  of  the  same  in  fee, 
nor  had  any  estate  or  interest  therein.  The  complaint  was,  there- 
fore, dismissed,  and  an  order  made  giving  to  the  defend- 
ant an  extra    allowance   of    costs.      From   this  order   and 
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from  the  judgment  of  dismissal  the  plaintiff  appealed  to  the 
General  Term,  where  both  judgment  and  order  were  affirmed. 

Although  this  statement  is  somewhat  extended,  it  is  evident 
that  the  essential  facts  of  the  case  are  within  a  narrow  compass, 
and  it  will  be  found,  I  think,  that  the  material  legal  question, 
however  difficult  to  answer,  is  simple  in  its  terms,  and  leads  at 
once  to  the  inquiry  whether  the  scheme  of  the  defendant  in- 
volves the  taking  of  any  property  of  the  plaintiff.  If  it  does, 
the  judgment  in  its  favor  is  erroneous  upon  the  substantial 
ground  that  the  intended  act,  when  performed,  would  violate 
not  only  the  provision  of  the  Constitution,  which  declares  that 
such  property  shall  not  be  taken  without  just  compensation 
(Art.  1,  §  6),  but  the  statutes  by  which  the  defendant  is 
bound  (Laws  of  1875,  chap.  606 ;  act  of  1850,  chap.  140 ;  act 
of  1866,  chap.  697 ;  act  of  1867,  chap.  489),  or  to  which  they 
owe  their  existence  (Laws  of  1867,  chap.  489 ;  Laws  of  1875, 
chap.  606),  and  whose  validity  would  not  have  been  upheld, 
unless,  in  the  opinion  of  this  court,  they  provided  means  to 
secure  such  compensation.  (In  re  Petition  of  Gilbert  Elevated 
It.  Co.,  to  acqiwre  lamd  in  the  city  of  New  York,  respondent, 
v.  K6bbey  appellant,  70  N.  T.  361 ;  In  re  Petition  New  York 
Elevated  R.  £.,  id.  327.) 

The  plaintiff  contends,  first,  that  as  the  owner  of  the  abut- 
ting premises  he  has  the  fee  of  one-half  the  bed  of  the  street 
opposite  thereto  and  through  which  the  proposed  road  is  to  be 
built ;  second,  if  the  fee  of  the  street  is  in  the  city,  he,  as 
abutting  owner,  has  such  right  to  air  and  light  and  access  af- 
forded by  the  street  above  the  road-bed  as  entitles  him  to  pro- 
tect it  and  have  it  kept  open  for  those  uses,  until  by  legal  pro- 
cess and  upon  just  compensation  that  right  is  taken  from  him. 

In  the  first  place  I  propose  to  discuss  the  second  ground  as 
of  greater  general  importance  than  the  other,  and  equally  suf- 
ficient, if  found  in  the  plaintiff's  favor,  to  sustain  his  case.  It 
assumes  that  the  fee  of  the  streets  is  in  the  city  of  New  York. 
The  defendant  justifies  its  intended  acts  through  permission  of 
that  city.  It  is  not  material  to  inquire  in  what  manner  the 
city  acquired  its  title,  for  the  plaintiff's  interest  or  title,  what- 
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ever  it  is,  was  derived  from  it.  His  lots  and  the  street  in 
question  are  parts  of  a  larger  tract,  which,  prior  to  May,  1773, 
the  city  caused  one  of  its  engineers  to  survey  and  lay  out  into 
streets  and  lots,  and  designate  upon  a  map. 

By  deeds  dated  respectively  in  May  and  in  December  of  that 
year,  they  conveyed  the  lots  in  question  to  the  grantees  named 
therein,  by  metes  and  bounds..  The  street  already  referred  to 
as  Front  street  is  marked  out  upon  the  map  under  the  name  of 
Water  street,  and  if  the  description  of  the  premises  conveyed 
does  not  include  its  bed  —  as  I  am  now  assuming  that  it  does 
not — it  at  least  brings  it  to  the  street  and  causes  it  to  adjoin  or 
front  upon  it.  The  lots  and  the  street  are  upon  the  map,  and 
in  the  deed  are  described  as  being  upon  the  "  side  of  Water" 
(now  Front)  street,  so  many  feet  and  inches,  "  as  by  the  sur- 
vey made  of  this  and  sundry  other  lots  by  Gerard  Bancker, 
one  of  the  city  surveyors,  dated  the  tenth  day  of  November, 
1772,  and  filed  in  the  office  of  the  town  clerk,  will  more  fully 
appear,  with  the  appurtenances  thereto  belonging  or  apper- 
taining." 

The  deeds  contain  a  covenant  on  the  part  of  the  grantee,  "  to 
build  and  erect,"  at  his  own  expense,  certain  streets,  and  among 
others,  the  one  now  in  question,  "  which  said  several  streets  " 
(it  declares)  "  shall  forever  thereafter  continue  and  be  for  the 
free  and  common  passage  of,  and  as  public  streets  and  ways  for 
the  inhabitants  of  the  said  city,  and  all  others  passing  and  re- 
turning through  or  by  the  same,  in  like  manner  as  the  other 
streets  of  the  same  city  now  are,  or  lawfully  ought  to  be." 
The  trial  court  finds  that  Front  street  occupies  the  strip  of  land 
which  in  those  grants  is  mentioned  as  Water  street ;  that  prior 
to  their  execution  that  street  was  projected  across  the  lots 
thereby  granted  and  conveyed,  and  that  shortly  after  their  exe- 
cution, the  street  referred  to  was  established  and  made  by  the 
grantees.  The  conveyance  to  the  plaintiff  describes  the  lot  in 
question  as  "  bounded  northerly  in  front  by  Front  street  afore- 
said," and  the  trial  court  finds  that  upon  the  same  "  is  erected 
a  warehouse  occupying  the  entire  front,  and  four  stories  high." 

It  is  not  necessary  to  consider  the  effect  of  the  circumstances 
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I  have  now  adverted  to,  upon  the  rights  of  the  public  in  the 
street  in  question.     It  is  conceded  to  be  a  public  street.     But 
besides  the  right  of  passage,  which  the  grantee,  as  one  of  the 
public,  acquired,  he  gained  certain  other  rights  as  purchaser  of 
the  lot,  and  became  entitled  to  all  the  advantages  which  at- 
tached to  it.     The  official  survey — its  filing  in  a  public  office 
—  the  conveyance  by  deed  referring  to  that  survey  and  con- 
taining a  covenant  for  the  construction  of  the  street  and  its 
maintenance,  make  as  to  him  and  the  lot  purchased  a  dedica- 
tion of  it  to  the  use  for  which  it  was  constructed.     The  value 
of  the  lot  was  enhanced  thereby,  and  it  is  to  be  presumed  that 
the  grantee  paid,  and  the  grantor  received  an  enlarged  price  by 
reason  of  this  added  value.     There  was  thus  secured  to  the 
plaintiff  the  right  and  privilege  of  having  the  street  forever 
kept  open  as  such.     For  that  purpose,  no  special  or  express 
grant  was  necessary ;  the  dedication,  the  sale  in  reference  to  it, 
the  conveyance  of  the  abutting  lot  with  its  appurtenances,  and 
the  consideration  paid  were  of  themselves  sufficient.  (  Wyman 
v.  Mayor  of  N  Y.y  11  Wend.  487;  Trustees  of  Watertown 
v.  Cowen,  4  Paige,  510).     The  right  thus  secured  was  an  incor- 
poreal hereditament ;  it  became  at  once  appurtenant  to  the  lot, 
and  formed  "  an  integral  part  of  the  estate  "  in  it.  It  follows  the 
estate  and  constitutes  a  perpetual  incumbrance  upon  the  land 
burdened  with  it.     From  the  moment  it  attached,  the  lot  be- 
came the  dominant,  and  the  open  way  or  street  the  servient 
tenement.  {Child  v.  Chappett,  9  N.  Y.  246 ;  Hills  v.  MiMer,  3 
Paige,  256 ;  Trustees  of  Watertown  v.  Cowen,  4  id.  514.) 

If  or  does  it  matter  that  the  acts  constituting  such  dedication 
are  those  of  a  municipality.  The  State  even,  under  similar 
circumstances,  would  be  bound,  and  so  it  was  held  in  the  City 
of  Ostoego  v.  Oswego  Canal  Co.  (6  N.  T.  257).  "  In  laying 
out  the  village  plot,"  say  the  court,  and  in  selling  the  buildings 
lots,  the  State  acted  as  the  owner  and  proprietor  of  the  land ; 
and  the  effect  of  the  survey  and  sale  in  reference  to  the  streets 
laid  down  on  the  map,  was  the  same  as  if  the  the  survey  and 
eale  had  been  made  by  a  single  individual."  Lesser  corpora- 
tions can  claim  no  other  immunity,  and  all  are  bound  upon  the 
Sickbls— Vol.  XLV.         19 
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principle  that  to  retract  the  promise  implied  by  such  conduct, 
and  upon  which  the  purchaser  acted,  would  disappoint  his  just 
expectations.  (Child  v.  Chappell,  supra.) 

But  what  is  the  extent  of  this  easement?  what  rights  or 
privileges  are  secured  thereby  ?  Generally,  it  may  be  said,  it 
is  to  have  the  street  kept  open,  so  that  from  it  access  may  be 
had  to  the  lot,  and  light  and  air  furnished  across  the  open  way. 
The  street  occupies  the  surface  and  to  its  uses  the  rights  of  the 
adjacent  lots  are  subordinate,  but  above  the  surface  there  can 
be  no  lawful  obstruction  to  the  access  of  light  and  air,  to  the 
detriment  of  the  abutting  owner.  To  hold  otherwise  would 
enable  the  city  to  derogate  from  its  own  grant,  aud  violate  the 
arrangement  on  the  faith  of  which  the  lot  was  purchased.  This 
in  effect  was  an  agreement,  that  if  the  grantee  would  buy  the 
lot  abutting  on  the  street,  he  might  have  the  use  of  light  and 
air  over  the  open  space  designated  as  a  street.  In  this  case  it 
is  found  by  the  trial  court,  in  substance,  that  the  structure  pro- 
posed by  the  defendant,  and  intended  for  the  street  opposite 
the  plaintiffs  premises,  would  cause  an  actual  diminution  of 
light,  depreciate  the  value  of  the  plaintiffs  warehouse  and  thus 
work  his  injury.  In  doing  this  thing  the  defendant  will  take 
his  property  as  much  as  if  it  took  the  tenement  itself.  Without 
air  and  light,  it  would  be  of  little  value.  Its  profitable  man- 
agement is  secured  by  adjusting  it  in  reference  to  the  right  ob- 
tained by  his  grantor  over  the  adjoining  property.  The  ele- 
ments of  light  and  air  are  both  to  be  derived  from  the  space 
over  the  land,  on  the  surface  of  which  the  street  is  constructed, 
and  which  is  made  servient  for  that  purpose.  He  therefore  has 
an  interest  in  that  land,  and  when  it  is  sought  to  close  it,  or 
any  part  of  it,  above  the  surface  of  the  street,  so  that  light 
is  in  any  measure  to  his  injury  prevented,  that  interest  is  to  be 
taken,  and  one  whose  lot,  acquired  as  this  was,  is  directly  de- 
pendent upon  it  for  a  supply,  becomes  a  party  interested  and 
entitled,  not  only  to  be  heard,  but  to  compensation.  The  ease- 
ment is  property  within  the  meaning  of  the  Constitution  and 
the  statutes  authorizing  the  construction  of  the  defendant's 
road,  as  well  as  the  warehouse  upon  the  lot,  by  which  it  -was 
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used  and  enjoyed,  and  the  owner  is,  in  the  language  of  the 
act  of  1850  (Chap.  140,  §§  14,  15,  18),  a  person  having  an 
"  estate  or  interest  in  real  estate,  so  that  if  proceedings  were 
instituted  to  condemn  the  street  for  railroad  uses  he  would,  as 
one  of  those  persons,  whose  estate  or  interests  are  to  be  af- 
fected by  the  proceedings,"  be  entitled  to  notice  of  the  same 
(§  14),  and  compensation  (§  16). 

So  under  the  act  of  1866  (Chap.  697) ;  it  is  supplementary 
to  that  of  1850,  and  embodies  its  provisions  as  to  compensa- 
tion, while  the  act  of  1867  (Chap.  489),  providing  for  the  con- 
struction of  an  experimental  line  of  railway  in  the  counties  of 
New  York  and  Westchester,  and  under  which  the  road  of  which 
the  defendant  is  successor  was  empowered  to  act,  declared  that 
if  in  the  course  of  its  construction  "private  vaults  or  improve- 
ments are  interfered  with  or  occupied  by  said  construction 
company,  compensation  therefor  shall  be  paid  by  said  com- 
pany to  the  owner  thereof,"  as  in  said  act  afterward  provided 
(§  6),  and  section  7  provides  that  any  "private  property 
used  or  acquired  shall  be  compensated  for  by  said  company, 
under  provisions  of  existing  laws,  authorizing  the  formation  of 
railroad  corporations,  and  the  acquisition  of  rights  of  way 
therefor." 

The  plaintiff  will  also  be  within  the  terms  of  the  provisions 
of  the  act  entitled  "  An  act  further  to  provide  for  the  con- 
struction and  operation  of  a  steam  railway  or  railways  in  the 
counties  of  the  State."  (Chapter  606,  Laws  of  1875.)  As, 
therefore,  it  is  conceded  that  his  consent  to  the  proposed  appro- 
priation of  the  street  has  ndt  been  given,  or  compensation  made 
or  provided  for,  or  the  proceedings  above  referred  to  taken,  it 
would  seem  plain  that  the  cause  of  action  stated  in  the  com- 
plaint was  made  out.  And  here  it  will  be  well  to  examine  the 
decisions  already  made  by  this  court  in  cases  arising  under  the 
act  last  cited,  viz. :  Matter  of  the  Petition  of  the  N.  Y.  Ele- 
vated Railroad  Company  (70  N.  T.  327),  Matter  of  Gilbert 
Elevated  Railway  Comjxmy,  (id.  361),  and  Same  v.  San- 
derson (id.).  In  these  cases  the  rights  of  abutting  owners, 
and  the  effect  of  the  provisions  of  the  statutes  for  compensa- 
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tion,  to  which  I  have  referred,  were  discussed  by  counsel  and 
largely  considered  by  the  court,  and  although  the  conclusions 
upon  which  judgment  was  given  do  not  decide  the  point  here 
involved,  the  declarations  of  the  several  judges  concerning  it 
cannot  be  disregarded.    They  were  made  with  deliberation  — 
in  discussing  the  position  taken  in  behalf  of  property  owners, 
that  certain  portions  of  the  act  conferred  power  to  appropriate 
the  streets  of  the  city  to  railroad  uses,  without  requiring  com- 
pensation for  such  rights  of  the  abutting  owners  as  would  be  af- 
fected thereby  — and  evidently  had  influence  in  bringing  about 
the  decisions  rendered.     They  were  thus  more  than  dicta — 
they  were  part  of  the  argument,  and  defined  the  boundaries 
by  which,  in  the  opinions  of  those  judges,  the  act  of  the  leg- 
islature was  kept  within  the  limits  prescribed  by  the  Constitu- 
tion.    Earl,  J.,  says,  "  whether  they  "  (abutting  owners  upon 
the  streets)  "  have  property  rights  therein  for  which  they  are 
entitled,  under  the  Constitution,  to  compensation,"  "  it  will  not 
be  necessary  to  determine  upon  this  appeal,  for  the  reason  that 
provision  is  made  for  compensation,"  And  again,    after   refer- 
ring to  the  same  statute,  under  which  the  defendant  claims, 
adds,  "  it  seems  to  me  there  is  no  room  for  doubt  that  ample 
provision  is  made  for  any  property  rights  the  abutting  owners 
may  have  in  the  streets."    Allen,  J.,  not  only  concurred  in  this 
statement,  but  added,  "  unless  the  statutes  under  which  the  pe- 
titioning corporation  (the  defendant  here)  claimed  to  exercise  its 
privileges,  did  make  provisions  for  compensation  to  individuals 
for  every  property  right  and  interest,  whether  corporeal  or  in- 
corporeal, which  would  be  invaded  or  appropriated,  in  the  con- 
struction and  operation  of  the  railway,  they  could  not  be  sus- 
tained."    He  was,  however,  "  of  the  opinion  that  the  several 
acts,  as  a  whole,  did  make  ample  provision  for  such  compensa- 
tion, and  that  every  property  right  of  individuals,  including 
whatever  right  or  interest,  by  way  of  easement,  appurtenant  to 
these  lands  or  otherwise  owners  of  lots  abutting  on  such  streets, 
have  in  such  streets,  as  with  those  the  fee  of  which  is  in  the  city, 
under  the  Laws  of  1813,  must  under  the  Constitution  and  the 
statutes,  under  which  these  proceedings  are  had,  be  compensated 
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for."  Whether  such  rights  in  abutting  owners  did  exist,  he  ex- 
pressed no  opinion,  but  regarded  it  as  an  open  question,  "not  hav- 
ing (as  he  said)  been  passed  upon  by  the  courts,  or  considered 
in  any  case  in  which  the  questions  were  involved."  The  other 
judges,  Chuboh,  C.  J.,  and  Miller,  J.,  who  concurred  in  the 
result,  express  no  opinion  as  to  the  steps  by  which  it  was 
reached,  while  others,  Rapallo  and  Andrews,  JJ.,  agree 
with  Earl,  J.,  as  to  the  necessity  for  compensation  if  such 
rights  exist,  but  dissent  from  the  conclusion  upon  the  ground 
that  sufficient  provision  for  compensation  was  not  made. 

It  would  seem,  therefore,  that  the  effect  of  those  decisions, 
as  well  as  the  facts  and  the  provisions  of  the  Constitution  and 
statutes  to  which  I  have  referred,  bring  the  controversy  before 
us  down  to  the  inquiry  before  stated,  viz. :  whether  the  plaint- 
iff, as  abutting  owner,  has  any  individual  property  right  or 
interest  in  the  street  over  which  the  structure  in  question  is 
to  be  erected.  I  have  already  expressed  an  opinion  that  he  has. 
The  cases  already  adjudged  lead  to  that  conclusion.  Arndld 
v.  Hudson  R.  R.  R.  Co.  (55  N.  T.  661)  is  of  the  first  im- 
portance in  its  bearing  upon  the  question  already  con- 
sidered. It  was  elaborately  argued  by  distinguished  and  able 
counsel  in  the  Supreme  Court,  and  the  opinion  there  delivered 
is  quoted  and  much  relied  upon  by  the  learned  counsel  for  the 
defendant  here,  as  expressing  the  result  of  the  current  of 
authority,  and  in  point  to  sustain  the  proposition  stated  by 
him,  that  unless  property  is  actually  taken  in  the  physical  sense 
of  the  word,  compensation  cannot  be  made.  The  importance 
thus  given  to  the  case  permits  a  fuller  notice  of  it  than  would 
otherwise  be  necessary.  It  appeared  that  A.  was  the  owner 
of  a  factory,  and  also  the  right  to  take  water  from  a  certain 
pond  situate  some  distance  from  the  factory  and  in  no  way 
adjacent  thereto,  and  also  the  right  to  carry  the  water  over 
certain  land  of  one  Innes  lying  between  the  pond  and  the 
factory,  «in  a  raceway  or  trunk,  and  either  over  or  under  the 
ground."  He  accomplished  this  by  means  of  a  trunk  or  race- 
way carried  over  it.  The  defendant  acquired  title  to  this 
.  intervening  land  by  purchase,  and  became  the  owner  in  fee 
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thereof,  for  railroad  purposes,  removed  the  trunk  and  placed 
it  underneath  the  soil  "and  rails  laid  down  and  used  by  them," 
to  the  plaintiff's  damage.  No  compensation  was  made  or 
proceedings  taken  to  acquire  his  right.  Upon  action  brought, 
he  was  nonsuited  at  the  Circuit,  upon  the  ground,  among 
others,  that  the  defendant  did  the  act  complained  of  in  con- 
structing its  road,  and  under  the  authority  of  the  statute 
through  which  it  was  organized;  and  the  decision  was  up- 
held by  the  General  Term.  It  was  there  held  that  the  plaint- 
iff's right  was  an  easement  or  appurtenant  to  his  mill  prop- 
erty, and  the  defendant  was  to  be  deemed  to  have  acquired 
its  road-way  in  subjection  thereto. 

The  question,  therefore,  was  identical  with  the  one  before 
us,  whether  the  acts  of  the  defendant  constituted  a  taking  of 
the  property  within  the  meaning  of  the  Constitution  (supra) , 
and  Gilbert,  J.,  said,  that  it  was  not  to  be  regarded  as  an  open 
one  in  this  State,  but  as  one  settled  by  repeated  adjudications — 
citing  cases,  which  are  relied  upon  by  the  respondent 
here.  "  They  established,"  said  the  learned  judge,  "  the  prin- 
ciple that  the  legislature  may  lawfully  authorize  the  construc- 
tion of  railroads  and  other  works  of  a  public  nature  without 
requiring  compensation  to  be  made  to  persons  whose  property 
has  not  actually  been  taken  or  appropriated  for  the  use  thereof, 
but  who  nevertheless  suffer  indirect  or  consequential  dam- 
ages by  the  construction  of  such  works ;"  that  the  case  was 
within  that  principle,  and  that  no  property  of  the  plaintiff  had 
been  taken  or  appropriated  by  the  defendant.  "  They  may 
suffer,"  says  the  court,  an  injury  by  having  the  easement  or 
servitude  with  which  the  road-way  of  the  defendant  is  bur- 
dened, impaired,  u  but  this,"  he  adds,  "  is  an  injury  which  the 
property  of  the  plaintiff  suffers  in  consequence  of  the  construc- 
tion of  a  public  work  under  legal  authority,  and  not  the  taking 
of  their  property."  Upon  appeal,  however,  the  judgment  was 
reversed,  this  court  holding,  that  A.'s  easement  was  an  interest 
in  land,  that  it  was  property  within  the  meaning  of  article  1, 
section  6,  of  the  Constitution  (supra),  and  therefore  could  not, 
nor  could  any  portion  of  it,  be  taken  for  public  use  without 
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compensation,  both  for  the  taking  of  the  right  to  carry  above  the 
surface,  and  the  loss  sustained  by  the  diminution  of  power,  and 
increased  expense,  and  Groves,  J.,  says,  "  the  value  of  the 
premises  was  necessarily  impaired.  The  damages  of  the  owner 
might,  I  think,  have  been  assessed  as  provided  for  the  con- 
demnation of  real  estate,  and  thus  the  right  to  convey  the 
water  above  the  surface  extinguished"  *  *  *  *.  We 
have  Seen  that  the  defendant  did  take  the  property  of  the 
plaintiff,  and  by  the  change  it  effected,  impair  its  value. 
"  Hence,"  he  adds,  "  the  cases  cited  by  the  counsel  for  the 
defendant,  showing  that  when  none  of  the  land  of  the  party  is 
taken  he  cannot  recover  for  the  consequential  injury  thereto, 
caused  by  excavations,  embankments,  or  structures  lawfully 
made  on  other  lands  in  the  vicinity,  have  no  application  to 
this  case." 

We  have  here  indeed  a  different  element  and  a  different 
medium  by  which  the  right  of  use  is  made  available,  but  the 
principle  is  the  same.  Whether  light  crosses  the  open  space  1 
unrestrained,  or  water  is  conveyed,  by  mechanical  contri- 
vance, over  it,  can  make  no  difference.  The  right  of 
unobstructed  passage  is  alone  in  question  in  each  case.  In 
Boyle  v.  Lord,  et  al.  (64  N.  Y.  432 ;  21  Am.  Rep.  629),  a  claim 
to  an  easement  for  the  purposes  of  light  and  air,  over  a  yard 
attached  to  a  building,  was  upheld  in  favor  of  a  lessee  of  part 
of  the  building,  and  his  right  to  an  injunction  restraining  the  de- 
fendant from  building  upon  the  yard,  established  upon  the 
ground  that  the  easement' went  as  appurtenant  to  the  premises 
demised.  The  light  passing  into  the  windows  from  the  yard 
was  essential  to  the  beneficial  use  of  the  store,  and  says  Earl, 
J.,  "  To  this  extent,  in  any  view  of  the  case,  the  plaintiffs  were 
entitled  to  enjoy  an  easement  in  the  yard.  They  were  so  far 
interested  in  it,  that  the  defendants  could  not  change  its  con- 
dition to  their  detriment."  This  rule  established,  it  would 
follow  that  without  compensation  to  the  tenant  and  due  pro- 
ceedings at  law,  upon  notice  to  him,  the  yard  could  not  have 
been  appropriated  to  railroad  purposes,  although  the  owner  of 
the  yard  consented. 
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In  People,  ex  rel.  Williams,  v.  Haines  (49  N.  T.  587),  it 
was  held,  that  although  the  proceedings  then  in  question  did 
not  deprive  the  owner  of  the  fee,  and  gave  the  public  but  an 
easement,  it  was  such  an  interference  with  the  property  in- 
terests of  the  owner,  as  entitled  him  to  the  compensation  made 
necessary  by  the  Constitution  as  a  condition  precedent  to  the  tak- 
ing of  private  property  for  public  use.  "  It  was  the  imposition," 
says  Allen,  J.,  "  of  a  burden  upon  the  lands,  subjecting  them  to 
an  easement  in  behalf  of  the  public,  derogatory  to  the  rights  of 
the  proprietor,  and  depriving  him  of  the  full  and  free  enjoy- 
ment of  them." 

In  Eagle  v.  Charing  Gross  Railway  Co.  {L.  R.,  2  0.  P.  Oases, 
638),  it  was  held  that  an  easement  was  an  interest  in  land,  for 
the  invasion  of  which  compensation  may  be  claimed,  under 
the  Land  Clauses  Consolidation  Act  (8  Vict.,  chap.  18), 
and  the  principle  was  applied  to  a  claim  made  for  compen- 
sation in  respect  to  damages  sustained  in  consequence  of 
diminution  of  light  to  the  plaintiff's  premises  by  the  erec- 
tion near  them  of  the  defendant's  works.  The  statute 
referred  to  is  in  some  respects  dissimilar  to  the  provisions 
of  those  acts  under  which  the  defendant  justifies,  but  if  I 
am  right  in  my  conclusion  that  the  plaintifPs  easement  was 
acquired  by  grant  or  agreement,  the  grounds  upon  which 
the  decision  was  put  are  equally  available  here.  Bovcll, 
Ch.  J.,  said :  "  The  improvement  is  common  to  all  the 
neighborhood,  but  the  injury  to  the  plaintiff's  premises  by 
the  diminution  of  light  is  peculiar  to  the  plaintiff.  For  the 
defendant,  it  was  urged  that  the  only  right  to  compensation  is 
in  respect  of  damage  to  an  interest  in  land  —  damage  to  the 
land  itself ;"  but  different  members  of  the  court  call  atten- 
tion to  the  fact  before  referred  to  by  Bovill,  Ch.  J.,  saying 
the  premises  have  sustained  damage  by  reason  of  diminution, 
of  light,  or  have  been  affected  thereby.  Smith,  J.,  said :  "  The 
invasion  of  a  right  of  way,  or  of  water,  or  of  light,  gives  a 
cause  of  action,"  and  disposing  of  the  case  in  favor  of  the 
plaintiff  —  three  judges  delivering  opinion  —  a  critical  examina- 
tion is  made  of  other  decisions,  including  that  of  Richet  v. 
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Metropolitan  Railway  Co.,  finally  decided  in  the  House  of 
Lords  (L.  R.,  2  H.  L.  175),  Keating,  J.,  saying :  "  It  is  now 
clearly  settled,"  by  that  decision,  "  that  compensation  can  only 
be  claimed  where  land  itself  or  an  interest  in  land  is  in- 
juriously affected ;  and  that  a  damage  to  the  plaintiff's  trade 
by  the  obstruction  of  access  to  his  premises  by  a  public  high- 
way  is  too  remote.  In  the  present  case,  the  award  finds  that 
the  premises  are  directly  injured  by  diminution  of  light." 

Boville,  Ch.  J.,  amplifies  the  suggestion  made  by  him  and 
above  referred  to,  and  Smith,  J.,  says,  "  the  right  which  has 
been  invaded  here  is  a  right  to  an  interest  in  land,  and  the 
damage  in  respect  of  which  the  plaintiff  claims  compensation 
is  not  too  remote,  but  is  directly  consequent  upon  the  loss  of 
the  plaintiff's  property  in  the  light." 

In  The  City  of  Oswego  v.  The  Oswego  Canal  Co.  (supra), 
it  appeared  that  certain  of  the  plaintiff's  streets  were  appro- 
priated by  the  defendant,  under  an  act  of  the  legislature  (Laws 
of  1823,  chap.  241),  for  the  construction  of  a  canal.  In  deny- 
ing their  liability  to  the  plaintiff,  Ruggles,  Oh.  J., 
Bays:  "If  the  construction  and  maintenance  of  the  canal, 
deprived  any  of  them  (referring  to  the  proprietors  of  lands 
within  the  plan  of  the  village  as  laid  out  by  the  surveyor- 
general)  of  their  easement  in  the  land  derived  from  its  dedica- 
tion, it  was  a  proper  subject  of  appraisal,"  and  Edmonds,  J., 
concurring,  says :  "  There  is  nothing  to  show  that  these  streets 
were  public  highways  at  the  time  the  defendants  were  incor- 
porated. All  there  is  upon  that  subject  is  that  the  owner  of 
the  land  sold  it  in  lots,  bounding  them  on  those  streets.  This 
did  not  make  those  streets  public  highways.  It  gave,  to  be 
sure,  certain  rights  to  the  purchasers  of  those  lots  in  respect  to 
the  strips  of  land  thus  called  streets,  but  that  was  all."  What 
some  of  those  rights  are,  1  have  endeavored  to  show.  The 
case  cited  holds  that  they  are  property  rights,  and  the  loss  of 
them  a  proper  subject  of  compensation. 

On  the  other  hand,  it  is  contended  by  the  respondent,  that 
the  principles  heretofore  enunciated  by  the  Supreme  Court  of 
the  United  States  and  the  courts  of  this  State  as  the  grounds 
Sickels — Vol.  XLV.        20 
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of  their  decisions  in  other  cases,  and  especially  by  this  court  in 
People  v.  Kerr  (27  N.  T.  188),  and  KeUmger  v.  Forty-second 
Street  Baihoay  Oo.  (50  id.  206),  known  as  the  surface  railway 
cases,  are  at  variance  with  this  conclusion.  It  is  due,  therefore, 
to  the  importance  of  this  case,  and  the  elaborate  and  ingenious 
argument  submitted  by  the  respondent,  that  the  cases  so  referred 
to  be  considered,  viz. :  Transportation  Co.  v.  Chioago  (99  U. 
S.  Rep.  635).  The  claim  against  the  city  was  for  damages  for 
obstruction  to  the  plaintiffs  docks  by  the  deposit  of  materials, 
the  construction  of  a  coffer  dam,  and  other  work  necessary  in 
the  building  of  a  tunnel  for  the  extension  of  a  city  street. 

The  work  was  a  necessary  city  improvement,  and  the  inter- 
ruption and  obstruction  was  temporary  —  ceasing  with  the  com- 
pletion of  the  work.  It  was  held  that  the  plaintiff  could  not 
recover,  and  this  upon  the  principle  applied  and  practiced  upon  in 
all  our  cities,  that  the  municipality,  whether  owners  of  the  fee  of 
the  street,  or  vested  with  an  easement  only,  may  repair  and  im- 
prove it,"  to  adapt  it  to  easy  and  safe  passage."  It  permits  the 
leveling  of  a  street  by  filling  up,  or  digging  away,  and  if  inter- 
sected by  a  stream,  the  erection  of  a  bridge  or  tunnel.  If  in  doing 
either  of  these  things  materials  are  necessarily  collected,  or  an  ex- 
cavation made,  to  the  present  and  temporary  detriment  of  a  lot- 
owner,  he  cannot  complain.  His  ownership  is  subject  to  the 
exercise  of  this  public  right,  and  he  must  submit  to  the  incon- 
venience in  order  that  the  street  may  be  preserved.  So  in 
placing  a  pavement,  or  excavating  for  a  sewer,  the  stone  for  one, 
and  the  dirt  from  the  other,  may  for  a  time  incommode  the  lot- 
owner.  To  this,  in  like  manner,  he  must  submit,  as  to  a  burden 
provided  for  in  his  grant,  or  as  one  of  the  terms  implied  by  his 
location  upon  a  public  avenue. 

But  the  case  would  be  quite  different,  if  upon  the  coffer  dam 
used  in  the  construction  of  the  tunnel,  or  upon  the  piles  of 
rubbish  or  material,  the  city  should  erect  a  building,  or  from 
them  extend  the  girders  of  a  railroad,  and  I  find  nothing  in  the 
case  cited  which  would  prevent  the  lot-owner  from  maintaining 
his  action.  In  Corning  et  al.  v.  Zowerre  (6  Johns.  Oh.  439), 
Kent,  chancellor,  restrained  the  defendant  by  injunction  from 
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obstructing  Vesey  street  in  New  York  city,  by  building  a  house 
thereon,  holding  it  was  not  only  a  public  nuisance,  but  a  special 
grievance  to  the  plaintiffs,  affecting  the  enjoyment  of  their 
property,  and  the  value  of  it,  and  working  a  special  injury  to 
them. 

In  accordance  with  the  distinction  which  I  have  suggested 
between  the  character  of  the  obstructing  acts,  is  the  decision 
in  Barney  v.  Keokuk  (94  U.  S.  Sup.  Ct.  324),  a  case  also  cited 
by  the  respondent.  It  is  there  held  that  there  is  no  substantial 
difference  between  streets  in  which  the  legal  title  is  in  private 
individuals,  and  those  in  which  it  is  in  the  public,  as  to  the  rights 
of  the  public  therein,  that  in  either  case  the  street  is  to  be 
deemed  open  and  free  for  public  passage,  and,  agreeing  in 
this  respect  with  People  v.  Kerr  (supra),  for  such  other  public 
uses  as  are  necessary  in  a  city,  and  do  not  prevent  its  use  as  a 
thoroughfare.  Within  this  principle,  its  surface  might  be 
broken  up  for  the  insertion  of  gas  or  water-pipes,  or  sewers,  or 
occupied  by  rails  imbedded  therein  for  surface  railroad.  But 
its  limit  would  be  found  in  these  and  like  uses.  It  appealing, 
therefore,  that  the  premises  in  question  adjoined  a  wharf,  af- 
fording access  to  a  navigable  stream,  it  was  held,  that  a  packet 
depot  was  reasonably  located,  on  the  ground  that  "  it  is  a  neces- 
sary adjunct  to  the  steamboat  landing,  and  the  use  of  the  wharf 
and  levee  for  the  purposes  of  navigation,  and  does  not  occupy 
any  portion  of  the  original  street." 

But  on  the  other  hand,  the  construction  of  a  permanent 
freight  depot  in  that  street  was  deemed  an  unauthorized  and 
improper  occupation  of  it,  because  "subversive  of  and  totally 
repugnant  to  the  dedication  of  the  street,  as  well  as  to  the 
rights  of  the  public." 

The  railroad  structure  designed  by  the  defendant  for  the 
street  opposite  the  plaintiff's  premises  is  liable  to  the  same 
objection  as  the  house  in  Vesey  street  (Gornmg  v.  Lowerre, 
#ttpra)y  and  the  freight-house  in  the  case  last  cited.  It  is  true 
that  travel  on  the  surface  of  the  street  would,  notwithstanding 
its  erection,  still  be  possible,  but  fifteen  feet  above  it  the  street 
is  wholly  occupied,  and  light  detained  from  the  abutter's  lots. 
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The  cases  cited  recognize  private  or  special  right  in  the  indi- 
vidual, as  well  as  a  public  right  in  a  municipality  —  a  substan- 
tial right  and  one  to  be  protected. 

Other  cases  cited'  by  the  respondent  {Lansing  v.  Smith,  4 
Wend.  21,  and  Gould  v.  Hudson  Bwer  Railroad  Co.,  6  N.  Y. 
522)  involve  the  right  of  the  State  to  deal  with  the  navigable 
waters  therein.  They  stand  upon  the  assertion  of  an  exclusive 
public  right,  common  to  every  citizen,  and  deny  a  private  right 
peculiar  to  an  individual.  But  even  in  Lansing  v.  Smith, 
upon  which  the  other  rests,  this  right  to  regulate  is  stated  by  the 
chancellor  to  exist,  "  provided  the  legislature  do  not  interfere 
with  vested  rights  which  have  been  granted  to  individuals." 
In  the  case  before  us  there  is  in  effect  a  covenant  securing  to 
the  plaintiffs  grantor  a  right  peculiar  to  the  individual,  and 
necessary  to  the  lot   conveyed. 

It  is  no  doubt  true  that  the  grade  of  a  street  or  highway  may 
be  altered  by  raising  or  lowering  it,  without  liability  on  the 
part  of  the  municipality  to  the  abutter,  but  this  is  on  the  ground 
that  the  public    had  already  paid   a  foil  compensation   for 
all  damage  to  be  done  by  them  to  the  adjacent  owners   by 
any  reasonable  or    convenient    mode   of   grading    the   way. 
But  the  principle  applicable  to  such  a  case  does  not  aid  the  de- 
fendant.    There  is  no  change  in  the  street  sarface  intended  ; 
but  the  elevation  of  a  structure  useless  for  general  street  pur- 
poses, and  as  foreign  thereto  as  the  house  in  Vesey  street  {Com- 
ing v.  Lowerre,  6  Johns.  Ch.  439),  or  the  freight  depot  {Barney 
v.  Keokuk,  supra).    The  plaintiff's  case  may  also  rest  upon 
another  ground.     The  tenure  of  the  city,  although,  as  I  have 
assumed,  in  fee,  is  not  absolute,  but  in  trust  for  the  purposes 
mentioned  in  the  grant  above  referred  to,  and  confers  no  other 
right  or  title  upon  the  city  than  is  given  by  the  Street  Open- 
ing Acts  of  1691,  1787,  1801  (Colonial  Laws,  vol.  1,  p.  8 ; 
Laws  of  17S7,  chap.  88 ;  Laws  of  1801,  chap.  129,  or  the  act  of 
1813,  2  K.  L.  p.  408),  entitled:     "An  act  to  reduce  several 
laws  relating  particularly  to  the  city  of  New  York  i  into  one 
act,'  where,  in  substantial  repetition  of  the  former  acts,  it  is  de- 
clared that  the  mayor,  aldermen  and  commonalty  of  the  city 
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of  New  York  shall  be  seized  of  the  lands  taken  for  streets." 

■ "  In  trust  nevertheless  that  the  same  be  appropriated  and  left 

,'  open  for  or  as  a  part  of  a  pnblic  street,  avenue,  square  or  place 

!  forever,  in  like  manner  as  the  other  pnblic  streets  in  the  said 

city  are,  or  of  right  ought  to  be." 

The  trial  court  has  indeed  found  without  qualification,  that 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York  are  the  owners  in  fee  of  Front  street  opposite  the  plaint- 
iff's premises,  and  if  by  this  was  intended  any  estate  except  as 
limited  by  the  purposes  prescribed  by  the  grant  or  by  the 
statute  (stipra),  viz.:  the  nses  of  a  street,  it  would  be 
necessary  to  sustain  the  plaintiff's  exception  thereto,  and  for  this 
alone  reverse  the  judgment.  The  decisions  already  made  {Mat- 
ter of  Seventeenth  St.,  1  Wend.  262 ;  People  v.  Kerr,  27  N.  Y. 
188;  KeUinger  v.  Forty-second  St.,  etc.,  Railroad  Co.,  50  id. 
206)  show  that  the  title  is  so  limited.  The  argument  of  the 
respondent,  however,  proceeds  upon  that  view  of  the  title  of 
the  city,  and  the  finding  may  be  regarded  as  of  that  effect.  It 
is,  however,  urged  by  the  respondent,  that  the  trust  imposed 
upon  the  city  is  subject  to  legislative  control.  So  far  as  the 
pnblic  or  the  city  is  concerned,  this  may  be  conceded,  but  a  dif- 
ferent question  is  presented  when  the  rights  of  an  adjoining 
owner  are  involved. 

It  is  certainly  well  settled  that  where  a  grant  is  made 
or  trust  created  for  a  specific  and  defined  purpose,  the 
subject  of  the  grant  or  trust  cannot  be  used  for  another  and 
foreign  purpose  without  the  consent  of  the  party  from  whom 
it  was  derived,  or  for  whose  benefit  it  was  created.  (Trustees 
of'  Wa&ertovm  v.  Cowen,  4  Paige,  510 ;  JBtmter  v.  Trustees  of 
Sandy  Hill,  6  Hill,  407 ;  Warren  v.  Mayor  of  Lyons  City,  22 
Iowa  [  Stiles],  351.)  We  are  not  considering  the  right  of  the 
corporation  to  part  with  whatever  interest  it  possessed  under 
the  dedication  and  trust,  but  the  power  of  the  corporation  un- 
der the  legislature  to  deprive  the  owner  of  a  lot  fronting  on  land 
so  dedicated.  It  was  somewhat  discussed  by  Selden,  J.,  in 
Williams  v.  N.  Y.  Central  Railroad  Co.  (16  N.  Y.  107),  and 
bearing  in  mind  that  the  reservation  or  grant  in  the  case  before 
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ns  was  not  unrestricted,  but  that  the  premises  were  to  be  kept 
open  for  the  purposes  of  a  street,  the  language  of  that  learned 
judge  is  of  weight  here:  His  conclusion  is  that  "  it  cannot  be 
successfully  contended,  either  that  the  dedication  of  land  for  a  I 
highway  gives  to  the  public  an  unlimited  use,  or  that  the  legis-  ' 
lature  have  the  power  to  encroach  upon  the  reserved  rights  of 
the  owner,  by  materially  enlarging  or  changing  the  nature  of  the 
public  easement."  Of  course  we  do  not  overlook  the  fact,  that 
in  the  Williams  Case,  the  whole  fee  was  in  the  plaintiff,  subject 
to  the  easement  in  the  city,  while  in  the  case  before  us  a  limited 
fee  is  in  the  city,  subject  to  the  easement  in  the  plaintiff ;  but 
the  right  of  the  adjoining  owner  and  that  of  the  city  are  as 
distinct  in  the  one  case  as  in  the  other,  and  it  can  make  no 
difference  how  that  right  or  interest  is  designated.  In  each 
case  the  adjoining  owner  is  entitled  to  have  the  premises  kept 
open  as  a  public  street ;  whether  acquired  by  grant  or  condem- 
nation, it  carried  with  it  that  burden  or  limitation  to  its  use  ; 
and  the  owner  of  the  lot  has  an  estate  or  interest  by  way  of 
easement  over  the  street,  to  the  same  extent  and  of  the  same 
degree  as  he  has  in  the  land  to  which  it  is  annexed  or  appurte- 
nant. As  that  is  in  fee  so  the  easement  is  in  fee  also.  Thus 
Blackstone,  speaking  of  incorporeal  hereditaments  (book 
2,  chap.  7,  p.  102  [Cooley's  ed.,  vol.  1],  say6:  "The  dam- 
vnicum  of  property  is  frequently  in  one  man,  while  the 
appendage  or  service  is  in  another.  Thus  Gaius  may  be  seized 
as  of  fee  of  a  way  leading  over  the  land  of  which  Titius  is 
seized  in  his  demesne  as  of  fee, "  and  Denio,  J.,  in  Child  v. 
Chappell  (9  N".  Y.  255),  speaking  of  a  right  to  use  a  canal 
basin  and  wharf  as  laid  out  on  certain  plans  in  partition,  defines 
the  idea  the  law  attaches  to  such  arrangements  respecting  real 
estate,  and  says :  "  The  partition  deeds  in  my  opinion  create  a 
perpetual  servitude,  or  in  more  modern  language  an  easement 
in  fee  upon  the  undivided  lands  upon  which  the  basin  and 
wharf  are  situated,  for  the  use  and  benefit  of  those  parts  of  the 
original  premises  which  were  set  off  and  released  in  severalty 
to  the  individual  proprietors.  "  And  in  Milhau  v.  Sharp  (27 
N.  Y.  624),  the  court,  speaking  of  streets  in  the  city  of  New 


1862.]        Story  v.  Nbw  York  Elevated  R.  R.  Co.  159 

Opinion  of  the  Court,  per  Dahfobth,  J. 

York,  say  "  the  general  rule  that  the  fee  is  vested  in  the  cor- 
poration would  not  be  absolutely  incompatible  with  a  remain- 
ing fee  in  adjoining  proprietors,  nnder  special  circumstances.  " 
The  dedication  and  the  covenants  in  the  deed,  and  the  facts 
surrounding  the  original  grant  make  those  circumstances  here. 
As  the  owner,  therefore,  might  retain  and  control  his  own  lot,  / 

i 

until  by  right  of  eminent  domain  it  was  taken  from  him,  he  ; 
may  by  virtue  of  his  easement,  and  for  its  protection,   restrain 
a  use  of  the  street  which  obstructs  the  access  of  light  and  air 
to  that  lot,  until  by  the  same  right  the  easement  is  taken  from 
him. 

The  street  railway  cases  {supra)  are  in  no  respect  in  conflict 
with  this  doctrine.     The  railroads  in  those  cases  were  surface 
roads  ;  no  part  of  the  land  was  rendered  impossible  to  passage 
with  any  vehicle  or  by  any  wayfarer ;  when  constructed  there 
was  as  there  before  had  been  "  a  way  between  two  rows  of 
houses  " — a  street.      The  railway  carriage  was  drawn  along  its 
surface  on  rails  prepared  for  it,  and  differed  in  this  respect 
alone  from  other  means  of  transportation.     There  was  nothing 
exclusive  in  the  character  of  the  railroad,  nor  was  its  use  "in- 
consistent with  any  ordinary  travel  or  passage  over  its  tracks." 
This  characteristic  is  pointed  out  by  Emott,  J.,  in  People  v. 
Kerr  (supra)  and  the  decision,  as  indicated  by  his  opinion,  and 
that  of  Wright,  J.,  seems  to' have  been  put  upon  the  ground, 
that  the  maintenance  of  such  a  road  did  not  impose  a  new 
burden  upon  any  property,  either  of  individuals,  or  of  the  city 
of  New  York.     The  act  of  the  legislature  permitting  its  con- 
struction did  not  enlarge  the  use  of  the  street  as  a  highway 
beyond  the  limitation  or  purpose  of  the  trust,  for  execution  of 
which  the  fee  was  vested  in  the  city. 

In  the  subsequent  case  of  Kellinger  v.  Forty-second  Street 
Railway  Co.  (supra)  referring  to  the  title  of  the  city  of  New 
York  to  the  land  on  which  the  streets  are  laid,  the  court  say : 
'•  It  is  held,  not  as  private  property,  but  in  trust  for  public  use," 
with  the  farther  declaration  that  it  was  for  the  purpose  of  main- 
taining public  streets.  That  the  case  of  People  v.  Kerr  (supra) 
was  put  upon  the  ground,  that  this  trust  was  for  the  people  of 
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the  whole  State,  and  consequently  its  absolute  control  and 
direction  was  in  the  legislature — "that  legislative  authority  to 
construct  a  railroad  on  the  surface  of  the  streets,  without  a 
change  of  grade,  was  a  legitimate  exercise  of  the  power  of 
regulating  public  rights  for  public  uses,  and  that  the  city  was 
not  entitled  to  compensation  because  it  had,  as  a  corporation, 
no  property  which  was  appropriated." 

It  seems  to  me  that  the  positions  upon  which  the  judgment 
in  these  two  cases  rests  have  no  place  in  the  one  before  us. 
The  use  permitted  was  not  inconsistent  with  the  purposes  of 
the  trust.  It  was  not  denied  that  the  abutting  owner  had  a 
right  to  have  the  premises  kept  open  above  the  surface.  The 
question  was  not  in  either  case.  Here  the  facts  show  the  erec- 
tion of  a  framework  and  such  a  structure  as  will  fill  so  much 
of  the  carriage-way  of  the  street  as  is  above  fifteen  feet  above 
the  road-way.  I  find  no  difficulty  in  agreeing  with  the  views 
of  the  learned  Judge  Emott  in  People  v.  Kerr,  and  those  of 
the  ingenious  and  able  counsel  for  the  respondent  as  to  the 
propriety  of  extending  the  law  of  city  ways  to  meet  the  de- 
mands of  a  progressive  civilization,  but  to  uphold  this  judg- 
ment requires  us  to  hold  that  the  way  may  be  extinguished. 
This  cannot  be  done  even  by  the  legislature,  without  compen- 
sation to  the  abutting  owner.  It  would  be  a  perversion  of  law 
and  reason  to  construe  a  trust  to  keep  open  land  for  street  pur- 
poses, as  subject  to  such  regulation  as  would  destroy  the  6treet, 
or  enable  the  legislature  or  the  municipality  to  grant  away  an 
exclusive  right  to  any  part  of  it.  As  we  have  seen,  this  was  not 
done  in  the  Surface  Railway  Cases,  and  it  is  precisely  what,  if 
the  judgment  before  us  is  upheld,  has  been  done  here.  So  far  as 
the  public  is  concerned,  it  may  stand.  Not  so  as  to  the  individ- 
ual. As  an  abutter  on  the  street,  he  has,  as  I  have  endeavored 
to  show,  a  right  to  the  light  and  air  afforded  by  it.  As  to  him, 
it  would  seem  that  the  proceedings  by  which  the  land  has  been 
taken  or  the  dedication  made  contain  the  terms  of  a  contract, 
and  if  so,  could  be  changed  neither  by  the  city,  of  its  own 
motion,  or  in  the  exercise  of  authority  derived  from  the  legis- 
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lature.    (People  v.  Morris,  13  Wend.  328 ;   Sinking  Fund 
Cases,  99  XL  S.  746.) 

The  particular  purpose  for  which  the  land  is.  taken  is  de- 
clared by  the  statute  or  by  the  grant  in  trust  for  that  purpose. 
It  also  serves  other  purposes,  and  those  purposes  are  not  inter- 
fered with.  Before  any  interest  passed  to  the  city,  the  owner N 
of  the  land  had  from  it  the  benefit  of  air  and  light.  The  pub- 
lic purpose  of  a  street  requires  of  the  soil  the  surface  only. 
Very  ancient  usage  permits  the  introduction  under  it  of  sewers 
and  water-pipes,  and  upon  it  posts  for  lamps.  Of  these  things 
an  abutting  owner  could  not  complain,  but  he  is  not  required 
to  hold  his  peace  in  the  presence  of  such  an  erection  as  is 
threatened  by  the  defendant ;  and  as  it  will,  when  completed, 
be  permanent,  continually  causing  injury  to  him,  the  remedy 
by  injunction  for  which  he  prayed  was  appropriate  and  should 
have  been  granted.  {Milhau  v.  Sharp,  27  N.  T.  611 ;  WUr 
Hams  v.  S.  T.  C.  B.  R.,  Co.,  16  id.  97.) 

I  also  think  the  plaintiff  may  stand  upon  his  first  proposition, 
that  he  owns  the  fee  of  the  street,  and  that  the  learned  trial 
court  erred  in  holding  that  the  bed  of  Front  street  was  ex- 
cepted from  the  grants  to  which  I  have  above  referred.  Front 
street  was  not  then  constructed.  The  description  in  terms  em- 
braces the  land  now  occupied  by  it ;  and  this  I  do  not  under- 
stand the  learned  counsel  for  the  respondent  to  deny,  but  his 
argument  is,  that  it  was  not  intended  to  divest  the  city  of  the 
same  title  to  Front  street  that  it  had  in  other  streets,  that  "  the 
clauses  relating  to  the  streets  amount  to  a  reservation  of  the 
streets  from  the  operating  clause  of  the  granting  part."  I  should 
rather  say,  that  the  effect  of  those  covenants  was  to  create  in 
the  city  an  incorporeal  right  —  an  easement  fee  —  to  have  the 
land  marked  as  streets  kept  open  for  public  uses  as  such.  If 
the  grantee's  covenant  is  literally  construed,  no  other  construc- 
tion can  be  given  to  it ;  for  the  undertaking  is  to  "  construct 
thte  streets  "  on  the  lot  granted.  ^ 

The  street,  therefore,  is  to  be  erected  over  part  of  the  land 
granted.  Nothing  is  withheld  or  excepted  from  the  grant — all 
passes.    There  is,  however,  the  creation  of  an  easement  which 
Siokbls— Vol.  XLV.       21 
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before  had  no  existence.  When  the  land  was  conveyed,  this 
was  separated  from  the  right  to  the  land,  or  reserved.  No 
part  of  tbe  land  was  excepted  from  the  grant.  The  whole,  in- 
cluding the  bed  of  the  street,  passed  by  thd  conveyance,  subject 
only  to  street  uses.  In  Richardson  v.  PaJmter  (38  N.  H.  212)  a 
farm  was  granted  "  reserving  to  the  public  the  use  of  the  road 
through  said  farm  ;  also  reserving  to  the  White  Mountains  rail- 
road the  road- way  for  said  road,  as  laid  out  by  the  railroad  com- 
missioners." The  court  say :  "  The  design  and  operation  of  the 
exception  in  regard  to  the  road- way  of  the  White  Mountain 
railroad  can  only  be  holden  to  be  to  subject  the  grant  to  the 
easement  or  right  of  user  of  that  corporation,  in  the  lands  laid 
out  for  their  road-way,  while  the  lands  themselves — the  fee  in 
the  6oil  over  which  the  railroad  had  been  established  —  subject 
to  that  right  or  easement,  passed  to  'the  grantee'  under  the 
deed."  Many  other  cases  are  referred  to  by  the  appellant,  to 
the  same  effect,  and  it  seems  to  be  well  settled  that  such  a  right 
is  not  a  right  to  the  land,  nor  to  any  corporeal  interest  in  the 
land,  and  the  soil  is  in  no  sense  the  property  of  the  owner  of 
the  right.  The  owner  parts  with  no  rights  save  such  as  are 
necessary  to  secure  the  land  for  street  uses.  Any  other  con- 
struction would  defeat  the  grant,  and  should  not  be  indulged 
in.  (Duryea  v.  Mayor,  etc.,  62  N*.  Y.  592 ;  Craig  v.  Wells, 
11  id.  315  ;  Starr  v.  Child,  5  Denio,  599.)  If  this  is  so  as 
to  the  original  grants,  we  need  spend  no  time  in  showing  that 
the  plaintiff  succeeds  to  the  rights  so  conveyed.  There  is  no 
evidence  that  the  grantors  did  not  intend  to  convey  their 
entire  estate,  so  far  as  the  street  opposite  the  plaintiff's 
lot  is  concerned,  nor  to  except  his  title  from  the  operation  of 
the  general  rule,  that  a  lot  bounded  on  a  street  extends  to  its 
center.  Here  the  plaintiff's  lot  is  so  bounded.  (Mott  v.  Mott, 
68  N.  Y.  246;  BisseUw.  The  N.  Y.  C.  R.R.  Co.,  23  id.  61 ; 
Perrin  y.  The  N.  T.  C.  R.  R.  Co.,  36  id.  120 ;  Wallace  v. 
Pee,  50  id.  694.)  In  whatever  way,  therefore,  we  view  the 
plaintiff's  case,  the  result  is  the  same.  A  right  of  property  in 
the  street,  with  which,  until  properly  appropriated  and  com- 
pensation made,  the  defendant  cannot  intermeddle. 
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This  opinion  was  submitted  to  the  court  upon  the  first  argu- 
ment of  this  case.  It  has  since  been  reargued  with  greater 
fullness  than  before,  and  a  careful  consideration  of  the  points 
made  by  counsel  has  confirmed  the  views  then  entertained  by 
me.  As  the  judgment  below  is  to  the  contrary,  it  should  be 
reversed,  aud  a  new  trial  granted,  with  costs  to  abide  the  event. 

Tracy,  J.  The  principal  question  to  be  determined  in  this 
case  is,  has  the  plaintiff's  property  been  taken  for  public  use 
within  the  meaning  of  the  Constitution  of  this  State? 

The  plaintiff  claims  that  by  the  true  construction  of  the 
deeds  from  the  city  to  his  original  grantors,  the  bed  of  Front 
(then  Water)  street  was  included  in  the  grant,  and  that  he  is 
now  the  owner  of  the  fee  of  one -half  of  the  bed  of  Front 
street  in  front  of  his  lots.  But  if  this  claim  be  not  sustained, 
then  he  insists  that,  in  the  original  grants  of  the  premises  in 
question,  the  city  of  New  York  covenanted  with  his  grantors 
that  Front  street  should  be  and  remain  an  open  street  forever. 
That  this  covenant,  being  for  the  benefit  of  the  abutting  lands, 
is  one  running  with  the  land,  and  the  right  or  privilege  secured 
thereby  constitutes,  property  within  the  meaning  of  article  1, 
section  6,  of  the  Constitution,  which  provides  that  "  private 
property  shall  not  be  taken  for  public  use  without  just  com- 
pensation." 

The  plaintiff's  lots,  numbers  seven  and  nine,  abutting  on 
Front  street,  were  formerly  water  lots,  or  lands  under  water. 
These  lots,  and  the  streets,  were  part  of  a  larger  tract  owned 
by  the  city,  which,  prior  to  1773,  it  caused  to  be  surveyed  and 
laid  out  into  streets  and  lots  and  designated  upon  a  map. 

In  May  and  December,  1773,  the  city  granted  and  conveyed 
one  of  the  plaintiff's  lots,  with  other  lands,  to  one  De  Peyster 
and  the  other  lot  to  one  Ellison.  The  boundary  of  the  grant 
on  one  side  began  at  Dock  street,  extending  easterly  across  the 
street  then  shown  on  the  map  as  Water  (now  Front)  street,  to 
what  would  be  the  westerly  limits  of  the  East  river  when  the 
lands  should  be  filled  in  and  the  streets  mentioned  in  said  grant 
made  and  constructed. 
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The  plaintiffs  lots  are  described  as  being  upon  the  side  of 
Water  (now  Front)  street,  as  by  the  survey  made  of  these  and 
sundry  other  lots  by  Gerard  Bancker,  dated  the  tenth  day  of 
November,  1772,  and  filed  in  the  office  of  the  town  clerk,  as 
will  more  fully  appear,  with  the  appurtenances  thereto  belong- 
ing and  appertaining. 

The  grantees  covenanted  and  agreed  to  widen  Dock  street 
fifteen  feet,  and  to  build  and  construct  a  good  and  substantial 
street  as  so  widened ;  to  make  and  construct  Water  (now  Front) 
street,  and  also  to  build  and  erect  a  good  substantial  dock  or 
street  on  the  outward  boundary  of  their  respective  grants,  and 
the  deed  then  declares  "  which  said  several  streets  shall  for- 
ever thereafter  continue  and  be  for  the  free  and  common  pas- 
sage of,  and  as  public  streets  and  ways  for,  the  inhabitants  of 
the  said  city,  and  all  others  passing  through  or  by  the  same,  in 
like  manner  as  other  streets  of  the  same  city  now  are,  or  law- 
fully  ought  to  be."  The  trial  court  finds  that  the  grantees 
made  and  constructed  the  several  streets  mentioned  in  the 
grant,  and  that  the  plaintiff  is  now  the  owner  of  said  lots 
upon  which  "  is  erected  a  warehouse  occupying  the  entire  front, 
and  four  stories  high."  The  defendant  insists,  and  the  trial 
court  found,  that,  by  the  true  construction  of  the  deed,  the 
bed  of  Front  street'was  excepted  therefrom,  and  never  passed 
to  the  plaintiff's  original  grantors. 

The  necessary  effect  of  this  construction  of  the  grant  is  to 
make  the  covenant  found  therein,  that  the  said  several  streets 
shall  forever  thereafter  continue  to  be  public  streets,  a  cove- 
nant of  the  city  and  not  of  the  grantees ;  for  we  must  assume 
that  the  covenant  was  made  by  the  party  who  held  the  title  to 
the  bed  of  the  street,  and  therefore  had  power  to  control  its 
use,  and  not  by  one  who  had  no  title  and  consequently  no 
such  power.  If  the  bed  of  the  street  was  included  in  the 
grant,  and  the  title  thereto  passed  to  the  grantees,  then  it  is 
even  more  clear  that  the  covenant  must  be  deemed  the  cove- 
nant of  the  city.  The  land  designated  on  the  map  as  a  street, 
with  other  lands  on  both  sides  thereof  and  abutting  thereon, 
being  conveyed  to  private  persons,  could  not  become  a  street 
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except  by  proceedings  taken  for  that  purpose,  or  by  a  dedica- 
tion of  it  by  the  owners  to  the  public  use,  and  its  acceptance 
by  the  public  Mere  dedication  is  not  enough ;  lands  so  dedi- 
cated do  not  become  a  public  street  until  accepted  by  the  public 
authorities.  The  construction  of  the  streets  by  the  grantees 
in  performance  of  the  covenant  on  their  part  would  amount  to 
a  dedication  of  the  street  to  public  use.  The  covenant  of  the 
city  that  the  streets  when  constructed  should  be,  and  remain, 
public  streets  forever,  constitutes  an  acceptance  by  the  city  of 
the  lands  thus  dedicated.  {Oswego  v.  Oswego  Canal  Co.,  6  N. 
Y.  257 ;  Zee  v.  Sandy  Sill,  40  id.  442 ;  Requa  v.  Rochester, 
45  id.  129;  6  Am.  Kep.  52.)  Assuming  the  construction 
placed  upon  the  grant  by  the  court  below  to  be  correct,  we 
have  to  consider  the  effect  of  such  a  covenant  in  a  grant  of 
land  made  by  a  municipal  corporation  having  authority  to  lay 
out  and  open  streets,  and  to  acquire  lands  for  that  purpose. 

Where  an  individual  conveys  village  or  city  lots,  designated 
upon  a  map  as  abutting  upon  a  public  street,  the  map  being 
referred  to  in  the  deed,  it  is  well  settled  that  the  grantee  ac- 
quires, as  against  the  grantor,  a  right  of  way  over  the  strip  of 
land  referred  to  as  a  street,  although  the  same  may  not  in  fact 
be  a  public  street,  not  having  been  accepted  by  the  public  as 
such ;  yet,  as  between  the  parties  to  the  grant,  the  land  is 
deemed  to  have  been  dedicated  to  the  public  by  the  grantor, 
and  he  cannot  thereafter  appropriate  said  lands  to  any  use  in- 
consistent with  their  use  as  a  public  street.  {Oswego  v.  Oswego 
Canal  Co.,  6  N.  Y.  257 ;  Cox  v.  James,  45  id.  557 ;  Smyles  v. 
Hastings,  22  id.  217 ;  In  re  The  Mayor,  etc.,  2  Wend.  472 ;  In 
re  The  Mayor,  etc.,  1  id.  262.) 

The  same  rule  applies  to  the  State,  or  a  municipal  corporation 
when  it  deals  with  its  lands  as  owner  or  proprietor.  {City 
qf  Oswego  v.  Oswego  Canal  Co.,  supra.) 

In  the  case  1  Wend.  262,  the  court  says,  in  such  a  case  the 
grantee  "  obtains  a  perpetual  right  of  way  over  the  space  called 
a  street"  In  2  Wend,  {swprd)  in  such  a  case,  the  court  says, "  a 
covenant  will  be  implied  that  the  purchaser  shall  have  an  ease- 
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ment  or  right  of  way  in  the  street  to  the  fall  extent  of  its  di- 
mensions." 

The  city  of  New  York  having  power  to  lay  out  and  open 
streets,  and  to  acquire  lands  for  such  purposes  had  power  to 
dedicate  its  own  lands  to  such  uses  and  to  bind  itself  by  a 
covenant  with  its  grantees  of  abutting  lands  that  a  particular 
street  should  forever  be  kept  as  a  public  street.  What  interest 
then,  if  any,  did  the  grantees  acquire  in  the  bed  of  the  street 
by  such  grant  and  covenant  ? 

M.  purchased  land  in  a  village  adjoining  a  public  street,  and 
it  was  at  the  same  time  agreed  between  him  and  the  grantor 
that  a  triangular  piece  of  land  belonging  to  the  latter,  on  the 
opposite  side  of  the  street,  and  in  front  of  the  land  sold,  should 
never  be  built  upon,  but  should  be  deemed  public  property ; 
and  the  grantor  executed  to  the  grantee  a  deed  of  the  land  sold 
and  a  bond  for  the  performance  of  the  agreement  as  to  the 
triangular  piece  of  land,  both  instruments  being  proved  and  re- 
corded. 

EL  afterward  purchased  of  the  grantee  the  land  opposite 
the  triangular  piece,  after  being  informed  by  him  of  the  privi- 
lege secured  by  the  bond. 

Held,  by  the  chancellor,  that  H.  was  entitled  to  the  benefit 
of  the  agreement,  and  that  the  grantee  could  not,  without 
his  (H.'s)  consent,  be  permitted  to  make  a  new  arrangement 
with  the  holder  of  the  legal  estate  in  the  triangular  piece,  by 
which  buildings  should  be  erected  thereon.  That  this  right  or 
privilege  constituted  an  easement  in  the  triangular  piece.  It 
was  further  held  that  easements  are  annexed  to  the  dominant 
tenement  and  pass  to  the  grantee  of  such  estate.  It  was  also 
held,  that  they  are  also  a  charge  upon  the  estate  of  the  servient 
tenement,  and  follow  such  an  estate  into  the  hands  of  those  to 
whom  such  servient  tenement  or  any  part  thereof  is  conveyed. 
(HiUa  v.  Miller,  3  Paige,  256.) 

The  same  question  was  again  before  the  chancellor  in  the 
case  of  The  Trustees  of  Watertozon,  and  White  v.  Cwoen  and 
Bagg  (4  Paige,  510),  where  it  was  again  held  that  a  grantee 
of  a  lot  adjoining  a  public  square,  who  has  a  special  covenant 


1882.]        Stobt  v.  New  York  Elevated  R.  K>  Co.  167 


-*. 


Opinion  of  the  Court,  per  Tract,  J. 


from  the  original  owner  of  the  ground  that  it  shall  be  kept 
open  for  the  benefit  of  his  land  may  restrain  the  grantor  from 
violating  the  covenant.  It  was  also  held  that  a  covenant  in  a 
deed  of  land  not  to  erect  a  building  on  a  common  square, 
owned  by  the  grantee  in  front  of  the  premises  conveyed,  is  a 
covenant  running  with  the  land,  and  was  the  grant  of  a  privilege 
or  easement  which  passed  to  a  subsequent  grantee  of  the  estate 
without  any  special  assignment  of  the  covenant. 

The  principle  of  these  cases  was  recently  affirmed  by  this 
court  in  the  case  of  Phoenix  Ins.  Co.  v.  Continental  Ins.  Co. 
(87  N.  T.  400). 

In  the  case  last  cited,  H.  conveyed  land  to  .S.  by  deed,  and 
the  grantee  covenanted  for  himself,  his  representatives  and  as- 
signs not  to  erect,  or  cause  to  be  erected,  any  building  or  erec- 
tion on  a  certain  specified  part  of  the  premises  conveyed,  which 
adjoined  the  remaining  land  of  the  grantor,  and  it  was  held, 
all  the  judges  concurring,  that  such  a  covenant,  both  in  respect 
to  the  burden  and  the  benefit,  adheres  to  and  follows  the  re- 
spective parcels  of  land  through  all  the  devolutions  of  the  title; 
and  the  right  to  enforce  the  covenant  passed  to  the  plaintiff  as 
subsequent  grantee  of  H.  of  the  dominant  tenement,  and  the 
covenant  would  be  enforced  by  a  court  of  equity  against  a  sub- 
sequent purchaser  of  the  servient  tenement,  who  purchased 
with  notice  of  the  covenant.  These  cases  are  directly  in  point, 
and  it  follows  that,  by  the  law  of  this  State  as  interpreted  and 
held  by  its  highest  courts  for  the  last  fifty  years  without  criti- 
cism or  doubt,  the  grantees  of  the  city,  by  force  of  their  grant, 
acquired  the  right  to  have  Front  street  kept  forever  as  a  public 
street.  The  street  thus  became  what  is  known  to  the  common 
law  as  the  servient  tenement,  and  the  lots  abutting  thereon  the 
dominant  tenement.  Such  servitude  constitutes  a  private  ease- 
ment in  the  bed  of  the  street  attached  to  the  lots  abutting 
thereon,  and  passed  to  the  plaintiff  as  the  owner  of  such  lots. 
That  an  easement  is  property,  within  the  meaning  of  the  Con- 
stitution, cannot  be  doubted.  This  was  expressly  adjudicated 
in  this  court  in  the  case  of  Arnold  v.  The  Hudson  Hiver  Hail- 
road  Company  (55  N.  Y.  661).    Arnold  owned  a  nail  factory, 
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together  with  the  right  to  take  a  certain  quantity  of  water  from 
a  creek,  and  to  convey  it  over  or  under  the  surface  of  interven- 
ing lands^o  such  factory  to  propel  machinery.  For  this  pur- 
pose he  built  a  trunk  about  six  feet  above  the  surface,  through 
which  the  water  was  conveyed.  In  1850,  the  defendant,  having 
acquired  title  to  a  portion  of  the  intervening  lands,  constructed 
tracks  thereon,  removed  the  portion  of  the  trunk  over  said 
surface  without  Arnold's  knowledge,  and  constructed  another 
trunk  under  the  lands,  through  which  the  water  was  conveyed 
and  then  raised  by  a  pen-stock  into  the  old  trunk  near  the  fac- 
tory. Hddy  by  the  concurrence  of  all  the  judges  voting,  that 
Arnold's  easement  was  property  within  the  meaning  of  article 
1,  section  6,  of  the  Constitution,  and  therefore  could  not  —  nor 
could  any  portion  of  it  —  be  taken  for  public  use  without  com- 
pensation. 

•In  Doyle  v.  Lord  (64  N.  T.  432;  21  Am.  Rep.  629), 
this  court  held  that  a  lessee  of  a  store  had  an  easement  for  the 
purpose  of  light  and  air,  in  a  yard  attached  to  the  building.  In 
ShAh  Ave.  B.  B.  Oo.  v.  Kerr  et  al.  (72  K  Y.  330),  this  court 
also  held  that  an  easement  in  a  public  street  may  be  condemned 
and  taken  for  public  use. 

The  next  question  to  be  considered  is,  has  the  plaintiffs 
property  been  taken  by  the  defendant,  within  the  meaning  of 
the  Constitution  of  this  State  ?  To  constitute  such  a  taking  it  is 
sufficient  that  the  person  claiming  compensation  has  some  right 
or  privilege,  secured  by  grant,  in  the  property  appropriated  to 
the  public  use,  which  right  or  privilege  is  destroyed,  injured  or 
abridged  by  such  appropriation.  Has  the  plaintiff's  easement 
in  Front  street  been  destroyed,  or  injured,  by  the  appropriation 
of  the  street  to  the  uses  of  the  defendant's  road  ?  As  we  have 
seen,  the  plaintiff  acquired  nothing  more  than  a  right  to  have 
the  street  kept  as  a  public  street,  and  this  must  be  deemed  to 
be  held  subject  to  the  power  of  the  legislature  to  regulate  and 
control  the  public  uses  of  the  street. 

This  brings  us  to  the  question  whether  the  occupation  of  the 
street  by  the  defendant's  road  is  compatible  with,  or  destructive 
of  its  use  as  a  public  street. 
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Front  street  is  about  forty-five  feet  in  width,  the  road-way 
between  the  curbstones  being  about  twenty-four  feet  wide. 

The  trial  court  has.  found  as  a  fact  that  the  defendant's  road 
is  to  be  constructed  upon  a  series  of  columns  about  fifteen 
inches  square,  fourteen  and  a  half  feet  high,  placed  about  five 
inches  inside  the  edge  of  the  sidewalk  and  carrying  cross  gird- 
ers, which  support  four  sets  of  longitudinal  girdere,  upon 
which  are  placed  cross  ties  for  three  sets  of  rails  for  a  steam 
railroad;  that  the  girders  are  thirty-nine  inches  deep;  the 
longitudinal  girders  thirty-three  inches  deep ;  that  the  line  of 
columns  abridges  the  sidewalk  and  correspondingly  interferes 
with  the  street  and  thoroughfare  where  such  columns  are 
located  thereon. 

That  the  structure  as  proposed  on  Front  street  will  fill  so 
much  of  the  carriage-way  of  the  street  as  is  about  fifteen  feet 
above  the  road-way.  The  effect  of  such  structure  the  court 
finds  will  be  to  some  extent  to  obscure  the  light  of  the  abutting 
premises  opposite  to  it,  and  will  to  some  extent  impair  the 
general  usefulness  of  the  plaintiffs  premises  and  depreciate 
their  value. 

Can  the  street  be  lawfully  appropriated  to  such  a  structure 
without  making  compensation  to  the  plaintiff  for  his  easement 
therein  ?  This  is  a  question  of  power.  If  the  legislature  has 
power  to  authorize  such  a  structure,  without  compensation,  its 
exercise  cannot  be  regulated  by  the  courts.  II  one  road  may 
be  authorized  to  be  constructed  upon  two  series  of  iron  columns 
placed  in  the  street,  another  may  be  authorized  to  be  supported 
upon  brick  columns,  or  upon  brick  arches  spanning  the  street. 
If  a  superstructure  may  be  authorized  which  spans  the  entire 
carriage-way  at  fifteen  feet  above  the  bed  of  the  street,  one 
may  be  authorized  which  spans  the  entire  street,  from  building 
to  building,  thus  excluding  light  and  air  from  the  street  and 
from  the  property  abutting  thereon.  Thus  an  open  street 
would  be  converted  into  a  covered  way,  and  so  filled  with 
columns  or  other  permanent  structures  as  to  be  practically  im- 
passable for  vehicles.  The  city  undertook  and  agreed  with  the 
plaintiffs  grantors  that  Front  street,  when  constructed  by 
Siokels  —  Vol.  XLV.        22 
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them,  should  forever  thereafter  continue  and  be  kept  as  a  public 
street  in  like  manner  as  other  streets  of  the  same  city  now  are 
or  lawfully  ought  to  be.  This  fixes  with  definiteness  and  pre- 
cision the  character  of  the  street  which  the  parties  to  the  con- 
tract intended  to  secure.  As  the  other  streets  of  the  city  were, 
or  lawfully  ought  to  be,  so  this  street  was  to  be  ;  it  was  to  be 
an  open  street ;  one  which  would  furnish  light  and  air  to  the 
abutting  property,  and  a  free  and  unobstructed  passage  to  the 
inhabitants  of  the  city.  A  covenant  to  keep  a  strip  of  land 
open  as  a  public  street  forever  js  a  covenant  not  to  build  thereon, 
and  brings  this  case  directly  within  the  principle  of  the  cases 
of  Hills  v.  Miller y  The  Trustees  of  Watertown,  and  White  v. 
Cotoen  and  Baggy  and  the  Phomix  Ins.  Go.  v.  The  Corvtinenr 
tal  Ins.  Co.  (supra).  "While  the  legislature  may  regulate  the 
uses  of  the  street  as  a  street,  it  has,  we  think,  no  power  to 
authorize  a  structure  thereon  which  is  subversive  of,  and  repug- 
nant to  the  usesof  the  street  as  an  open  public  street.  Whether 
a  particular  structure  authorized  by  the  legislature  is  consistent 
or  inconsistent  with  the  uses  of  thev  street  as  a  street  must  be 
largely  a  question  of  fact  depending  upon  the  nature  and 
character  of  the  structure  authorized. 

The  court  below  found  that  the  series  of  iron  columns 
abridges  the  street,  and  the  superstructure  erected  thereon  ob- 
scures the  light  to  the  adjoining  premises,  and  depreciates  the 
value  of  the  plaintiffs  property. 

The  extent  to  which  plaintiff's  property  is  appropriated  is  not 
material ;  it  cannot,  nor  can  any  part  of.it,  be  appropriated  to 
the  public  use  without  compensation. 

We  think  such  a  structure  closes  the  street  pro  tanto  and 
thus  directly  invades  the  plaintiff's  easement  in  the  street  as 
secured  by  the  grant  of  the  city.  • 

Whatever  view  be  taken  of  the  facts  of  this  branch  of  the 
case,  the  same  result  must  be  reached.  If  the  title  to  the  bed 
of  the  street  passed  to  the  grantees  of  thfe  city,  then  the  public 
acquired  a  mere  easement  in  the  street,  resulting  from  its  dedi- 
cation to  public  use,  the  easement  resting  upon  the  express 
covenant  of  the  owner  of  the  fee  that  the  street  shall  be  kept 
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as  a  public  street  forever.    The  fee  remained  in  the  owner 
malting  the  dedication,  and  he  having  sold  lots  abutting  upon 
the  street,  the  purchaser,  as  we  have  already  seen,  obtained  a 
perpetual  right  of  way  over  the  space  called  a  street  to  the  full 
extent  of  its  dimensions.     Whether  the  bed  of  the  street  was 
excepted  from  the  grant  of  the  city,  and  the  title  thereof  never 
vested  in  the  grantees,  or  whether  the  bed  of  the  street  was  in- 
cluded in  the  grant  and  passed  to  such  grantees,  is  of  little 
importance,  as  in  either  event  the  plaintiff  has  a  private  ease- 
ment of  a  right  of  way  in  the  street,  coupled  with  an  express 
covenant  that  the  entire  space,  marked  on  the  map  as  Front 
street,  shall  forever  be  kept  as  a  public  street. 
The  defendant's  railroad,  as  authorized  by  the  legislature,  di- 
/    rectly  encroaches  upon  the  plaintiffs  easement  and  appropriates 
I    his  property  to  the  uses  and  purposes  of  the  corporation.   This 
i     constitutes  a  taking  of  property  for  public  use.   It  follows  that 
|     such  a  taking  cannot  be  authorized  except  upon  condition  that 
the  defendant  makes  compensation  to  the  plaintiff  for  the 
property  thus  taken. 

The  conclusion  here  reached  is  not  in  conflict  with  the 
determination  of  this  court  in  the  cases  of  The  People  v.  Kerr 
(27  K  T.  188),  Kellmgerv.  Forty-second  St.,  ete.,  R.  R.  Go. 
(50  id.  206),  and  other  similar  cases. 

We  agree  with  Church,  Ch.  J.,  in  the  case  last  cited,  that  "  it 
is  not  quite  clear  as  to  what  was  intended  to  be  decided  by  the 
court  in  The  People  v.  Kerr,  relative  to  the  rights  of  abutting 
owners." 

In  that  case  all  of  the  private  parties  were  abutting  owners 
upon  streets  that  had  been  opened  under  the  act  of  1813, 
whereby  the  city  acquired  the  fee  of  the  street,  "  in  trust, 
nevertheless,  that  the  same  be  appropriated  and  kept  open  for, 
or  as  a  part  of  a  public  street,  avenue,  square  or  place,  forever, 
in  like  manner  as  -the  other  public  streets  in  said  city  are,  or 
of  right  ought  to  be."  The  only  question  which  could  have 
been  there  presented  and  determined,  so  far  as  the  abutting 
owners  were  concerned,  was  whether  the  use  to  which  the 
street  was  appropriated  by  the  act  authorizing  the  construction 
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of  what  are  known  as  horse  or  street  railroads,  appropriated  the 
streets  to  a  use  inconsistent  with  their  use  as  open  public 
■  streets.  Whether  the  rights  of  abutting  owners  in  the  streets 
were  invaded,  depended  upon  the  nature  and  extent  of  the  in- 
terest acquired  by  the  public  in  the  lands  embraced  therein. 
It  is  well  settled  that  the  State  in  the  exercise  of  the  right 
of  eminent  domain,  or  a  corporation  having  the  delegated 
power,  may  acquire  such  an  interest  or  estate  as  in  the  judg- 
ment of  the  legislature  the  public  services  may  demand. 
(Eeyuxvrd  v.  The  Mayor  of  New  York,  3  Seld.  314.)  It 
may  acquire  the  property  in  fee-simple  absolute,  or  a  quali- 
fied fee,  or  an  easement  merely,  or  the  right  to  a  temporary  or 
permanent  use  of  the  property  {Sixth  Avenue  R.  R.  Co.  v. 
Kerr j  72  N.  Y.  333),  and  the  compensation  to  be  made  is  regu- 
lated by  the  extent  of  the  interest  acquired.  The  proceedings 
by  which  land  is  acquired  by  the  exercise  of  the  right 
of  eminent  domain  amount  to  a  statutory  conveyance  of 
the  same  to  the  public  or  the  corporation,  and  there  is  no 
distinction  between  such  a  conveyance  and  a  voluntary  con- 
veyance made  for  a  public  use.  Where  property  is  acquired 
for  public  use  by  proceedings  m  vnwtivm,  the  statute  which 
authorizes  the  acquisition  constitutes  the  contract  between 
the  citizfen  and  the  public  ;  and  when  the  interest  has  once 
been  acquired  it  cannot  be  changed  or  enlarged  without 
further  compensation.  It  is  only  where  the  title  is  acquired  in 
fee-simple  absolute  that  the  property  may  be  converted  to 
other  public  uses,  or  the  particular  use  ceasing,  it  may  be  sold 
and  conveyed,  and  converted  to  private  uses.  (Heywwrd  v. 
The  Mayor  of  JVew  York,  3  Seld.  314 ;  Brooklyn  Park 
Commissioners  v.  Armstrong,  45  N.  Y.  239  ;  6  Am.  Kep.  70.) 
But  where  the  public  acquire,  not  the  property  itself,  but  the 
mere  right  to  use  it  for  a  particular  purpose,  the  title  of  the  for- 
mer owner  is  not  extinguished,  but  is  so  qualified  that  it  can 
only  be  enjoyed  subject  to  the  easement.  In  such  case  the  title 
of  the  public  is  limited  to  the  particular  use,  with  the  powers 
and  privileges  incident  thereto,  such  as  the  right  to  use  the 
timber  and  soil  for  the  purpose  of  constructing  and  maintaining 


1882.]        Stobt  v.  Nbw  York  Elbvatbd  B.  R  Co.  173 

Opinion  of  the  Court,  per  Tracy,  J. 

the  street  The  former  proprietor  still  retains  his  exclusive 
right  in  all  mines,  quarries,  springs  of  water,  timber  and  earth 
and  may  enjoy  the  beneficial  ownership  of  the  fee  for  every 
purpose  not  incompatible  with  the  public  use  for  which  the 
land  was  taken,  and  may  maintain  trespass,  ejectment,  or 
waste  (Jackson  v.  Hathaway,  15  Johns.  447 ;  The  Presby- 
terian Society  of  Waterloo  v.  TheAvbum  db  Rochester  R.  R. 
Co.,  3  Hill,  567),  and  the  use  ceasing,  the  title  reverts  to  the 
former  owner,  freed  from  the  public  easement. 

By  the  act  of  1813  the  city  acquired  the  fee  in  the  street,  in 
trust,  however,  for  a  particular  public  use.  Conceding  that 
this  trust  is  for  the  benefit  of  the  abutting  owner,  as  well  as 
for  the  public,  the  only  right  which  he  has  in  the  street  is  the 
right  to  insist  that  the  trust  be  faithfully  executed.  So  long 
as  the  street  is  kept  open  as  a  public  street,  the  abutting  owner 
cannot  complain.  The  question  presented  in  the  case  of 
People  v.  Kerr  was  whether  the  particular  structure  there 
authorized  was  inconsistent  with  the  continued  use  of  the 
streets  as  open  public  streets  of  the  city.  Whether  it  was  or 
not  was  a  question  of  fact  dependent  upon  the  nature'  and 
character  of  the  structure  there,  involved.  The  court  found 
and  determined  that  it  was  not  inconsistent  with  the  public 
uses  of  a  public  street,  but  was  in  aid  of  such  uses. 

And  in  Kellmger  v.  The  Forty-second  Street,  etc.,  R.  R.  Co. 
(50  N.  Y.  206)  this  court  limits  the  decision  in  the  case  of  the 
People  v.  Kerr  to  a  "  simple  declaration  that  the  legislative 
authority  to  construct  a  railroad  on  the  surface  of  the  street 
without  a  change  of  grade  was  a  legitimate  exercise  of  the  power 
of  regulating  the  use  of  public  streets  for  public  uses." 

The  question  whether  the  abutting  owners  upon  streets 
opened  under  the  act  of  1813  had  the  right  to  prevent  their 
being  converted  to  a  use  destructive  of  their  existence  as  public 
streets  was  not  deemed  by  the  court  to  be  involved  in  that 


This  appears  from  the  report  of  the  case.  Davtes,  J.,  did  not 
sit  in  the  case.  Rosek&ans,  J.,  was  of  the  opinion  that  the  power 
of  the  legislature*  extended  only  to  governing  the  mode  of  pass- 
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ing  upon  the  surface  of  streets,  and  Judges  Baloom  and  Marvin, 
concurring  in  the  result,  stated  that  "  there  might  be  a  private 
right  in  the  owners  adjoining  the  street  to  have  free  access  to 
their  premises,  held  under  the  original  proprietor,  of  the  tract 
embracing  the  street,  of  which  such  owner  could  not  be  de- 
prived by  the  assent  or  surrender  of  the  public,  or  of  the 
general  owner  of  the  fee  of  the  street,  or  both,  without  com- 
pensation for  his  incidental  interest  or  easement  in  the  street 
This  they  said  to  preclude  the  conclusion,  if  such  a  thing  were 
possible,  that  any  such  interest  had  been  disregarded.  They 
saw  no  such  question  in  the  case."  But  the  question  which 
was  not  seen  to  be  involved  in  that  case  is  the  only  ques- 
tion involved  in  the  case  now  under  consideration.  The 
question  here  presented  is,  not  whether  the  legislature  has  the 
power  to  regulate  and  control  the  public  uses  of  the  public 
streets  of  the  city,  but  whether  it  has  the  power  to  grant  to  a 
railroad  corporation  authority  to  take  possession  of  such  streets 
and  appropriate  them  to  uses  inconsistent  with  and  destructive 
of  their  continued  use  as  open  public  streets  of  the  city. 

Had  the  act  in  that  case  authorized  the  corporations  to  take 
permanent  and  exclusive  possession  of  portions  of  the  street, 
to  build  sidings,  and  to  permanently  occupy  them  with  rows 
of  cars  standing  in  front  of  the  stores  and  residences  of  abut- 
ting owners,  and  to  erect  permanent  depot  buildings  within 
the  limits  of  the  streets  for  the  accommodation  of  their  passen- 
gers, we  cannot  doubt  that  a  different  result  would  have  been 
reached  in  that  case*  The  fact  that  a  particular  structure  is 
found  to  be  consistent  with  the  uses  of  a  street  is  no  evidence 
that  a  different  structure  is  not  inconsistent  with  such  uses. 
The  conclusion  reached  in  the  present  case  is  based  upon  the 
character  of  the  structure  here  involved.  The  language  of 
Wright,  J.,  in  The  People  v.  Kerr,  that  the  abutting 
owners  have  no  property,  estate,  or  interest  in  land  forming 
the  bed  of  the  street  in  front  of  their  respective  premises  to 
be  protected  by  the  right  of.  eminent  domain,  must  be  con- 
strued with  reference  to  the  point  thus  being  considered. 
This  court  had  held  in  the  case  of  Williams  v.  The  New  York 
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Central  R.  R.  Co.  (16  N.  T.  107)  that  where  the  public  had 
acquired  a  mere  right  of  way  over  the  laud  of  another,  the 
laying  down  of  railroad  tracks  and  constructing  a  steam  rail- 
road in  the  street  of  a  city  was  an  enlargement  of  the  use  as 
understood  and  contemplated  by  the  parties  at  the  time  the 
land  was  acquired,  and  imposed  an  additional  burden  upon  the 
fee,'  and  that  such  act  could  not  be  authorized  without  com- 
pensation to  the  owner. 

This  case  was  cited  and  relied  upon  in  support  of  the  claim 
of  the  abutting  owners ;  but  the  answer  was  that  the  abutting 
owners  did  not  own  the  fee  of  the  street ;  that  such  fee  being 
in  the  public,  the  legislature  might  lawfully  appropriate  it  to 
any  public  use  consistent  with  the  trust  for  which  it  was  held, 
notwithstanding  such  use  of  a  street  may  not  have  been  known 
or  contemplated  at  the  time  the  land  was  acquired.  Having 
parted  with  the  fee  the  abutting  owner  could  not  maintain 
trespass  or  waste,  and  against  an  act  which  did  nothing  more 
than  to  impose  an  additional  burden  upon  the  fee,  he  could 
not  invoke  the  inhibition  of  the  Constitution  that  private 
property  shall  not  be  taken  for  public  use  without  compen- 
sation. Thus  understood,  we  think  the  language  of  Wright,  J., 
not  subject  to  criticism,  and  furnishes  no  support  to  the 
claim  now  made  that  the  owner,  whose  lands  were  taken 
and  are  now  held  in  trust,  to  be  appropriated  and  used  as  open 
public  streets  forever,  has  no  standing  in  court  to  insist 
that  the  trust  shall  be  kept  and  that  the  streets  shall  not  be 
destroyed. 

This  precise  question  was  before  the  Supreme  Court  of  the 
United  States  in  the  case  of  Railroad  Corwpamy  Y.Schv^rmeir 
(7  Wall.  272).  In  deciding  the  case  that  court  says :  "  Attempt 
is  also  made  to  justify  the  acts  of  the  respondents  (the  railroad 
company)  as  grantees  of  the  State,  upon  the  ground  that  the 
complainant,  in  dedicating  the  premises  to  the  public  as  a 
street,  levee  and  landing,  parted  with  all  his  title  to  the  same, 
and  that  the  entire  title  vested  in  fee  in  the  State,  respondents 
rely  for  that  purpose  upon  the  statute  of  the  Territory  of 
Minnesota.      Suppose  the  construction  of  that  provision,  as 
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assumed  by  the  respondents,  is  correct,  it  is  no  defense  to  the 
suit,  because  it  is,  nevertheless,  true  that  the  municipal  cor- 
poration took  the  title  in  trust,  impliedly,  if  not  expressly, 
designated  by  the  act  of  the  party  in  making  the  dedication. 
They  could  not,  nor  could  the  State,  convey  to  the  respondents 
any  right  to  disregard  the  trust,  or  to  appropriate  the  premises 
to  any  purpose  which  would  render  valueless  the  adjoining 
real  estate  of  the  complainant." 

That  this  trust  created  by  the  act  of  1813  was  intended  to 
be  for  the  benefit  of  the  abutting  owner,  as  well  as  for  the 
public,  we  cannot  doubt.  City  property  has  little  or  no  value 
disconnected  from  the  streets  upon  which  it  abuts.  The  open- 
ing of  a  city  street  makes  the  property  abutting  thereon  avail- 
able for  the  purposes  of  trafle  and  commerce,  and  greatly 
enhances  its  value.  The  act  of  1813  proceeds  upon  the  as- 
sumption of  this  well-known  fact,  and  the  damages  sustained 
by  reason  of  the  taking  were  assessed  in  view  of  the  trust  as- 
sumed by  the  public,  that  such  lands  were  to  be  kept  as  open 
public  streets  forever.  The  public  did  not  assume  to  take  the 
lands  in  fee-simple  absolute,  but  took  and  paid  for  a  lesser  es- 
tate ;  and,  in  pursuance  of  the  theory  of  the  statute  that  the 
abutting  owner  has  a  special  interest  in  the  street,  the  cost  of 
the  lands  was  immediately  assessed  back  upon  the  abutting 
property.  All  the  owner  has  ever  received  for  the  lands  taken 
under  this  act  is  the  benefit  accruing  to  his  abutting  property 
by  reason  of  the  trust  for  which  the  lands  are  held.  Having 
surrendered  his  land  in  consideration  of  the  trust  assumed  by 
the  public,  if  the  trust  can  now  be  abrogated  and  the  streets 
surrendered  to  the  uses  and  purposes  of  a  railroad  corporation, 
it  follows  that,  by  indirection,  private  property  may  be  taken 
for  public  use  against  the  consent  of  the  owner,  and  without 
compensation. 

We  have  examined  the  other  cases  cited  by  the  learned  counsel 
for  the  respondent,  and  in  none  of  them  do  we  find  authority 
for  the  claim  here  made.  The  case  of  The  Transportation 
Company  v.  Chicago  (99  U.  S.  635)  is  not  in  point.  The 
injury  there  complained  of  was  necessarily  done  in  the  exten- 
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sion  of  a  city  street.  The  interruption  was  temporary,  ceas- 
ing with  the  completion  of  the  work.  This  case  is  decided 
upon  the  elementary  principle  that  the  public  have  a  right  to 
make  such  use  of  the  land  taken  for  a  street  as  may  be  deemed 
necessary  for  its  proper  construction,  repair  or  maintenance. 
Within  this  power  is  included  the  right  to  fix  the  grade  of  the 
street,  and  to  change  such  grade  from  time  to  time  as  the 
necessities  of  the  public  may  require ;  but,  whether  the  grade 
be  elevated  or  depressed,  it  is  still  a  public  street,  to  which  the 
public  have  the  right  of  free  access,  subject  to  such  police 
regulations  as  may  be  adopted  by  the  public  authority  having 
charge  and  control  of  the  same. 

The  argument  has  been  pressed  upon  our  attention  with 
great  ability  that  as  railroads,  like  streets,  are  intended  to  fa- 
cilitate trade  and  commerce,  and  lands  taken  for  either  are 
taken  for  public  use,  the  legislature  may,  in  its  discretion, 
appropriate  the  public  streets  of  our  cities  to  the  use  of  railroad 
corporations,  and  this  without  reference  to  the  form  of  their 
structure  or  the  extent  of  the  injury  wrought  ugon  property 
abutting  thereon.  This  is  a  startling  proposition,  and  one  'yell 
calculated  to  fill  the  owners  of  such  property  with  alarm.  It 
cannot  be  that  the  vast  property  abutting  on  the  streets  of  our 
great  cities  is  held  by  so  feeble  a  tenure.  This  court  has  re- 
peatedly held  that  such  a  rule  has  no  application  where  the 
abutting  owner  owns  the  fee  of  the  bed  of  the  street ;  and  we 
are  of  opinion  that  in  cases  where  the  public  has  taken  the  fee, 
but  in  trust  to  be  used  as  a  public  street,  no  structure  upon  the 
street  can  be  authorized  that  is  inconsistent  with  the  continued 
use  of  the  same  as  an  open  public  street.  The  obligation  to 
preserve  it  as  an  open  street  rests  in  contract  written  in  die  statute 
under  which  the  lands  were  taken  and  which  may  not  be  violated 
by  the  exercise  of  any  legislative  discretion.  Whatever  force 
the  argument  may  have  as  applied  to  railroads  built  upon  the  sur- 
face of  the  street,  without  change  of  grade,  and  where  the  road  is 
so  constructed  that  the  public  is  not  excluded  from  any  part  of 
the  street,  it  has  no  force  when  applied  to  a  structure  like  that 
Sickels — Vol.  XLV.       28 
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authorized  in  the  present  case.  The  answer  to  the  argnment 
is  that  lands  taken  for  a  particular  public  use  cannot  be  appro- 
priated to  a  different  use  without  further  compensation  ;  that 
the  authority  attempted  to  be  conferred  by  the  legislature 
upon  the  defendant  to  take  exclusive  possession  of  portions  of 
the  public  street,  and  to  erect  a  series  of  iron  columns  on 
either  side  thereof,  upon  which  a  superstructure  is  to  be  erected 
spanning  the  street  and  filling  the  road-way  at  fifteen  feet 
above  the  surface,  thus  excluding  light  and  air  from  the  adjoin- 
ing premises,  is  an  attempt  to  appropriate  the  street  to  a  use 
essentially  inconsistent  with  that  of  a  public  street,  and  in  re- 
spect to  the  land  in  question  violates  the  covenant  of  the  city 
made  with  the  plaintiff's  grantors,  and  in  respect  to  lands  ac- 
quired under  the  act  of  1813  violates  the  trust  for  which  such 
lands  are  held  for  public  use. 

The  argument  drawn  from  the  great  benefit  which  these 
roads  have  conferred  upon  the  city  of  New  York  can  have 
but  little  weight  in  determining  the  legal  question  presented  in 
this  case.  Np  doubt  these  roads  have  added  much  to  the  aggregate 
wealth  of  the  city  of  New  York,  and  have  greatly  promoted 
the  convenience  of  its  citizens ;  but  the  burden  of  so  great  a 
public  improvement  cannot  rightfully  be  cast  upon  a  few  of 
its  citizens,  by  appropriating  their  property  to  the  public  use, 
without  compensation.  The  inhibition  found  in  the  Con- 
stitution against  the  right  of  the  sovereign,  to  appropriate  pri- 
vate property  to  public  use  without  making  compensation, 
therefor  was  intended  to  secure  all  citizens  alike  against  being 
compelled  to  contribute  unequally  to  the  public  burdens. 

We  are  of  opinion  that  the  law  under  which  the  defendant 
is  incorporated  authorizes  it  to  acquire  such  property  as  may 
be  necessary  for  its  uses  and  purposes,  upon  making  compen- 
sation therefor.  This  was  substantially  determined  in  the 
Matter  of  New  York  Elevated  Railroad  (70  N.  Y.  327) ; 
Gilbert  Elevated  Railway  Co.  (id.  361). 

We  have  reached  in  this  case  the  following  conclusions: 

First  That  the  plaintiff,  by  force  of  the  grant  of  the  city, 
made  to  his  grantors,  has  a  right  or  privilege  in  Front  street, 
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which  entitles  him  to  have  the  same  kept  open  and  continued 
as  a  public  street  for  the  benefit  of  his  abutting  property. 

Second.  That  this  right  or  privilege  constitutes  an  easement, 
in  the  bed  of  the  street,  which  attaches  to  the  abutting  prop- 
erty of  the  plaintiff,  and  constitutes  private  property,  within 
the  meaning  of  the  Constitution,  of  which  he  cannot  be  de- 
prived without  compensation. 

Third.  That  such  a  structure  as  the  court  found  the  defend- 
ant was  about  to  erect  in  Front  street,  and  which  it  has  since 
erected,  is  inconsistent  with  the  use  of  Front  street  as  a  public 
street 

Fourth.  That  the  plaintiff's  property  has  been  taken  and  ap- 
propriated by  the  defendant  for  public  use  without  compensa- 
tion being  made  therefor. 

Fifth.  That  the  defendant's  acts  are  unlawful,  and  as  the 
structure  is  permanent  in  its  character — and,  if  suffered  to 
continue,  will  inflict  a  permanent  and  continuing  injury  upon 
the  plaintiff  —  he  has  the  right  to  restrain  the  erection  and  con- 
tinuance of  the  road  by  injunction.  . 

Sixth.  That  the  statutes  under  which  the  defendant  is  organ- 
ized authorize  it  to  acquire  such  property  as  may  be  necessary 
for  its  construction  and  operation  by  the  exercise  of  the  right 
of  eminent  domain. 

Seventh.  The  injunction  prohibiting  the  continuance  of  the 
road  in  Front  street  should  not  be  issued  until  the  defendant 
has  had  a  reasonable  time  after  this  decision  to  acquire  the 
plaintiff's  property  by  agreement,  or  by  proceedings  to  con- 
demn the  same. 

Eabl,  J.  (dissenting.)  At  the  threshold  of  thk  case  is  pre- 
sented the  inquiry  whether  the  plaintiff's  lot  extends  to  the  cen- 
ter of  Front  street.  I  think  it  does  not,  and  in  reaching  this 
conclusion  I  assume,  without  deciding  it,  that  the  city,  by  its 
deeds  of  conveyance  in  1773,  granted  the  fee  *f  the  land 
where  the  street  now  is  to  Ellison  and  De  Peyster.  Those 
deeds  provided  that  the  grantees  should  make  certain  streets 
through  the  lands  conveyed,  among  which  was  the  present 
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Front  street,  and  that  the  streets  after  they  were  made  should 
"  forever  thereafter  continue  and  be  for  the  free  and  common 
passage  of  and  as  public  streets  and  ways  for  the  inhabitants  of 
the  said  city,  and  all  others  passing  and  returning  through  or 
by  the  same  in  like  manner  as  the  other  streets  of  the  same 
city  now  are  or  lawfully  ought  to  be,"  and  they  contained  a 
covenant  that  the  grantees,  their  heirs  and  assigns,  or  some  of 
them,  should  and  would  from  and  immediately  after  the  streets 
were  made  and  finished  "  forever  thereafter,  at  his  and  their 
own  proper  cost,  charge  and  expense,  keep  the  same,  from 
time  to  time,  in  good  and  sufficient  repair,  plight  and  con- 
dition." There  is  no  evidence  that  the  owners  of  the  lots 
ever  kept  Front  street  in  repair,  but  the  evidence  tends  to  show 
that  the  city  from  an  early  period  kept  it  in  repair  either  with 
its  corporate  funds  or  with  funds  realized  by  it  from  assess- 
ments upon  the  lot-owners.  The  intermediate  deeds  of  the 
plaintiff's  lot  prior  to  the  deed  to  him  are  not  found  in  the 
case.  But  in  the  deed  to  him  dated  December  18,  1849,  the 
lot  is  described  as  follows :  "All  that  certain  lot  of  land  situate, 
lying  and  being  in  the  first  ward  of  the  city  of  New  York 
aforesaid,  bounded  northerly  in  front  by  Front  street  afore* 
said,  easterly  by  ground  conveyed  by  John  8.  Conger  and 
Sarah,  his  wife,  to  Elias  H.  Herrick  by  deed  bearing  date  the 
first  day  of  May,  1889,  southerly  by  ground  now  or  late  of  the 
said  Elias  H.  Herrick,  and  westerly  by  Moore  street  aforesaid, 
containing  in  breadth  in  front  in  Front  street  thirty  feet  four 
and  a  half  inches,  and  in  the  rear  twenty-eight  feet  ten  inches, 
and  in  length  on  either  side  eighty  feet,  be  the  same  more  or 
less."  These  precise  measurements  in  feet  and  inches  extend 
to  the  sides  of  the  two  streets  only,  and  under  such  circum- 
stances, how  must  the  description  in  the  deed  be  construed  ? 
It  is  a  presumption  of  law  that  a  conveyance  of  land  bounded 
upon  a  highway  carries  with  it  the  fee  to  the  center  of 
the  highway  as  part  and  parcel  of  the  grant,  and  the  intention 
of  the  grantor  to  withhold  his  interest  in  a  highway  to  the 
center  of  it,  after  parting  with  all  his  right  and  title  to  the 
adjoining  land,  is  never  to  be  presumed.    But  a  grantor  of 
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land  abutting  on  a  highway  may  reserve  the  highway  from  his 
grant,  and  such  reservation  will  be  adjudged,  when  it  clearly 
appears  from  the  language  of  the  conveyance  that  it  was  in- 
tended. (Jackson  v.  Hathaway,  15  Johns.  447 ;  Fearing  v. 
IrvAn,  4  Daly,  385 ;  English  v.  Brennan,  60  N.  Y.  609 ; 
Whites  Bank  of  Buffalo  v.  Nichols,  64  id.  65 ;  Kings  County 
Fire  Ins.  Co.  v.  Stevens,  not  yet  reported  [87  id.  287]  ;  Tyler 
v.  Hammond,  11  Pick.  193  ;  Union  Burial  Ground  v.  Rob- 
inson, 5  Whart.  21.) 

In  Jackson  v.  Hathaway  the  description  in  the  deed  was  "  a 
certain  tract  of  land  beginning  at  a  certain  stake  by  the  side 
of  the  road  called  the  old  Claverack  road,  etc.,  from  which 
stake  running  east,  twenty  degrees  south,  two  chains  to  another 
stake ;  thence  south,  thirty-two  degrees  west,  seventeen  chains 
sixty-four  links,  and  thence"  by  specified  courses  and  distances 
to  the  "  first-mentioned  bounds,"  and  it  was  held,  that  the 
description  did  not  include  any  part  of  the  road ;  that  "  if  a 
person  over  whose  land  a  highway  is  laid  out  convey  the  land 
on  each  side  of  it,  describing  it  by  such  boundaries  as  do  not 
include  the  road  or  any  part  of  it,  the  property  in  the  road 
does  not  pass  to  the  grantee,  as  it  is  excluded  by  the  descrip- 
tion in  the  grant ;  and  it  cannot  pass  as  an  incident,  being  in 
itself  a  distinct  parcel  of  land,  and  the  fee  of  one  piece  of 
land  not  mentioned  in  a  deed  cannot  pass  as  appurtenant  to 
another."  In  Fearing  v.  Irwin  it  was  held  that  a  description 
"  beginning  at  a  point  on  the  north-easterly  corner  of "  two 
streets  "  and  running  thence  northerly  along  the  north-easterly 
side"  of  one  of  them  comes  to  the  margin  only.  In  English 
v.  Brennan  the  description  in  a  deed  began  as  follows:  "Be- 
ginning at  the  south-westerly  corner  of  Flushing  and  Clermont 
avenues,  running  thence  westerly,  along  Flushing  avenue, 
twenty-five  feet ;  thence  southerly,  at  right  angles  to  Flushing 
avenue,  seventy-ninfe  feet  nine  inches,  to  a  point  distant  forty 
feet  seven  and  a  half  inches  westerly  from  the  westerly  side  of 
Clermont  avenue,"  and  it  was  held  that  the  title  conveyed  was 
confined  to  the  margin  of  the  streets,  and,  in  the  opinion  of 
Andrews,  J.,  it  was  in  substance  said  that  the  presumption  is 
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that  the  owner  of  land  abutting  on  a  highway  owns  to  the 
center,  bnt  that  it  is  much  lees  strong  in  respect  to  lots  in  large 
cities ;  that  in  construing  a  grant  of  land  adjacent  to  a  high- 
way, it  is  presumed  that  the  grantor  intended  to  convey  his 
interest  in  the  street,  but  that  the  presumption  is  rebutted  if  it 
appears  by  the  description  that  he  intended  to  exclude  the 
street  from  the  conveyance.  In  White's  Bank  v.  Nichols,  it 
was  held  that  where  a  deed  described  the  granted  premises  as 
beginning  at  the  intersection  of  the  exterior  lines  of  two  streets, 
the  point  thus  established  controls  the  other  parts  of  the  de- 
scription, and  lines  running  along  the  streets  are  thereby  con- 
fined to  the  exterior  lines  of  the  streets.  In  King*  County 
Fire  Ins.  Co.  v.  Stevens  it  was  held  that  the  road-bed  was  ex- 
cluded in  the  following  description :  "  Beginning  at  a  point  on 
the  southerly  side  of  the  Wallabout  bridge  road  and  adjoining 
the  land  now  or  lately  belonging  to  John  Skillimore,"  and 
after  certain  other  courses,  "  north,  forty-eight  degrees  and  nine 
minutes  west,  five  hundred  and  ninety-four  feet;  to  the  Walla- 
bout bridge  road,  and  thence  along  said  road  one  thousand  two 
hundred  and  twenty-five  feet,  to  the  place  of  beginning."  In 
Tyler  v.  Hammond  it  was  held  that  where  a  deed  of  land 
describes  it  as  bounded  on  a  road,  but  sets  forth  metes  and 
bounds  which  plainly  exclude  the  road,  no  part  of  the  soil  of 
the  road  passes  by  the  grant.  The  particular  description  there 
was  as  follows :  "  Bounded  north-westerly  on  Ann  street,  there 
measuring  thirty-one  feet  six  inches ;  north-easterly  on  Orudert 
alley,  there  measuring  fifty  feet  two  inches ;  south-easterly  on 
Dock  square,  there  measuring  twenty-eight  feet  six  inches,  and 
north-westerly  on  the  estate  of  the  late  Joseph  Tyler,  there 
measuring  forty-eight  feet."  Wilde,  J.,  used  language  quite 
applicable  to  this  case :  "  This  is  a  very  particular  description 
of  the  land  intended  to  be  conveyed,  in  respect  to  which  there 
can  be  no  doubt  or  uncertainty.  The  lines  are  short  and  were 
measured,  no  doubt,  with  great  exactness,  and  therefore  a  mis- 
take in  the  side  lines  of  twenty  or  thirty  feet  cannot  be  sup- 
posed." In  the  case  of  The  Union  Burial  Ground  Society  v. 
Robinson,  the  description  in  the  deed  there  under  considera- 
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tion  was  very  like  that  contained  in  the  deed  t&  the  plaintiff. 
It  was  aa  follows :  "  Containing  in  breadth  on  Prince  street" 
(which  ran  parallel  with  Washington  street  and  north  of  it) 
"thirty-one  feet  four  inches,  and  in  length  southwardly 
between  parallel  lines  running  at  right  angles-  with  Washing- 
ton street  on  the  east  line  thereof  ninety-eight  feet  six  inches, 
and  on  the  west  line  thereof  seventy-three  feet  six  inches  and 
two-thirds  of  an  inch,  be  the  same  in  depth  more  or  less  to 
Washington  street,  where  it  contains  in  breadth  east  and  west 
thirty-one  feet;  bounded  on  the  north  by  the  said  Prince 
street,  on  the  south  by  the  said.  Washington  street,"  and  it  was 
held  that  the  deed  did  not  convey  any  part  of  the  soil  of  Wash- 
ington street.  Kennedy,  J.,  writing  the  opinion  of  the  court, 
after  laying  down  the  rules  which  govern  in  the  construction 
of  such  deeds,  used  language  very  pertinent  to  this  case,  as 
follows :  "  What  is  here  said  is  particularly  applicable  when- 
ever the  quantity  of  land  conveyed  is  small  and  its  extent  is 
described  with  great  nicety,  as  in  all  conveyances  almost  of 
city  or  town  lots  or  parts  thereof,  and  in  the  present  case  the 
ground  intended  to  be  conveyed  is  described  with  a  remarkable 
if  not  very  unusual  degree  of  nicety  and  minuteness,  as  if  it 
were  intended  to  preclude  all  possibility  of  including  any 
more  than  came  within  the  metes  and  bounds  aa  set  out,  not 
merely  in  feet  and  inches  but  limited  even  to  the  very  fraction 
of  an  inch." 

But  in  addition  to  the  precise  measurements  in  plaintiff's 
deed  limited  not  only  to  feet  and  inches  but  to  a  half  inch,  we 
have  other  circumstances  bearing  upon  the  construction  to  be 
given  to  the  deed.  For  a  long  time  anterior  to  the  date  of 
the  deed  Front  street  had  become  like  the  other  streets  of  the 
city,  and  had  been  maintained  and  kept  in  repair  by  the  city. 
It  owned  the  fee  of  nearly  all  the  streets  within,  its  limits,  and 
it  must  have  been  the  common  practice  of  conveyancers  to  ex- 
clude the  streets  from  the  grants  of  adjoining  lots  by  confining 
measurements  to  the  margin  of  the  streets.  Beading  the 
precise  measurements  in  plaintiff's  deed,  in  the  light  of  these 
circumstances  I  think  there  is  little  ground  for  dispute  that  his 
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grantors  intended  to  limit  their  grant  to  the  margin  of  the 
street,  and  that  such  intent  should  have  effect  is  shown  by  the 
authorities  above  cited.       • 

Therefore  as  the  plaintiff  did  not  own  any  of  the  soil  in 
/  Front  street,  it  matters  not  where  the  title  to  it  rested.    As  to 
him,  it  may  be  treated  as  if  it  jveie  in  the  city,  and  I  shall  so 
treat  it  in  the  further  discussion  of  this  case. 

Whatever  private  rights  then  the  plaintiff  has  in  this  street 
are  such  and  such  only  as  belong  to  him  as  an  abutter  upon 
the  street.    Such  rights  as  he  has  in  common  with  the  public 
generally  cannot  be  enforced  in  this  action  or  in  any  other  ac- 
tion in  his  name.    It  is  not  disputed  that  to  maintain  this  action 
the  plaintiff  must  show  that  in  violation  of  the  acts  under  which 
the  defendant  was  organized,  and  of  the  Constitution,  "private 
property  "  of  the  plaintiff  has  been  taken  without  compensa- 
tion.   It  is  not  sufficient  for  him  to  show  that  he  is  injured  or 
suffers  damage  from  the  construction  or  operation  of  defend- 
ant's railway,  or  that  his  adjoining  property  is  deteriorated  in 
value.    He  must  show  that  his  private  property  is  in  some 
proper  sense  taken,  and  to  this  effect  are  nearly  all  the  authori- 
ties in  this  country,  except  in  States  where  provision  is  made 
in  the  Constitution  or  laws  that  compensation  shall  be  made 
for  property  damaged  or  injuriously  affected,  as  well  as  for 
property  taken.    In  Sedgwick  on  Statutory  and  Constitutional 
Law,  519,  the  learned  author,  speaking  of  the  constitutional 
provision  which  prohibits  the  taking  of  private  property  for 
public  use  without  compensation,  says :  "  It  seems  to  be  settled 
to  entitle  the  owner  to  protection  under  this  clause  the  prop- 
erty must  be  actually  taken  in  the  physical  sensp  of  the  word, 
and  that  the  proprietor  is  not  entitled  to  claim  remuneration  for 
indirect  or  consequential  damages,  no  matter  how  serious  or 
how  clearly  and  unquestionably  resulting  from  the  exercise  of 
the  power  of  eminent  domain."  In  Dillon  on  Municipal  Corpo- 
ration, §  784,  it  is  said  that  "  although  the  adjoining  prop, 
erty  may  be  injured,  still  it  is  not,  in  a  constitutional  sense, 
taken  for  public  use."     In  Transportation  Go.  v.  Chicago  (99 
TJ.  S.  635),  Judge  Strong  said  that"  acts  done  in  the  proper 
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exercise  of  governmental  powers  and  not  directly  encroaching 
upon  private  property,  though  their  consequences  may  impair 
its  use,  are  universally  held  not  to  be  a  taking  within  the  mean- 
ing  of  the  constitutional  provision.  They  do  not  entitle  the 
owner  of  such  property  to  compensation  from  the  State  or  its 
agents,  or  give  him  any  right  pf  action.  This  is  supported  by 
an  immense  weight  of  authority."  In  Oy  Connor  v.  Pittsburgh 
(18  Penn.  St.  187),  it  was  held,  after  two  arguments  of  the 
ease  and  much  consideration,  that  the  constitutional  provision 
for  the  case  of  private  property  taken  for  public  use  extends 
not  to  the  case  of  property  injured  or  destroyed.  See,  also,  the 
cases  of  Hatch  v.  The  Vermont  Central  R.  R.  Co.  (25  Vt. 
49),  and  Richardson  v.  The  Vermont  Central  R.  R.  Co.  (id. 
473),  where  will  be  found  a  very  learned  discussion  of  the  sub- 
ject and  many  observations  quite  applicable  to  this  case.  The 
same  rule  is  laid  down  in  Radeliff"*  Executors  v.  The  Mayor ^ 
etc.,  of  Brooklyn  (4  N.  Y.  195).  It  was  there  supported  by 
such  cogent  reasons  and  full  citation  of  authorities  as  to  place 
it  beyond  question  in  this  State,  and  it  has  received  the  uni- 
form sanction  of  our  courts. 

Our  attention  is  called  to  two  cases  (PumpeUy  v.  Oreen  Bay 
Co.,  13  Wall.  166;  and  Eaton  v.  The  B.  C.  <&  M.  R.  R. 
51  N.  H.  504 ;  12  Am.  Rep.  147),  which  are  supposed  to  take 
a  new  departure  in  the  construction  of  the  constitutional  pro- 
vision we  are  now  considering.  They  are  spoken  of  in  the 
subsequent  case  of  Transportation  Co.  v.  Chicago  as  "  the  ex- 
tremest  qualification  of  the  doctrine"  to  be  found ;  they  hold 
that  permanent  flooding  of  private  property  may  be  regarded 
as  a  a  taking,"  and  thus  they  may  be  justified  on  the  ground  that 
there  was  a  physical  invasion  of  the  real  estate  of  the  private 
owner  and  a  practical  ouster  of  his  possession. 

We  should  not  be  embarrassed  by  any  subtle  meaning  to  be 
given  to  the  word  "  property  "  in  the  constitutional  provision. 
The  broad  meaning  sometimes  given  to  it  by  law  writers  whose 
definitions  are  more  apt  to  confuse  than  enlighten,  or  a  meaning 
which  can  be  evolved  only  by  philologists  and  etymologists,  was 
probably  not  in  the  minds  of  the  framers  of  our  Constitution ; 
Siokbls  —  Vol,  XLV.       24 
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they  must  be  supposed  to  have  used  the  word  in.  its  ordinary 
and  popular  signification,  as  representing  something  that  can  be 
owned  and  possessed  and  taken  from  one  and  transferred  to 
another.  In  popular  parlance  there  is  a  distinction  between 
taking  property  and  injuring  property.  If  the  word  is  to  have 
the  broad  meaning  given  to  it  by  Austin  and  certain  German 
and  French  Civilians,  to  whose  definitions  our  attention  has 
been  called,  then  it  would  include  every  interference  with  and 
injury  or  damage  to  land  by  which  its  use  and  enjoyment  be- 
come less  convenient  or  valuable.  Such  a  sense  has  never  been 
given  to  it  or  countenanced  in  any  decision  involving  the  con- 
stitutional provision  as  to  taking  private  property.  If  the  word 
is  to  have  such  a  broad  signification,  then  it  was  useless  to  pro- 
vide in  the  English  Land  Clauses  Act  of  1845,  that  compensation 
should  be  made  for  land  taken  not  only  but  also  for  land  "  in- 
juriously affected, "  and  in  the  Constitution  and  laws  of  SQme 
of  the  States  that  compensation  shall  be  made  for  both  land 
taken  and  land  damaged. 

I  do  not  deem  it  necessary  to  define  precisely  what  property 
rights  abutting  owners  have  in  the  streets  of  the  city  of  New 
York  adjoining  their  lots.  I  will  assume,  without  deciding  it, 
that  the  streets  cannot  be  absolutely  closed  against  their  con- 
sent without  some  compensation  to  them ;  for  the  limitations 
upon  the  power  of  the  legislature  in  reference  to  closing 
streets  have  not  been  precisely  determined  in  this  State. 
(Brooklyn  Park  Coram  V*  v.  'Armstrong,  45  N.  Y.  234 ;  6 
Am.  Rep.  70 ;  Coster  v.  Mayor,  etc.,  43  N.  Y.  399 ;  Fearing 
v.  Irwin,  55  id.  486.)  If  the  plaintiff  has  an  unqualified 
private  easement  in  Front  strefet  for  light  and  air  and  for  access 
to  his  lot,  then  such  easement  cannot  be  taken  or  destroyed 
without  compensation  to  him.  (Arnold  v.  The  Hudson  R.  R. 
R.  Co.,  55  N.  Y.  661.)  But  whatever  right  an  abutter,  as  such, 
has  in  the  street  is  subject  to  the  paramount  authority  of  the 
State  to  regulate  and  control  the  street  for  all  the  purposes 
of  a  street,  and  to  make  it  more  suitable  for  the  wants  and 
convenience  of  the  public.  The  grade  of  a  street  may,  under 
authority  of  law,  be  changed  and  thus  great  damage  may  be 
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done  to  an  abutter.  The  street  may  be  cut  down  in  front  of 
his  lot  bo  that  he  is  deprived  of  all  feasible  access  to  it,  and  so 
that  the  Walls  of  his  house  may  fall  into  the  street,  and  yet  he 
will  be  eutitled  to  no  compensation  (Roddies  Moeeutors  v. 
2%e  Mayor 9  etc.^  supra;  O'Connor  v.  ^Pittsburgh,  supra; 
CaUender  v.  Marshy  1  Pick.  418);  and  so  the  street  may  be 
raised  in  front  of  his  honse  so  that  travelers  can  look  into  his 
windows  and  he  can  have  access  to  his  house  only  through  the 
roof  or  upper  stories,  and  all  light  and  air  will  be  shut  away, 
and  yet  he  would  be  without  any  remedy.  The  legislature 
may  prescribe  how  streets  shall  be  used,  as  such,  by  limiting 
the  use  of  some  streets,  or  the  parts  of  streets,  to  pedestrians 
or  omnibuses,  or  carriages,  or  drays,  or  by  allowing  them  to  be 
occupied  under  proper  regulations  for  the  sale  of  hay,  wood  or 
other  produce.  It  may  authorize  shade  trees  to  be  planted  in 
them,  which  will  to  some  extent  shut  out  the  light  and  air 
from  the  adjoining  houses.  Streets  cannot  be  confined  to  the 
same  use  to  which  they  were  devoted  when  first  opened.  They 
were  opened  for  streets  in  a  city  and  may  be  used  in  any 
way  the  increasing  needs  of  a  growing  city  may  require. 
They  maybe  paved ;  sidewalks  may  be  built ;  sewer,  water  and 
gas  pipes  may  be  laid ;  lamp-posts  may  be  erected,  and  omni- 
buses with  their  noisy  rattle  over  stone  pavements,  and  other 
new  and  strange  vehicles  may  be  authorized  to  use  them.  All 
these  things  may  be  done  and  they  are  still  streets,  and  used  as 
such.  Streets  are  for  the  passage  and  transportation  of  passen- 
gers and  property.  Suppose  the  legislature  should  conclude 
that  to  relieve  Broadway  in  the  city  of  New  York  from  its 
burden  of  travel  and  traffic  it  was  necessary  to  have  an  under- 
ground street  below  the  same ;  can  its  authority  to  authorize  its 
construction  be  doubted  ?  And  for  the  same  purpose  could  it 
not  authorize  a  way  to  be  made  fifteen  feet  above  Broadway 
for  the  use  of  pedestrians?  When  the  streets  become  so 
crowded  with  vehicles  that  it  is  inconvenient  and  dangerous  for 
pedestrians  to  cross  from  one  side  to  another,  can  it  be  doubted 
that  the  legislature  could  authorize  them  to  be  bridged,  so  that 
pedestrians  could  pass  over  them,  and  that  it  could  do  this  with- 
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oat  compensation  to  the  abntting  owners,  whose  light  and  air 
and  access  might  to  some  extent  be  interfered  with  2  These 
improvements  t  would  not  be  a  destruction  of  or  a  departure 
from  the  use  to  which  the  land  was  dedicated  when  the  street 
was  opened ;  but  they  would  render  the  street  more  useful  for 
the  very  purpose  for  which  it  was  made,  to-wit :  travel  and 
transportation.  If  by  these  improvements  the  abutting  owners 
were  injured,  they  would  have  no  constitutional  right  to  com- 
pensation, for  the  reason  that  no  property  would  be  taken  and 
the  injury  would  be  merely  consequential.  And  if  the  public 
authorities  could  make  these  improvements,  then  the  legisla- 
ture could  undoubtedly  authorize  them  to  be  made  by  quasi 
public  corporations,  organized  for  the  purpose,  as  it  can 
authorize  plankroad  and  turnpike  companies  to  take  possession 
of  highways  and  take  toll  from,  those  who  use  them. 

So  in  process  of  time  railways  came  to  be  used  for  trans- 
portation of  persons  and  property;  and  a  controversy  soon 
arose  whether  they  could  be  constructed  in  the  streets  of  cities 
without  compensation  to  the  abutting  owners.  It  was  deter- 
mined that  they  could  not,  when  such  owners  owned  the  fee 
of  the  street.  ( Wager  v.  The  Troy  Union  R.  R.  Co.,  25 
N.  Y.  526 ;  Craig  v.  The  Rochester  City  cfe  Brighton  R.  R. 
Co.,  39  id.  404.)  But  where  they  do  not  own  the  fee  they  are 
entitled  to  no  compensation,  as  no  private  property  is  taken 
from  them  within  the  meaning  of  the  Constitution.  That  this 
is  the  rule  was  distinctly  recognized  in  the  two  cases  last  cited 
and  was  adjudicated  in  the  cases  of  The  People  v.  Kerr  (27  N.  Y. 
188),  and  Kettinger  v.  TJie  Forty-Second  Street,  etc.,  R.  R.  Co. 
(50  id.  206).  In  the  case  of  The  People  v.  Kerr  there  was 
uncontradicted  proof  that  the  construction  and  operation  of 
the  railway  in  the  street  would  cause  serious  damage  to  the 
owners  of  adjoining  property,  and  that  such  property  would 
be  depreciated  in  value  from  twenty  to  twenty-five  per  cent, 
and  the  court  found  that  the  construction  and  operation  of 
the  railway  "  would  be  a  material  interference  with  and 
injury  to  the  use  and  enjoyment  of  the  lots  fronting  on  said 
street  in  such  manner  and  to  such    extent    that  the  same 
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would  constitute  a  continuous  private  nuisance  to  the  plaint- 
iffs "  as  owners  of  adjoining  lots ;  and  yet  it  held  that  the 
abutting  owners  were  not  entitled  to  compensation.  It 
was  adjudged  that  the  construction  of  a  city  railroad  upon 
the  surface  of  the  street  was  an  appropriation  to  public  use ; 
that  the  street  was  under  the  unqualified  control  of  the  legis- 
lature, and  that  any  appropriation  of  it  to  a  public  use  by 
legislative  authority  was  not  a  taking  of  private  property  so 
as  to  require  compensation  to  the  city  or  abutting  owners. 
The  decision  seems  to  have  been  based  upon  the  broad  ground 
that  the  legislature  could  authorize  the  land  in  the  street  which 
had  been  taken  for  or  dedicated  to  a  public  use  to  be  devoted 
to  any  public  use  whatever.  But  even  if  it  did  not  go  so  far 
as  this,  it  cannot  be  disputed  that  it  went  so  far  as  to  hold  that 
the  legislature  could  authorize  the  streets  to  be  devoted  to  any 
public  use  not  inconsistent  with  their  use  as  streets. 

In  KdUnger  v.  The  Street  Haihoay  Co.  the  case  of  The 
People  v.  Kerr  was  approved,  and  it  was  held  that  the  owners 
of  property  adjoining  a  street  in  the  city  of  New  York,  laid 
out  under  the  act  of  1813,  have  an  easement  in  the  street  in 
common  with  the  whole  people  to  pass  and  repass  and  also  to 
have  free  access  to  their  premises,  but  that  the  mere  incon- 
venience of  such  access  occasioned  by  the  lawful  use  of  the 
street  by  a  railroad  is  not  the  subject  of  an  action ;  and  that  a 
complaint  alleging  that  defendant'  laid  its  track  so  near  the 
sidewalk  in  front  of  the  plaintiffs  premises  as  not  to  leave 
sufficient  space  for  a  vehicle  to  stand,  and  that  he  and  his 
family  were  thereby  incommoded  in  leaving  and  returning  to 
their  residence,  and  the  rental  value  of  his  premises  was  greatly 
depreciated,  did  not  contain  a  cause  of  action.  Church,  Ch.  J., 
speaking  of  the  case  of  The  People  v.  Kerr,  said :  "  It  clearly 
holds  that  the  abutting  owners  had  no  property  in  the  street, 
which  was  taken  for  the  railroad,  for  which  they  were  entitled 
to  compensation." 

The  decisions  in  these  two  cases  were  in  no  degree  based 
upon  the  feet  that  the  railways  were  constructed  upon  the  surface 
of  the  streets.    It  can  make  no  difference  in  principle  whether 
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the  railway  be  on  the  surface  or  above  or  below  the  surface  so 
long  as  it  serves  the  same  public  purpose,  to- wit:  the  transpor- 
tation of  persons  and  property.  The  principle  lying  at  the  foun- 
dation of  these  cases,  stated  most  favorably  to  the  plaintiff,  is 
that  a  railway  was  simply  a  new  mode  of  using  the  streets  for 
the  purpose  for  which  they  were  originally  made,  and  that  if  the 
new  use  produced  any  greater  inconvenience  or  injury  to  the 
abutting  owners  than  the  old  use,  it  was  damnum  absque  injuria. 
Nor  did  these  cases  proceed  upon  any  distinction  between  horse 
railways  and  those  upon  which  steam  is  the  motive  power.  If 
the  legislature  could  authorize  a  railway  to  be  operated  in  any 
street  by  horse  power,  it  certainly  mu6t  have  the  same  right 
to  allow  it  to  be  operated  by  steam,  electricity  or  any  other 
motive  power.  As  stated  by  the  learned  author  of  Thomp- 
son on  Highways,  400,  "  The  distinction  between  horse  railroads 
and  those  on  wliich  steam  is  the  motive  power  is  not  made 
by  any  of  the  cases  in  the  Court  of  Appeals,  but  is  expressly 
denied  by  some  of  them,  and  is  in  conflict  with  the  reason- 
ing and  principle  of  all  of  them."  In  Wager  v.  Trey  Union 
R.  R.  Cfe.,  Smith,  J.,  writing  the  prevailing  opinion,  said :  "  It 
is  true  that  the  actual  use  of  the  street  by  the  railroad  may 
not  be  so  absolute  and  constant  as  to  exclude  the  public 
from  its  use.  With  a  single  track,  and  particularly  if  the 
cars  used  upon  it  were  propelled  by  horse  power,  the  inter- 
ruption of  the  public  easement  in  the  street  might  be  very 
trifling  and  of  no  practical  consequence  to  the  public  at 
large.  But  this  consideration  cannot  affect  the  question  of 
right  of  property  or  of  the  increase  of  the  burden  upon  the 
soil.  It  would  present  simply  a  question  of  degree  in  respect 
to  the  enlargement  of  the  easement,  and  would  not  affect 
the  principle."  In  the  same  case,  Sutherland,  J.,  in  his 
dissenting  opinion,  said :  "  In  this  case  the  railroad,  I  assume, 
was  intended  to  be  and  was  operated  by  steam.  I  cannot 
see  how  that  affects  the  question  of  power."  In  Craig  v. 
Rochester  City,  etc.,  R.  R.  Go.  (supra),  Miller,  J.,  writing  the 
opinion,  said :  "  I  am  at  a  loss  to  see  any  apparent  distinc- 
tion  to  the  .pplication  of  the   n,le   J*Z  ows   where 


/ 


1882.]       Story  v.  Nbw  York  Elevatbd  R  R.  Co.  191 

Dissenting  opinion,  per  Eabl,  J. 

steam  power  is  employed  and  those  cases  where  the  road  is 
operated  by  horse  power."  Judge  Dillon,  in  his  excellent 
work  on  Municipal  Corporations,  vol.  2,  §  577,  says: 
"  Where  the  fee  of  the  street  is  in  the  municipality  in  trust 
for  the  public,  or  in  the  public,  the  control  of  the  legislature  is 
supreme,  and  it  may  authorize  or  delegate  to  municipal  bodies 
the  power  to  authorize  either  class  of  railways  to  occupy 
streets  without  providing  for  compensation  either  to  the  muni- 
cipality or  to  the  adjoining  lot-owners."  In  Coolers  Consti- 
tutional Limitations,  555,  the  learned  author,  speaking  of  the 
appropriation  of  the  street  to  the  use  of  all  kinds  of  railroads, 
says :  "  A  strong  inclination  is  apparent  to  hold  that,  when  the 
fee  in  the  public  way  is  taken  from  the  former  owner,  it  is 
taken  for  any  public  use  whatever  to  which  the  public  authori- 
ties, with  the  legislative  assent,  may  see  fit  afterward  to  devote 
it  in  furtherance  of  the  general  purpose  of  the  original  appro- 
priation, and  if  this  is  so,  the  owner  must  be  held  to  be  com- 
pensated at  the  time  of  the  original  taking  for  any  such  possi- 
ble use ;  and  he  takes  his  chances  of  that  use  or  any  change  in 
it  proving  beneficial  or  deleterious  to  any  remaining  property 
he  may  own  or  business  he  may  be  engaged  in,"  and  "  when 
land  is  taken  or  dedicated  for  a  town  street  it  is  unquestionably 
appropriated  for  all  the  ordinary  purposes  of  a  town  street* 
not  merely  the  purposes  to  which  such  streets  were  formerly 
applied,  but  those  demanded  by  new  improvements  and  new 
wants." 

I  think  I  have  now  sufficiently  demonstrated  that  the  legis- 
lature may  authorize  a  surface  railway  operated  by  any  motive 
power  to  be  constructed  in  pufclic  streets,  and  that  when  the 
abutting  owners  do  not  own  the  fee  of  the  streets  they  cannot 
claim  any  compensation  for  any  inconvenience  or  injury  Caused ' 
them  in  the  construction  and  operation  of  the  railway,  provided 
the  street  still  remains  open  and  practicable  for  the  ordinary 
use  of  the  public ;  and  I  am  entirely  unable  to  see  why  the 
reasoning  and  authorities  which  lead  to  this  conclusion  do  not 
lead  to  the  further  conclusion  that  railways  operated  above  the 
surface  of  the  street  may  be  authorized  upon  the  same  terms. 
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.  An  elevated  railway  is  only  a  new  mode  of  using  the  streets 
for  the  transportation  of  persons  and  property.  It  is  not  a 
change  or  subversion  of  the  use  for  which  the  streets  were 
originally  opened  and  laid.  The  time  came  when  the  increas- 
ing business  and  population  of  the  city  of  New  York  made  the 
surface  railroads  a  necessity.  The  time  has  now  come  when 
the  convenience  and  the  wants  of  a  vast  city  make  this  new 
mode  of  travel  and  transportation,  if  not  a  necessity,  at  least  a 
great  convenience;  and  the  devotion  of  the  streets  to  the  use  of 
the  elevated  railways  was  only  in  furtherance  of  the  trust  and 
purpose  for  which  the  soil  of  the  streets  was  originally  dedi- 
cated or  taken.  If  the  surface  railways  were  raised  up  fifteen 
feet  in  the  streets  and  used  for  the  same  purpose  for  which 
they  are  now  used,  could  not  an  act  of  the  legislature  make 
them  lawful  structures  without  compensation  to  the  abutting 
owners  ?  As  relates  to  the  question  of  legislative  power,  what 
difference  could  it  make  whether  a  railway  remained  upon  the 
surface  or  was  raised  up  ?  Are  the  elevated  railways  unlawful 
elevated  fifteen  feet  above  the  surface  of  the  streets,  while  they 
would  be  lawful  lowered  to  the  surface  of  the  streets!  The 
legislature  in  regulating  any  street  could  build  an  embankment 
fifteen  feet  high  and  then  authorize  a  surface  railroad  to  be 
built  upon  that,  to  be  operated  by  any  motive  power,  and  the 
noise  and  dust  and  interruption  of  air  and  light,  and  disturb- 
ance of  privacy  might  be  much  greater  than  is  caused  by  an 
elevated  railway.  Instead  of  building  an  embankment  and 
thus  raising  the  street,  the  legislature  could  authorize  the  whole 
travel  of  the  street  to  be  carried  above  the  surface  upon  an 
elevated  road  by  all  the  vehicles  used  for  the  transportation  of 
persons  and  property,  and  the  abutting  owners  could  have  no 
legal  or  constitutional  ground  of  complaint.  This  is  so  because 
the  fee  which  the  city  owns  in  its  streets  extends  indefinitely 
upward  and  downward,  and  the  space  above  as  well  as  the 
space  below  a  street  may  be  utilized  for  street  purposes. 

I  have  not  claimed  that  the  legislature  could,  without  com- 
pensation to  abutting  owners,  authorize  a  street  in  the  city  of 
New  York  to  be  absolutely  closed  or  wholly  and  exclusively 
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appropriated  to  the  use  of  a  railroad.  There  are  authorities 
which  would  tend  to  uphold  such  a  claim.  I  do  not  affirtn  or 
deny  the  validity  of  such  a  claim.  I  leave  the  question  of  the 
right  to  exercise  that  more  extensive  legislative  authority  under 
the  Constitution  to  be  determined  in  some  future  case  wherein 
it  shall  be  involved.  It  is  sufficient  to  determine  now  that  the 
legislature  may  constitutionally,  without  compensation  to  abut- 
ting owners,  devote  the  streets  of  a  great  city  to  any  use  which 
is  not  inconsistent  with  the  use  for  which  they  were  opened  or 
dedicated. 

Front  street,  adjoining  the  plaintiffs  lot,  is  not  closed  by  this 
elevated  railway,  but  it  remains  an  open  public  street.  The 
finding  of  the  court  is  that  it  "  will  cause  no  substantial  or 
material  impediment  to  the  passage  of  persons,  animals  or 
vehicles  in  and  along  the  street,  and  but  slight  obstruction  to 
the  light  or  air  from  the  street."  We  must  take  this  case  as 
the  trial  court  has  found  it  and  not  assume  a  case  such  as  the 
imagination  can  paint.  The  stream  of  traffic  and  travel  with 
no  material  diminution  can  flow  through  Front  street  as  freely 
as  before  the  construction  of  the  railway.  If  it  be  a  question 
of  fact  whether  the  street  is  in  some  sense  closed  by  the  de- 
fendant's structure,  then  the  trial  court  must  be  deemed  to  have 
found  the  fact  in  favor  of  the  defendant. 

A  steam  railway  operated  upon  the  surface  of  one  of  the 
streets  in  the  city  of  New  York  would  probably  be  much  more 
damaging  than  an  elevated  railway,  and  yet,  as  I  have  shown, 
it  could  undoubtedly  be  authorized  without  compensation  to 
abutting  owners ;  and  it  is  impossible  for  me  to  perceive  upon 
what  reasoning  or  theory  it  can  be  claimed,  that  abutting  own- 
ers who  have  no  rights  upon  the  surface  of  a  street  for  which 
they  can  claim  compensation,  yet  have  such  rights  when  the 
railway  is  elevated  above  the  surface.  They  have  no  easement 
upon  or  over  the  surface  which  cannot  be  interfered  with 
and  greatly  impaired  under  legislative  authority  without  com- 
pensation, and  yet  it  is  claimed  that  they  have  an  easement  some- 
where up  in  the  air  which  is  under  the  constitutional  protec- 
tion as  private  property.  Where  do  these  aerial  rights  come 
Siokels — Vol.  XLV.        25 
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from  1  They  do  not  rest  upon  any  grant,  and  as  the  doctrine 
of  ancient  lights  has  no  footing  in  this  country,  they  cannot 
rest  upon  prescription.  Buildings  may  be  erected  upon  a 
street  so  high  and  in  such  a  way  as  to  shut  out  light  and  air 
from  an  adjoining  building.  They  may  be  erected  so  as  to 
cast  their  shadows  across  the  street  upon  houses  there  standing 
and  yet  no  right  or  easement  is  invaded.  It  cannot  be  doubted 
that  the  legislature  could  authorize  surface  railways  to  be  ope- 
rated with  double-decked  cars  fifteen  feet  high  and  thus  cause 
nearly  all  the  inconvenience  to  the  abutting  owners  of  an  ele- 
vated railway,  and  yet  it  must  be  conceded  that  under  the  au- 
thorities the  abutting  owners  would  have  no  legal  cause  of 
complaint. 

Light  and  air  are  mere  incidents  and  accidents  of  a  street. 
Streets  are  not  constructed  and  maintained  to  furnish  them. 
They  come  from  a  street'  because  the  street  exists,  and  when 
the  street  disappears  it  is  difficult  to  perceive  how  any  right  to 
them  in  an  abutting  owner  survives.  But  as  I  have  before 
said,  it  is  sufficient  now  to  determine  that  if  there  can  be  anv 
such  thing  in  a  street  as  an  easement  for  light  and  air,  it  is 
subordinate  to  all  the  uses  and  burdens  to  which  a  street  may 
be  subjected  by  the  paramount  authority  of  the  legislature. 

I  am  led  to  this  conclusion  by  principles  fairly  to  be  de- 
duced from  decided  cases  which  are  binding  upon  this  court 
as  authority.    I  cannot  perceive  how  this  case  can  be  deter- 
mined in  favor  of  the  plaintiff  without  substantially  overruling 
the  cases  of  The  People  v.  Kerr,  and  KeUmger  v.  The  Street 
Railway  Go.    In  The  Matter  of  the  Gilbert  Elevated  Rail- 
way Go.  (70  N.  T.  361),  Church,  Ch.  J.,  said  that  "  the  prin- 
ciples adjudicated  in  these  cases  will  be  regarded  as  obligatory 
upon  this  court  in  deciding  future  cases."    In  the  case  of 
KeUmger  v.  The  Street  Railway  Co.,  the  same  learned  judge, 
speaking  of  the  case  of   The  People  v.  Kerr-   said:    "We 
should  feel  bound  to  adhere  to  this  decision  and  its  necessary 
legal  results,  even  if  we  doubted  its  soundness,  because  large 
sums  of  money  have  been  expended  upon  the  faith  of  it,  and 
in  many  obvious  ways  it  has  become  a  rule  of  property  which 
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should  never  be  abrogated,  exeept  for  the  most  cogent  reasons." 
And  more  than  four  hundred  years  before  these  utterances  a 
learned  English  judge  said:  "If  we  judge  against  former 
judgments  it  is  a  bad  example  to  the  barristers  and  students  of 
law ;  they  will  not  have  any  faith  in  or  give  any  credit  to  their 
books."  (Year  Book,  33  Hen.  VI,  41.) 

It  is  sufficient  to  say  of  the  Elevated  Railway  cases  reported 
in  70  N.  T.,  that  the  questions  we  are  to  determine  in  this 
case  were  not  there  involved.  It  was  there  determined  that 
provision  was  made  in  the  Bap}d  Transit  Acts  for  compensa- 
tion for  any  rights  of  private  property  which  the  abutting 
owners  had  in  the  streets  of  the  city.  But  whether  they  had 
such  rights  or  not  was  intentionally  and  expressly  left  an  open 
question. 

The  plain  tiff  and  many  other  abutters  upon  the  streets  through 
which  this  elevated  railway  is  constructed  undoubtedly  suffer 
great  damage  from  its  operation  and  have  the  right  to  com- 
plain of  the  injustice  done  them ;  but  they  must  seek  their 
remedy  by  appealing,  not  to  the  courts,  but  to  the  legislature, 
and  if  they  fail  there,  by  appealing  to  the  people  who  make 
legislatures.  That  is  the  final  appeal  open  to  every  citizen 
who  suffers  injustice  under  the  forms  of  the  Constitution  and 
the  laws.  The  legislature  undoubtedly  has  ample  power  to  com- 
pel the  defendant  yet  to  make  compensation  to  abutting  owners 
for  all  the  damage  done  them,  and  arrest  the  exercise  of  its  fran- 
chises if  it  shall  refuse  to  make  such  compensation.  (Mononga- 
hela  Nam.  Co.  v.  Coon,  6  Penn.  St.  379.)  The  power  which  it 
possesses  under  the  Constitution  and  the  laws  to  alter  or  repeal 
the  charters  of  corporations  includes  the  absolute  right  to  regu- 
late the  exercise  of  corporate  franchises,  and  to  prescribe  the 
terms  and  conditions  upon  which  they  may  continue  to  be  ex- 
ercised. (Albany  Northern  Railroad  Co.  v.  Brovmett,  24 
N.  Y.  345.) 

I  will  close  this  discussion  by  quoting  the  language  of  a  very 
learned  jurist  in  Hatch  v.  The  Vermont  Central  Railroad  Co. : 
In  the  absence  of  all  statutory  provision  to  that  effect  no  case 


it 
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and  certainly  no  principle  seems  to  justify  the  subjecting  a 
person,  natural  or  artificial,  in  the  prudent  pursuit  of  his  own 
lawful  business,  to  the  payment  of  consequential  damage  to 
others  in  their  property  or  business.  This  always  happens 
more  or  less  in  all  rival  pursuits,  and  often  where  there  is  noth- 
ing of  that  kind.  One  mill  or  one  store  or  school  often  injures 
another.  One's  dwelling  is  undermined  or  its  lights  darkened 
or  its  prospect  obscured  and  thus  materially  lessened  in  value 
by  the  erection  of  other  buildings  upon  lands  of  other  pro- 
prietors. One  is  beset  with  noise  or  dust  or  other  inconvenience 
by  the  alteration  of  a  street,  or  more  especially  by  the  intro- 
duction of  a  railway,  but  there  is  no  redress  in  any  of  these 
cases.  The  thing  is  lawful  in  the  railroad  as  much  as  in  the 
other  cases  supposed.  These  public  works  come  too  near  some 
and  too  remote  from  others.  They  benefit  many  and  injure 
some.  It  is  not  possible  to  equalize  the  advantages  and  disad- 
vantages. It  is  so  with  every  thing  and  always  will  be.  Those 
most  skilled  in  these  matters,  even  empirics  of  the  most  san- 
guine pretensions,  soon  find  their  philosophy  at  fault  in  all  at- 
tempts at  equalizing  the  ills  of  life.  The  advantages  and  dis- 
advantages of  a  single  railway  could  not  be  satisfactorily  bal- 
anced by  all  the  courts  of  the  State  in  forty  years ;  hence  they 
must  be  left,  as  all  other  consequential  damage  and  gain  are 
left,  to  balance  and  counterbalance  themselves  as  they  best  can." 
The  judgment  should  be  affirmed. 


Miller,  J.  (dissenting.)  I  concur  generally  in  the  opinion 
of  Eabl,  J.,  in  this  case,  and  especially  upon  the  ground  that 
the  questions  presented  are  settled  by  former  decisions  of  this 
court  which  are  cited  in  the  opinion. 

It  may  be  assumed,  I  think,  that  in  reliance  upon  these  de- 
cisions the  railway  of  the  defendant  was  constructed,  and  as  a 
rule  of  property  has  bepn  fully  established  thereby,  upon 
which  parties  have  acted  and  rights  have  been  acquired,  they 
should  not  be  overruled  or  disturbed. 

The  judgment  should  be  affirmed. 
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Finch,  J.  (dissenting.)  1  concur  in  the  opinion  of  my 
brother  Earl.  His  full  and  careful  argument  renders  un- 
necessary a  further  discussion,  and  yet  the  importance  of  the 
case,  and  the  gravity  of  the  questions  involved,  seem  to  require, 
at  least,  a  brief  statement  of  the  grounds  upon  which  I  dissent. 

If  the  abutting  owners  have  rights  in  the  streets,  the  public 
have  such  rights  also ;  and  where  these  come  in  collision,  one 
or  the  other  must,  of  necessity,  yield.  Even  if  we  grant  that 
such  owners  have  some  right  in  the  streets  growing  out  of  their 
frontage  upon  them,  and  that  such  rights  are  in  the  nature  of 
private  property,  it  still  remains  that  such  private  property  ends 
where  the  people's  right  begins ;  that  the  abutting  owner  has 
no  private  property  except  outside  of  the  public  right,  and  what- 
ever he  does  have  is  only  that  which  is  left  after  the  latter  is 
exhausted.  The  right  of  the  abutting  owner,  such  as  it  is, 
rests  upon  the  trust  on  which  the  city  holds  the  streets,  and 
that  is  expressed  in  the  covenant  applicable  to  the  street  in 
question,  which  is,  that  it  shall  "  continue  and  be  for  the  free 
And  common  passage  of,  and  as  public  streets  and  ways  for, 
the  inhabitants  of  said  city,  and  all  others  passing  or  returning 
through  or  by  the  same  in  such  manner  as  the  other  streets 
of  said~(dty  are,  or,  of  right,  ought  to  be."  I  understand  the 
meaning  of  this  covenant  to  be,  that  Front  street  shall  forever 
be  kept  open  to  the  free  and  unobstructed  travel  and  passage 
of  the  public,  in  the  same  manner  as  the  other  streets  are  kept 
open  to  such  travel ;  and  that  the  abutting  owner  gets  the 
benefit  of  light  -and  air  and  ventilation  as  the  incidents  of  a 
due  performance  of  that  covenant.  If,  therefore,  the  city's  cove- 
nant is  observed,  no  right  of  the  abutting  owner  is  invaded, 
although  the  public  shall  use  the  street  for  travel  and  passage 
in  a  manner  which  lessens  the  light  and  air  and  ventilation 
which  incidentally  benefit  such  owner.  If  the  street  is  kept 
open  to  free  and  unobstructed  travel,  and  is  used  for  the  gene- 
ral passage  of  the  inhabitants,  the  covenant  is  kept,  and  the 
-abutting  owner  has  received  all  his  rights,  even  though  his 
incidental  benefits  are  lessened.  The  question  then  comes 
down  to  this :  whether  the  construction  and  operation  of  the 
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elevated  railroad  is  within  the  public  right,  and  the  trust  upon 
which  the  city  holds  the  fee  of  the  streets.  If  it  is,  nothing 
has  been  taken  from  the  abutting  owners,  for  their  right  can- 
not enter  the  boundaries  of  the  lawful  public  use ;  and  the 
ultimate  inquiry  is  simply  and  only  whether  the  streets  as  used 
by  the  elevated  roads  are,  nevertheless,  used  and  occupied  as 
public  streets  for  unobstructed  passage  and  travel,  and  kept 
open  as  such.  There  is  no  finding  of  fact  to  the  contrary  in 
the  case  before  us,  and  no  evidence  from  which  such  an  infer- 
ence can  be  justly  drawn.  The  streets  in  question  are  kept 
open  to  the  free  and  unobstructed  passage  of  the  inhabitants. 
They  are  not  even  partially  closed  to  such  travel.  On  the  con- 
trary what  has  been  done  has  been  done  in  the  direct  line,  and 
in  aid  of  the  proper  public  use.  Travel  and  passage  have 
been  aided,  and  their  facility  increased,  instead  of  being  ob- 
structed and  hindered.  We  are  not  to  put  our  own  eyes  or 
observation  in  the  room  of  the  evidence  and  the  findings  of 
the  trial  court  These  findings  are  not  that  the  street  has  been 
closed,  wholly  or  even  partially  ;  they  are  not  that  the  public, 
use  and  public  travel  have  been  hindered  or  obstructed.  No 
such  fact  is  in  any  manner  found  or  furnished  to  us  as  a  factor 
in  the  conclusion  to  which  we  ought  to  come.  On  the  contrary 
the  only  and  the  solitary  fact  found  in  such  direction,  the  only 
one  even  pointing  to-  a  violation  of  the  city's  covenant,  is  the 
presence  of  the  supporting  columns,  standing  inside  the  curb- 
of  the  sidewalk.  If  these  are  unlawful,  then  the  lamp-posts^ 
and  the  telegraph  poles,  and  the  supports  for  electric  lights,  are 
pro  tcmto  a  closing  of  the  street,  and  utterly  without  right 
We  have,  therefore,  in  the  case  as  I  read  it,  no  evidence  of  a 
public  use  which  transcends  the  public  right  }  and  that  being 
so,  no  private  right  is  or  can  be  invaded,  and  no  private  prop- 
erty has  been  taken. 

For  reversal,  Andrews,  Gh.  J.,  Rapallo,-  Daotobth  and 
Tract,  JJ.    For  affirmance,  Miller,  Earl  and  Finch,  JJ. 

Judgment  reversed. 
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Lewis  J.  Goddabd,  as  Keceiver,  etc.,  Appellant,  v.  Stephen 

Stiles,  Bespondent. 

Upon  application  of  a  receiver,  appointed  in  supplementary  proceedings, 
to  be  substituted  as  plaintiff  in  certain  actions  pending,  brought  by 
M.,  the  judgment  debtor,  notice  of  which  application  was  served  upon 
the  attorney  for  M.,  an  order  was  made  granting  the  application  upon 
the  condition  that  the  judgment  creditor  should  pay  to  said  attorney, 
in  satisfaction  of  his  lien  for  his  fees  and  charges  a  sum  which 
had  been  agreed  upon  between  him  and  the  attorney  for  the  judg- 
ment creditor.  This  agreement  was  made  without  notice  to  or 
knowledge  of  the  judgment  debtor.  The  condition  was  complied  with 
and  the  substitution  made.  Subsequently  upon  motion  in  one  of  the  ac- 
tions, wherein  the  receiver  was  thus  substituted,  in  which  action  a 
judgment  in  favor  of  the  plaintiff  had  been  rendered,  and  upon  its  appear- 
ing that  the  defendant  therein  had  purchased  the  judgment  in  the  action  in 
which  the  receiver  was  appointed,  the  receiver  was  required  to  allow  in 
satisfaction  of  his  judgment  the  amount  so  paid  to  the  attorney  on  such 
substitution.  Held  error;  that  the  order  fixing  the  compensation  of  the 
attorney  was  not  binding  upon  his  client;  that  the  amount  due  the  attor- 
ney could  not  be  determined,  except  in  a  direct  proceeding  between  him 
and  his  client,  of  which  the  latter  had  notice. 

To  warrant  a  set-off  on  motion,  both  claims  must  be  such  as  have  been  de- 
termined by  a  binding  adjudication. 

The  court  has  no  power,  without  personal  notice  to  the  judgment  debtor,  to 
make  an  order  directing  a  receiver  appointed  in  supplementary  proceed- 
ings, to  apply  any  portion  of  the  funds  coming  to  his  hands  in  payment 
of  judgments  other  than  that  under  which  he  was  appointed,  or  those  to 
which  his  receivership  has  been  extended  as  prescribed  by  the  Code  of 
Civil  Procedure  (§  2464,  et  aeq.)  It  is  his  duty  to  restore  to  the  judg- 
ment debtor  any  surplus  after  the  satisfaction  of  these  judgments,  and 
such  an  order  made  without  notice  to  the  debtor  is  not  binding  upon  him, 
and  would  be  no  protection  to  the  receiver. 

(Argued  February  28,  1882  ;  decided  October  17,  1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  the  second 
Tuesday  of  June,  1881,  which  affirmed  an  order  of  Special 
Term,  the  substance  of  which  is  hereinafter  stated. 

This  action  was  commenced  in  1865  by  one  Myron  P.  Stiles, 
to  reach  certain  premises  situate  in  Ontario  county,  which  had 
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been  bid  in  at  a  foreclosure  sale  by  the  defendant,  upon  the 
theory  that  in  so  doing,  the  defendant  acted  as  the  trustee  for 
Myron,  who  was  a  minor  at  the  time  of  such  sale,  but  who 
reached  his  majority  on  the  26th  of  July,  1864.  In  1867 
judgment  was  recovered  in  the  action  by  the  plaintiff  and  he 
was  adjudged  the  owner  of  the  premises,  subject  to  an  exist- 
ing mortgage  thereon  for  $3,500  in  favor  of  Hobart  College. 
Said  judgment  also  directed  an  accounting  by  the  defendant 
for  the  rents  and  profits,  and  upon  such  accounting  the  net 
rents  and  profits  were  fixed  at  the  sum  of  $114.09,  but  the  de- 
fendant was  allowed  nothing  for  permanent  improvements. 
Subsequently  the  court  held  that  he  should  be  allowed  his 
permanent  improvements,  and  on  further  accounting  before 
Judge  Gaednee,  the  value  of  such  improvements  was  fixed  at 
the  sum  of  $1,689.51,  and  thereupon  judgment  was  entered  in 
accordance  with  the  said  several  findings  and  decisions.  Final 
judgment  was  not  entered  in  the  action  till  July  3,  1878. 
The  judgment  was  appealed  from  to  the  Court  of  Appeals  by 
both  parties,  but  the  plaintiff  failing  to  perfect  his  appeal,  an 
order  was  subsequently  entered  dismissing  the  same,  and  the 
defendant's  appeal  was,  on  stipulation  of  counsel,  discontinued. 
In  the  mean  time  the  Hobart  College  mortgage  had  been  fore- 
closed and  the  surplus  moneys  arising  from  the  sale,  amounting 
to  $2,595.22,  were  deposited  with  the  treasurer  of  Ontario 
county,  and  thereupon  became  the  subject  of  the  litigation  in 
lieu  of  the  land.  As  the  result  of  the  last  accounting  the  de- 
fendant had  been  adjudged  to  be  entitled  to  $1,689.51  for 
his  permanent  improvements,  and  final  judgment  was  entered 
in  accordance  with  the  said  several  findings  and  decisions,  that 
is  to  say,  the  plaintiff  had  judgment  that  he  was  entitled  to 
the  farm  and  to  $114.09,  together  with  $380,  costs  of  the 
action,  and  the  defendant  was  declared  to  be  entitled  to,  out  of 
the  surplus  moneys,  $1,689.51,  as  his  interest  in  the  premises 
for  permanent  improvements.  During  this  protracted  litiga- 
tion the  plaintiff,  Myron  P.  Stiles,  had  become  bankrupt  and 
various  judgments  for  small  amounts  had  been  recovered 
against  him.     Three  of  these  judgments  were  recovered  by 
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Lindsay  D.  Warfield  in  January  and  February,  1879,  and  were 
all  docketed  in  Monroe  county,  where  Myron  P.  Stiles,  the 
plaintiff  in  the  first-mentioned  action,  then  resided.    On  one 
of  these  judgments  amounting  to  $344.80,  execution  having 
been  issued  and   returned    unsatisfied,  proceedings  supple- 
mentary thereto  were   instituted  against  said  Myron  P.  Stiles 
which  resulted,  on  the  25th  of  April,  1879,  in  the  appointment 
of  Lewis  J.  Goddard  as  receiver  thereunder.    At  this  time 
the  original  action  of  Myron  P.  Stiles  v.  Stephen  Stiles  was 
still  pending  in  the  Court  of  Appeals,  and  the  same  plaintiff 
had  commenced  another  action  against  the  same  defendant  to 
recover  the  mean  profits  for  the  use  of  the  farm  between  the 
date  of  the  original  accounting,  1871,  and  the  sale  tfpon  the 
foreclosure  of  the  Hobart  College  mortgage,  1873,  and  to  re- 
cover   damages    against    the    defendant    for    allowing    said 
mortgage  to  be  foreclosed,  which  action  was  also  still  pending 
at  the  time  of  the  appointment  of  the  receiver  in  the  action  of 
Warfield  v.  Myron  P.  Stiles.     Subsequently  a  motion  was 
made  in  the  action  in  which  the  receiver  had  been  appointed, 
that  Goddard,  the  receiver,  be  substituted  as  a  party  plaintiff 
in  the  two  actions  then  pending,  in  which  Myron  P.  Stiles  was 
plaintiff  and  Stephen  Stiles  was  defendant.    Notice  of  this 
motion  was  served  upon  John  Qillett,  Jr.,  attorney  for  Myron 
P.  Stiles,  plaintiff  in  these  actions,  and  on  the  27th  day  of 
May,  1879,  an  order  was  made  at  Special  Term  substituting 
Goddard,  the  receiver,  as  plaintiff  in  those  actions.    The  order 
recites  that  John  Gillett,  Jr.,  has  "  liens  and  claims  in  said  actions 
for  legal  services  performed  therein,"  and  the  substitution  of 
Goddard,  the  receiver,  was  made  "  upon  the  condition  only 
that  the  plaintiff  in  this  case,"  Lindsay  D.  Warfield,  "  on  or 
before  the  10th  of  June,  1879,  pay  to  said  Gillett  the  sum  of 
$800,  in  full  payment  of  fees  and  charges  of  himself  and  his  said 
counsel  in  said  action.    That  upon  the  payment  of  said  sum 
within  said  time,  said  defendant  Goddard,  receiver,  be  substi- 
tuted as  plaintiff  in  each  of  said  cases,  and  that  said  Gillett, 
deliver  to    him    all    the    papers    and  proceedings  therein." 
This  order  was   filed  on  the  2d    day  of   July,  1879.     It 
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now  appears  that  the  sum  of  $800  was  agreed  upon  between 
Gillett  and  T.  F.  Stark,  the  attorney  for  Warfield,  and  inserted 
in  said  order  by  agreement.  It  further  appears,  in  affidavits 
upon  this  motion,  that  Myron  P.  Stiles  had  no  notice  of  this 
motion  and  did  not  know  of  the  order  until  after  the  money 
had  been  paid  to  Gillett,  his  attorney.  Nor  did  Goddard,  the 
receiver,  know  of  the  motion,  or  of  the  order,  or  of  the  pay- 
ment of  the  money.  Subsequently  Stephen  Stiles,  the  defend- 
ant in  the  actions,  paid  to  Gillett  $630,  which  were  ac- 
cepted in  full  performance  of  the  order,  and  he  thereupon 
delivered  all  papers  to  Goddard,  the  receiver.  The  money, 
however,  was  not  specifically  paid  upon  the  judgment,  as  said 
Gillett'did  not  consider  that  he  was  authorized  to  accept  said 
sum  and  satisfy  and  discharge  said  judgment  under  the  terms 
of  said  order ;  but  the  same  was  accepted  in  pursuance  of  the 
terms  of  said  order  in  satisfaction  of  his  lien  upon  the  judg- 
ment and  upon  the  papers  in  the  other  action  for  his  services 
rendered  therein.  At  the  time  of  such  payment,  the  three 
judgments  recovered  by  Warfield  against  Myron  P.  Stiles, 
including  the  one  in  which  a  receiver  had  been  appointed, 
together  with  another  judgment  recovered  by  one  Canfield 
against  said  Myron  P.  Stiles,  and  also  docketed  in  Ontario 
county,  had,  by  the  procurement  of  said  Stephen  Stiles, 
been  assigned  by  the  plaintiffs  therein  to  one  Biley  Stevens  ; 
the  money  paid  for  such  assignments  being  advanced  by 
Stephen  Stiles,  and  the  assignments  having  been  taken  and 
held,  as  is  alleged,  for  his  benefit.  On  the  1st  of  September, 
1879,  the  county  treasurer  paid,  in  pursuance  of  an  order  of 
the  Supreme  Court,  to  Stephen  Stiles,  the  defendant,  the  sum 
of  $1,689.51,  the  amount  allowed  him  for  his  permanent  im- 
provements, with  interest  thereon  from  1871 ;  and  on  the 
10th  day  of  February,  1880,  the  county  treasurer  paid  to 
the  plaintifE,  Goddard,  as  receiver,  the  sum  of  $1,118.79,  be- 
ing the  entire  balance  of  said  surplus  moneys  then  in  the  hands 
of  the  county  treasurer.  On  the  5th  day  of  March,  1880, 
J.  &  Q.  Van  Voorhis,  as  attorneys  for  the  receiver  Goddard, 
issued  an  execution  upon  the  original  judgment  recovered  iiv 
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1878  by  Myron  P.  Stiles  against  the  defendant,  Stephen  Stiles, 
for  $114.09  and  $380  costs.  Thereupon  the  present  motion 
was  made  in  this  action,  by  the  defendant,  Stephen  Stiles,  to 
compel  the  receiver  —  "  First,  to  apply  the  $630,  with  interest 
thereon  from- the  20th  of  June,  1879,  at  that  date  advanced 
and  paid  by  Stephen  Stiles,  the  defendant  herein,  to  John 
Gillett,  Jr.,  then  plaintiffs  attorney,  to  the  payment  of  the 
damages  and  costs  awarded  the  plaintiff  in  and  by  the  judg- 
ment in  this  action,  or  so  much  thereof  as  may  be  necessary 
for  that  purpose ;  second,  requiring  and  directing  said  receiver 
upon  making  such  application  to  satisfy  and  discharge  said 
judgment  of  record ;  and  third,  to  set  aside  the  execution 
issued  thereon  ;  and  fourth,  requiring  the  said  receiver  to  pay 
said  Stephen  Stiles  the  balance  of  said  $630,  and  interest,  after 
satisfying  said  judgment  for  damages,  costs  and  interest,  if 
any,  out  of  any  funds  in  his  hands ;  fifth,  requiring  and  di- 
recting the  said  receiver  to  apply  and  pay  the  sum  of  $1,118.- 
79  now  in  his  hands,  or  so  much  thereof  as  may  then  remain, 
upon  the  several  judgments  in  favor  of  Nathan  Canfield,  Solo- 
mon F.  Hess  and  Lindsay  D.  Warfield,  with  costs  of  the  supple- 
mentary proceedings  therein,  respectively,  in  full,  and  in  the 
order  of  the  priority  thereof,  respectively,  60  far  as  the  entire 
fund  in  the  hands  of  said  receiver  will  suffice  for  that  purpose." 
The  motion  was  granted  at  Special  Term  substantially  as  re- 
quested, except  that,  instead  of  the  receiver  being  ordered  to 
pay  $1,118.79  on  the  said  judgments,  he  was  directed  to  pay 
thereon  the  sum  of  $750,  in  the  order  of  preference  stated 
therein. 

J.  &  Q.  Van  Voorhis  for  appellant.  The  court  had  no 
jurisdiction  to  make  an  order  which  directs  the  plaintiff  to 
pay  $750,  to  be  applied  upon  certain  judgments  other  than  that 
under  which  the  appointment  of  the  receiver  was  made. 
(Code,  §§  2464-2466.)  The  duties  of  a  receiver  in  proceedings 
supplementary  to  execution  are  to  appropriate  the  property  of 
the  judgment  debtor  to  the  satisfaction  of  the  judgment  under 
which  he  is  appointed,  and  any  other  to  which  his  receivership 
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may  be  duly  extended,  and  to  restore  the  surplus,  if  any,  to  the 
judgment  debtor.  (Porter  v.  Williams,  5  Seld.  150 ;  Banks 
v.  ^Potter,  21  Hun,  473 ;  HoweU  v.  Ripley,  10  Paige,  43  \ 
Gumming,  Receiver,  v.  Edgerton  et  al.,  9  Bosw.  684.)  It  was 
improper  to  order  the  payment  of  money  by  the  receiver  until 
he  was  prepared  to  render  an  account.  (Duffy  v.  Corey,  7 
Kobt.  79 ;  Defendorf  v.  Dickinson,  21  Hun,  275.)  The  order 
is  erroneous  because  it  gives  to  the  defendant  more  than  the 
consideration  which  he  paid  for  the  judgments.  (Perry  on 
Trusts,  §§  428,  429, 427, 431.)  The  court  erred  in  holding  that 
the  affidavit  was  competent  proof  of  defendant's  interest  in  the 
judgments  and  his  right  to  the  funds.  (The  People,  ex  reL 
Vclger,  v.  Walsh,  13  Weekly  Dig.  440.)  If  defendant  has  any 
claim  by  reason  of  the  payment  of  the  money  to  Gillett,  he 
can  only  enforce  it  by  an  action  for  money  paid  for  the  benefit 
of  Myron  Stiles  or  of  the  receiver.  It  cannot  be  enforced  by 
motion.  (BiU  v.  Sermons,  59  N.  Y.  396 ;  Phillips  v.  Weeks, 
38  N.  Y.  Supr.  74 ;  Romadnv.  Garth,  5  T.  &  C.  361 ;  Rhodes 
v.  Dutcher,  6  Hun,  453 ;  Prouty  v.  Swift,  10  id.  232.)  To 
warrant  a  setoff  on  motion,  both  claims  must  be  claims  that 
have  been  duly  determined  by  a  binding  adjudication.  (Har- 
ris v.  Palmer,  5  Barb.  105  ;  Bagg  v.  Jefferson,  10  Wend.  615.) 

W.  H.  Adams  for  respondent.  The  defendant  had  the  same 
right  to  purchase  these  judgments  as  any  other  person  would 
have  had.  (De  Bevoise  v.  Sanford,  1  Hoff.  Ch.  192.)  During 
the  continuation  of  a  trust,  a  trustee  may  purchase  claims 
against  the  estate,  although  he  can  only  reimburse*  himself  for 
the  sums  actually  paid.  (Quackenbush  v.  Leonard,  9  Paige, 
334 ;  Evertson  v.  Tappen,  5  Johns.  Ch.  497 ;  Van  Houn  v. 
Fonda,  id.  388.) 

Tract,  J.  As  no  opinion  was  written  either  at  the  Special 
or  General  Term,  we  are  not  informed  of  the  grounds  upon 
which  this  order  was  made  and  affirmed,  except  so  far  as  may 
be  inferred  from  the  facts  disclosed  in  the  affidavits.  We  are 
of  opinion  that  that  part  of  the  order  which  directs  the 
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ceiver  to  apply  the  $630  paid  by  the  defendant  Stiles  to  the 
plaintiffs  attorney  in  satisfaction  of  the  judgment,  and  to  pay 
over  to  said  Stiles  the  balance  that  may  remain  after  satisfying 
the  same  cannot  be  upheld.     The  motion  for  substitution  was 
made  in  the  action  of  Wa/rfidd  v.  Stiles,  and  not  in  this  ac- 
tion.    The  court  granted  the  motion  upon  the  condition  that 
Warfield  should  satisfy  the  claims  of  Mr.  Gillett,  the  plaintiffs 
attorney  in  this  action  and  also  in  the  other  action  pending 
between  Myron  Stiles  and  the  defendant ;  and  thereupon  it 
was  agreed  between  Warfield  and  Gillett  that  the  amount  of 
the  latter' s  claim  should  be  fixed  at  $800,  and  that  sum  was 
inserted  in  the  order.     Surely  such  an  arrangement  between 
Warfield  and  the  plaintiffs  attorney  could  not  be  binding  upon 
the  plaintiff  in  that  action.    While  notice  of  the  application  to 
substitute  the  receiver  in  place  of  the  plaintiff  was  properly 
served  upon  the  attorney  of  the  plaintiff,  yet  no  order  could 
have  been  made  fixing  the  amounts  of  Gillett's  compensation 
as  between  him  and  his  client,  which  would  be  binding  upon 
the  client  without  personal  notice  to  him.  This  was  a  question 
in  which  the  interest  of  Gillett  was  hostile  to  that  of  his  client. 
He  could  not,  therefore,  represent  him  or  bind  him  upon  such 
a  question.    The  amount  fixed  in  the  order,  as  the  sum  to  be 
paid  as  the  condition  of  substitution,  was  binding  only  upon 
Warfield  and  Gillett,  and  not  upon  Myron  P.  Stiles,  the  client. 
This  defendant  having,  as  he  alleges,  become  interested  in  the 
judgment  under  which  the  receiver  was  appointed,  stipulated 
privately  with  Gillett  for  a  reduction  of  his  claim  to  $630,  and 
then  paid  the  same.    The  order  in  terms  provides  not  for  the 
payment  of  the  judgment,  but  for  the  payment  of  the  charges 
of  Gillett  for  his  professional  services  in  the  two  actions.     The 
gam  which  Stiles  should  pay  his  attorney  for  services  could  not 
be  determined  upon  agreement  between  Warfield  and  the  at- 
torney, nor  could  it  be  determined  by  the  court,  except  in  a 
direct  proceeding  for  that  purpose,  had  between  the  client  and 
the  attorney,  and  of  which  the  client  had  notice.     The  order 
appealed  from  arbitrarily  compels  Stiles  to  adopt  the  acts  of 
these  strangers  and  to  pay  a  claim  that  he  has  a  right  to  con- 
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trovert  in  the  ordinary  way.  If  the  defendant  has  any  claim 
by  reason  of  the  payment  of  the  money  to  Gillett,  he  can  only 
enforce  it  by  an  action  for  money  paid  for  the  benefit  of  Myron 
P.  Stiles,  or  for  the  receiver ;  it  cannot  be  enforced  by  a  mo- 
tion. {Hill  v.  Hermans,  59  N.  Y.  396 ;  Phillips  v.  Wicks, 
38  N.  Y.  Supr.  74;  Eamain  v.  Garth,  5  T.  &  C.  361; 
Prouty  v.  Swift,  10  Hun,  232 ;  S.  C,  64  N.  Y.  545.)  It 
is  not  an  adjudicated  claim,  nor  is  there  any  stipulation 
in  respect  to  it,  to  which  Myron  P.  Stiles  was  a  party, 
Which  the  court  is  asked  to  enforce.  To  warrant  a  set-off  on 
the  motion  both  claims  must  be  claims  that  have  been  duly 
determined  by  a  binding  adjudication.  {Harris  v.  Palmer,  5 
Barb.  105 ;  Bagg  v.  Jeferson,  10  Wend.  615.)  There  was 
no  proof  before  the  court  in  the  case  of  Warfidd  v.  Myron 
P.  Stiles,  in  which  the  order  was  made,  nor  is  there  any  proof 
upon  this  motion  showing  that  Gillett's  claim  was  right  or 
ought  to  have  been  paid.  Nothing  has  been  done  at  any  time 
or  place,  or  in  any  manner,  to  ascertain  whether  Gillett  was 
entitled  to  the  sum  paid  him  by  the  defendant.  The  defendant 
bases  his  claim,  and  the  order  appealed  from  proceeds,  upon 
the  naked  fact  that  he  paid  the  money  to  Gillett.  This  is  not 
sufficient. 

We  are  also  of  opinion  that  that  part  of  the  order  which  di- 
rects the  plaintiff  to  pay  $750,  to  be  applied  in  part  to  the 
payment  of  the  two  judgments  of  Warjield  v.  Myron  P.  Stiles, 
upon  which  no  execution  had  been  issued  is  also  erroneous  and 
must  be  reversed.  The  receivership  of  Goddard  did  not  ex- 
tend to  these  judgments,  and  for  this  reason  the  court  had  no 
jurisdiction  to  make  the  order.      (Code,  §§  2464,  2465,  2466.) 

The  duties  of  a  receiver  in  proceedings  supplementary  to 
execution  are  fixed  by  law.  They  are  to  appropriate  the  prop- 
erty of  the  judgment  debtor  to  the  satisfaction  of  the  judg- 
ment under  which  he  is  appointed,  and  any  other  to  which  his 
receivership  may  be  duly  extended,  and  to  restore  the  surplus, 
if  any,  to  the  judgment  debtor.  {Porter  v.  Williams,  5  Seld. 
150 ;  Banks  v.  Potter,  21  How.  Pr.  473 ;  Hoioell  v.  Ripley y 
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10   Paige,    43;    Oumnvmff,    Hecewer,  v.  Egerton  et  al.y    9 
Bosw.  684.) 

The  payment  of  the  two  Warfield  judgments  upon  which  no 
execution  had  been  issued  was  a  matter  in  which  Myron  P. 
Stiles,  the  defendant,  was  personally  interested.  No  order 
could  be  made  by  the  court  for  the  payment  of  these  judgments 
without  notice  to  him,  and  giving  him  an  opportunity  first  to 
be  heard.  The  receiver  did  not  and  could  not  represent  him 
in  those  judgments.  No  order  made  in  a  motion  to  which 
Myron  P.  Stiles  was  not  a  party  could  be -binding  upon  him, 
and  it  may  well  be  doubted  whether  the  payment  of  money  by 
the  receiver,  in  pursuance  of  an  order  made  upon  such  a  mo- 
tion, would  protect  him  as  against  the  judgment  debtor.  If 
called  upon  to  account,  by  Myron  P.  Stiles,  the  judgment 
debtor,  for  the  money  remaining  in  his  hands  after  the  pay- 
ment of  the  judgment  in  the  action  in  which  he  was  appointed 
receiver,  we  do  not  see  how  he  could  set  up  this  order  as  a 
justification  for  the  application  either  of  the  $630,  in  satisfac- 
tion of  the  original  judgment  recovered  by  Myron  P.  Stiles 
against  the  defendant,  or  for  the  payment  of  the  two  judgments 
recovered  by  Warfield  against  him. 

We  observe  that,  in  the  notice  of  motion  served  in  this  case, 
and  in  which  the  order  appealed  from  was  made,  it  is  stated 
and  assumed  that  supplementary  proceedings  had  been  taken 
in  all  three  of  the  Warfield  judgments ;  and  it  may  be  that 
the  court  below  based  its  order  upon  this  assumption.  But  the 
affidavit  of  Stark,  Warfield's  attorney,  served  with  the  motion 
papers,  clearly  shows  that  supplementary  proceedings  had  been 
taken  in  only  one  of  said  actions. 

The  orders  of  the  General  and  of  the  Special  Terms  should 
be  reversed,  with  costs. 
All  concur. 
Orders  reversed. 
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Thomas  S.  Kobinbon,  Respondent,  v.  Margaret  M.  Brennan, 

as  Executrix,  etc.,  Appellant. 

An  assignment  by  the  plaintiff  in  an  action,  with  the  knowledge  of  his  at- 
torney, of  a  judgment  in  his  favor,  revokes  the  authority  of  said  attorney, 
and  he  has  no  power  or  authority  thereafter  to  act  for  or  bind  the 
assignee. 

A  sheriff  to  whom  an  execution  upon  the  judgment  has  been  issued,  after 
notice  of  the  assignment  may  not  take  his  instructions  from  plaintiffs 
attorney,  but  must  obey  his  execution  and  conform  to  the  rules  of  law 
in  regard  thereto,  except  as  otherwise  instructed  by  the  assignee. 

It  ib  the  duty  of  the  sheriff  in  making  a  sale  on  execution  to  demand  pay- 
ment for  property  sold;  if  not  paid,  he  must  then  and  there  avoid  the  sale 
and  resell  or  postpone  the  sale,  giving  notice  thereof. 

If  he  closes  the  sale  and  gives  credit  or  takes  any  thing  but  money  in  pay- 
ment, and  delivers  the  property  to  the  purchaser,  what  he  receives 
must  be  treated  as  money  and  accounted  for  by  him  as  such. 

Two  executions  subscribed  by  D.,  as  plaintiff's  attorney,  were  issued  to  B.t 
defendant's  testator,  as  sheriff;  a  few  days  thereafter,  with  the  knowledge 
of  D.,  the  judgments,  which  amounted  to  about  $1,900,  were  assigned  to 
plaintiff.  Subsequently  another  judgment  was  recovered  against  the  same 
judgment  debtor,  and  execution  was  issued  thereon  to  B.,  who  levied  upon 
property,  which  was  sold  for  over  $3,600.  B.  took  the  purchaser's  check 
for  the  amount  of  the  bid  and  put  him  in  possession  of  the  property.  On 
the  same  day  plaintiffs  agent,  an  attorney,  called  upon  B.  with  the  assign- 
ments, informed  him  that  the  judgments  were  assigned,  and  demanded 
.of  him  the  money  in  satisfaction  thereof.  B.  not  being  able  to  get  pay- 
ment of  the  check,  readvertised  and  sold  the  property  for  about  $600, 
and  by  the  direction  of  D. ,  who  to  the  knowledge  of  B.  owned  or  had  an 
interest  in  the  junior  judgment,  the  latter  applied  the  proceeds  of  sale 
upon  the  execution  on  that  judgment  and  returned  the  other  two  execu- 
tions nulla  bona.  In  an  action  for  a  false  return,  held,  that  B.  was  liable 
for  the  whole  amount  of  plaintiffs  judgments. 


(Argued  May  81, 1882  ;  decided  October  17, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  first  judicial  department,  entered  upon  an 
order  made  March  11,  1880,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 
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Robert  S.  Green,  for  appellant.  It  is  the  duty  of  a  sheriff  to 
obey  the  instructions  of  the  party  issuing  the  execution. 
{Boot  v.  Wagner,  30  N.  Y.  1 ;  Gorham  v.  Gale,  7  Cow,  739 ; 
McEinley  v.  Tucker,  6  Lans.  214 ;  Smith  v.  Smith,  60  N.  T. 
161 ;  Sherry  v.  Schuyler,  2  Hill,  204.)  Where  the  party  is- 
suing execution  gives  directions  to  the  deputy,  he  thereby 
makes  the  deputy  his  agent,  and  the  sheriff  is  no  longer  respon- 
sible. (Michael  v.  Sort,  1  Denio,  548 ;  Acker  v.  Zedyard,  8 
Barb.  574;  Gorham  v.  Gale,  7  Cow.  739;  McEwley  v. 
Tucker,  6  Lans.  214.)  The  effect  of  the  directions  of  the 
plaintiff's  attorney  are  the  same  as  though  given  by  himself, 
and  to  the  same  extent  bind  or  exonerate  the  officer.  (Read  v. 
French,  28  N.  T.  285 ;  Corning  v.  Southland,  3  Hill,  552 ; 
Armstrong  v.  Dubois,  4Keyes,  290 ;  Gorham  v.  Gale,  7  Cow. 
739 ;  Walters >  v.  Sykes,  22  Wend.  566  ;  Godfrey  v.  Gibbons, 
id.  569.)  An  order  by  plaintiff's  attorney  to  deputy  not  to 
sue  after  levy  until  further  instruction  relieves  the  sheriff  from 
liability  for  loss.  (Michels  v.  Hart,  1  Denio,  548 ;  Godfrey  v. 
Gibbons,  22  Wend.  569.)  Plaintiff's  attorney  is  authorized  to 
receive  amount  of  judgment,  discharge  the  party,  and  ac- 
knowledge satisfaction.  (Stenard  v.  Biddlecom,  2  N.  T.  103 ; 
2  K.  S.  362,  §§  24,  25.)  Attorney  may  open  a  default  and  va- 
cate a  judgment  improperly  obtained.  (Read  v.  French,  28 
N.  Y.  285.)  Attorney  may  waive  a  default,  contrary  to  instruc- 
tions of  his  client.  (Anonymous,  1  Wend.  108  ;  GdUiard  v. 
Smart,  6  Cow.  383.)  Attorney's  authority  over  kfi.fa.  continues 
for  at  least  a  year  and  a  day  after  judgment  perfected.  (Dusk 
v.  Bastings,  1  Hill,  656  ;  Corning  v.  Southland,  3  id.  555.) 

Robert  Sewell  for  respondent.  When  the  sheriff,  by  his 
deputy,  appointed  to  do  an  official  act,  took  the  check  of  Walsh 
instead  of  money,  he  thereby  extended  to  him  his  personal 
credit,  and  so  became  answerable  for  Walsh's  default.  (Nich* 
ols  v.  Ketchum,  19  Johns.  92 ;  Russell  v.  Gibbs,  5  Cow.  390 ; 
JSte  jtarte  Board,  4  id.  420 ;  McDonald  v.  NeUson,  2  id. 
139;  19  Johns.  92;  Gwnning  v.  Smith,  1  Green's  [N.  J.] 
Ch.  182;  5  Cow.  39  a;  Denton  v.  Livingston,  9  Johns. 
Sickbls— VOL.XLV.         27 
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96 ;  Weld  v.  Bwrtlett,  10  Mass.  474 ;  Totmg  v.  Hosmer, 
11  id.  82,  90 ;  Kellogg  v.  Munro,  9  Johns.  300-2 ;  Patterson 
v.  WesterveU,  17  Wend.  543.  As  adopting  the  same  rule : 
Per  Cowkn,  J.,  Bank  of  Home  v.  Curtiss,  1  Hill,  276 ;  2 
R.  8.  [Edm.  ed.],  §  77,  p.  459.)  The  sheriff,  by  acting  or 
pretending  to  act  under  Denison's  advice,  affirmed  the  sale 
by  which  the  first  and  second  execution  were  to  have 
been  satisfied.  Unless  they  were  so  satisfied,  the  third  should 
have  been  returned  nulla  bona.  (Champenois  v.  White,  1 
Wend.  92;  Howe  v.  Richardson,  5  Barb.  385;  People  v. 
Brown,  6  Cow.  41.)  An  attorney  cannot  enter  a  retraxit 
(Cro.  Jac.  211 ;  1  Bac.  Abr.  299),  or  discharge  a  defendant 
from  execution  without  payment  (2  Johns.  361 ;  10  id.  220). 
He  may,  however,  exercise  his  discretion  in  all  ordinary  occur- 
rences which  take  place  in  relation  to  the  cause,  to-wit :  mak- 
ing stipulations,  waiving  technical  advantages,  as  entering  re- 
mittitur  damna  as  to  part,  and  taking  judgment  as  to  rest, 
which  was  not  necessary  to  be  done  by  the  plaintiff  in  person. 
(2  Ld.  Raym.  1142 ;  1  Salk.  89.)  The  authority  of  a  person 
as  agent  for  the  plaintiff  to  discharge  defendant  from  custody 
on  execution  without  satisfaction  of  the  debt  must  be  clearly 
proved  and  strictly  pursued.  The  attorney  of  the  plaintiff  on 
record  had  power  so  to  do.  (Crary  et  al.  v.  Turner,  6  Johns. 
53.)  After  the  sale  to  Walsh,  as  made  by  Kelly,  the  sheriff 
was  functus  officio,  as  to  the  property  of  Baker.  {Bigdow 
v.  Provost,  5  Hill,  566 ;  Reed  v.  May,  7  Johns.  426  ;  Carpen- 
ter v.  StUlwell,  UN.  Y.  70,  71 ;  Curtiss  v.  Patterson,  8  Cow. 
65  ;  Caldwell  v.  Ba/rUett,  3  Duer,  341 ;  Smith  v.  Lynes,  5  N. 
T.  41.)  An  attorney  is  held  to  be  the  trustee  of  his  principal, 
on  a  sale  under  execution  and  in  matters  arising  thereunder. 
{Howell  v.  Baker,  4  Johns.  Ch.  118.) 

Eabl,  J.  This  action  was  brought  against  Matthew  T.  Bren- 
nan  in  his  life-time  to  recover  damages  against  him  on  account 
of  a  false  return  upon  two  executions  issued  to  him  as  sheriff 
of  the  city  and  county  of  New  York,  in  two  actions  wherein 
John  H.  Johnson  was  the  plaintiff  and  Josiah  H.  Baker  was 
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the  defendant.  The  judgments  had  been  recovered  on  the  23d 
of  July,  1873,  one  for  upwards  of  $1,000  and  the  other  for 
upwards  of  $300.  On  the  same  day  executions  were  issued 
to  the  sheriff,  each  subscribed  by  Henry  C.  Dennison,  as  attor- 
ney for  the  plaintiff,  and  on  the  seventh  day  of  August  there- 
after the  judgments  were  duly  assigned  to  the  plaintiff.  A 
judgment  was  subsequently  recovered  against  Baker  by  Wil- 
liam H.  Gallagher  for  upwards  of  $500,  and  an  execution  was 
issued  to  the  sheriff  upon  that  judgment,  subscribed  by  the 
plaintiff  in  person,  on  the  29th  day  of  August,  1873.  By  vir- 
tue of  tjie  executions  the  sheriff  levied  upon  the  property  of 
Baker  and  sold  the  same  on  the  8th  day  of  October,  1873,  to 
one  Walsh,  the  highest  bidder,  for  over  $3,600.  The  sheriff 
took  Walsh's  check  for  the  amount  of  the  bid  and  put  him  in 
possession  of  the  property.  On  the  same  day,  after  the  sale, 
plaintiff's  agent,  an  attorney,  called  upon  the  sheriff,  holding  in 
his  hands  the  assignments  of  the  judgments  to  the  plaintiff, 
and  informed  the  sheriff  of  the  assignments  and  demanded  of 
him  the  money  in  satisfaction  of  the  judgments.  The  money 
was  not  paid,  as  the  sheriff  had  not  then  received  the  money 
upon  the  check.  Thereafter  the  sheriff,  not  being  able  to  get 
payment  on  the  check,  again  advertised  the  property  levied 
upon  for  sale,  and  upon  the  second  sale  it  brought  only  about 
$600.  It  appears  that  Dennison  owned  the  Gallagher  judg- 
ment, that  the  sheriff  knew  he  owned  or  had  an  interest  in  it, 
and  that  he  directed  the  sheriff  to  apply  the  proceeds  of  the 
last  sale  upon  that  judgment,  and  to  return  the  two  prior  execu- 
tions issued  upon  the  judgments  owned  by  the  plaintiff  nulla 
bona;  and  the  money  was  so  applied  and  the  executions  so  re- 
turned. 

If  the  judgments  had  not  been  assigned,  Dennison' s  authority 
as  attorney  for  the  plaintiff  therein  would  have  made  his  in- 
structions to  the  sheriff  binding  upon  the  plaintiff,  and  would 
have  protected  the  sheriff.  The  sheriff  in  that  case  could  have 
relied  upon  the  continuance  of  the  attorney's  authority  to  act 
for  the  plaintiff.  But  that  authority  could,  at  any  time  after 
the  executions  were  issued,  be  revoked  by  the  plaintiff,  without 
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the  entry  of  any  formal  order,  in  the  same  way  that  the 
authority  of  any  agent  could  be  revoked.     {Thorp  v.  Fowler, 
5  Cow.  446  ;  Cook  v.  Dickerson,  1  Duer,  679.)   And  after  the 
sheriff  had  notice  of  such  revocation  he  could  no  longer  take 
his  instructions  from  the  attorney,  but  would  be  obliged  to 
obey  his  execution  and  conform  to  the  rules  of  law  applicable 
to  it,  except  as  he  was  instructed  by  the  plaintiff  himself.  Here, 
when  the  judgments   were    assigned  to  this  plaintiff,  and 
Johnson,  the  plaintiff  in  the  judgments,  ceased  to  have  any 
interest  therein,  the  authority  of  the  attorney  who  knew  of 
such  assignment  was  thereby  in  fact  revoked.     He  did  not 
become  by  the  assignment  of  the  judgments  the  attorney  for 
the  assignee,  and  had  no  power  or  authority  in  fact  thereafter 
to  act  for  or  to  bind  the  assignee.     But  until  the  sheriff  had 
notice  of  the  assignments  he  could  continue  to  recognize  the 
original  authority  of  the  attorney  as  if  he  in  fact  continued  to 
be  the  attorney  for  the  plaintiff  in  the  executions.     Suppose 
these  two  executions  had  been  signed  by  Johnson,  the  plaintiff 
in  the  judgments,  as  they  could  have  been,  and  the  sheriff  had 
notice  of  the  assignments  of  the  judgments,  could  he  thereafter 
take  his  instructions  from  Johnson  simply  because  his  name 
was  signed  to  the  executions  ?  And  if  he  could  not,  upon  what 
principle  could  he  take  them  from  one  whose  name  was  signed 
to  the  executions  as  Johnson's  agent  ? 

It  is  not,  however,  now  necessary  to  determine  whether 
notice  to  the  sheriff  of  the  assignments  was  sufficient  of  itself 
to  give  him  notice  of  the  revocation  of  the  attorney's  authority 
to  act.  In  such  cases  it  would  always  be  well  to  give  express 
notice  that  the  attorney  no  longer  had  authority  to  act  in  refer- 
ence to  the  judgment  or  execution.  But  here  there  was  more. 
On  the  very  day  of  the  sale  the  assignments  were  placed  in  the 
hands  of  another  attorney,  and  he  informed  the  sheriff  that  he 
held  them  and  demanded  the  money  due  upon  the  executions. 
This  was  enough  to  give  notice  to  the  sheriff  that  Dennison's 
authority  had  ceased  and  he  could  not  thereafter  be  protected 
in  applying  the  money  realized  by  him  out  of  the  debtor's 
property  under  Dennison's   directions,  in  disregard  of    the 
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assignee's  rights  and  interests,  upon  the  last  execution  in  which 
he  knew  Dennison  to  have  a  personal  interest. 

Therefore,  the  facts  of  this  case  as  they  mnst  have  been 
found  by  the  jury  can  furnish  no  protection  to  the  sheriff  for 
returning  these  two  executions  nulla  bona. 

The  further  claim  is  made  that  the  sheriff  is  not  responsible 
for  more  than  the  amount  realized  upon  the  last  sale.  We  are 
of  opinion  that  this  claim  is  not  well  founded.  The  first  sale 
was  regularly  made ;  numerous  bidders  were  present,  and  the 
next  bid  lower  than  that  upon  which  the  property  was  struck 
off  to  Walsh  was  nearly  as  large  as  his.  When  the  sheriff 
assumed  to  take  Walsh's  check  and  put  him  in  possession  of  the 
property  and  deliver  the  same  to  him,  and  close  the  sale,  he 
made  himself  responsible  for  Walsh's  bid.  A  sheriff  in  such 
a  case  mnst  demand  money  for  property  sold,  and  if  that  is 
not  paid,  he  must  then  and  there  avoid  the  sale  and  resell  the 
property,  or  postpone  the  sale,  giving  notice  thereof,  and  then 
make  a  new  sale  at  a  subsequent  time.  But  if  he  takes  any 
thing  but  money,  gives  credit  to  the  purchaser,  delivers  the 
property  to  him  and  closes  the  sale,  then  what  he  takes  must 
be  treated  as  money  in  his  hands  to  be  applied  upon  the 
executions. 

We  have  examined  the  other  errors  alleged  and  do  not 
believe  any  of  them  are  of  sufficient  importance  to  call  for  a 
reversal  of  the  judgment. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


90   218 
158    615 


Jakes  I.  Wakefield,  Respondent,  v.  William  G.  Fargo  et       9o~~2i8 

al.,  Appellants.     .  }»  *g 

The  Same  Respondent  v.  Henby  D.  Feltee  et  al.,  Appellants. 

Under  the  provision  of  the  act  of  1868  (§  2,  chap.  63,  Laws  of  1868),  "  to 

extend  the  operation  and  effect"  of  the  General  Manufacturing  Act,  ' 
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which  provides  that  the  corporations  formed  under  it  "  shall  be  subject 
to  all  the  provisions,  duties  and  obligations  "  of  the  original  act,  the 
provision  of  said  act  (§  18,  chap.  40,  Laws  of  1848),  making  stock- 
holders "  liable  for  all  debts  that  ma(y  be  due  and  owing  to  their  laborers, 
servants  and  apprentices  for  services  performed  for  such  corporation/'  is 
made  applicable  to  stockholders  of  corporations  organised  under  said  act 
of  1863. 

Where  stock  in  such  a  corporation  is  transferred  by  one  acting  as  agent  for 
the  owner,  and  the  assignee  receives  a  certificate  and  appears  as  a  stock- 
holder on  the  books  of  the  corporation,  he  is,  as  between  himself  and  the 
creditors  of  the  corporation,  a  stockholder. 

One  employed  at  a  yearly  salary  as  a  book-keeper  and  general  manager  is 
not  a  laborer,  servant  or  apprentice  within  the  meaning  of  the  provision 
last  mentioned. 

It  seems  that  the  services  referred  to  are  menial  or  mannal  services  per- 
formed by  one  of  a  class  whose  members  usually  look  to  the  reward  of  a 
day's  labor  or  service  for  immediate  or  present  support. 

(Argued  May  81,  1882 ;  decided  October  17, 1882.) 

These  are  appeals  from  judgments  of  the  General  Term  of 
the  Supreme  Court,  in  the  third  judicial  department,  entered 
upon  orders  made  February  11, 1881,  which  affirmed  judgments 
in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  without  a  jury. 

These  actions  were  brought  by  plaintiff  as  assignee  of  the 
claims  for  services  of  certain  alleged  laborers  and  servants  of 
The  High  Bock  Congress  Spring  Company,  a  corporation  or- 
ganized under  the  act,  chapter  63,  Laws  of  1863,  to  enforce 
the  liability  imposed  by  section  eighteen  of  the  General  Man- 
ufacturing Act  (Chap.  40,  Laws  of  1848)  upon  stockholders. 

Defendant,  Judson,  denied  that  he  was  a  stockholder.  It 
appeared  that  the  stock  of  the  corporation  was  issued  in  pay- 
ment for  certain  real  estate,  a  part  to  Catharine  Ainsworth. 
This  stock  was  subscribed  for  and  entered  on  the  books  as  fol- 
lows: "Catharine  Ainsworth,  Seymour  Ainsworth,  agent." 
The  latter  was  the  husband  of  the  former ;  he  transferred 
twenty-five  shares  of  the  stock  to  Judson,  signing  it  "  Seymour 
Ainsworth,  agent."  The  transfer  was  entered  on  the  books  of 
the  company,  and  a  certificate  for  the  stock  issued  to  and 
ceived  by  Judson. 

The  further  material  facts  are  stated  in  the  opinion. 
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R.  W.  JPeckham  for  appellants  Davidson,  Fargo  and  Felter. 
The  liability  claimed  in  this  case  exists  solely  as  a  liability  im- 
posed by  statute  and  that  liability  is  in  the  natnre  of  a  penalty 
and  nothing  else.  (Health  Department  of  New  York  v.  Knoll, 
70  N.  T.  530 ;  Chase  v.  Zord,  77  id.  1 ;  Bonnell  v.  Ghiswold, 
80  id.  128.)  The  legislature  omits  the  personal  liability  clause 
when  it  does  not  design  to  impose  such  a  liability  upon  the 
stockholders.  (See  Laws  of  1851,  chap.  14,  p.  16.)  The  statute 
was  designed  to  protect  persons  unable  to  protect  themselves 
by  reason  of  the  character  of  the  laborer,  a  class  supposed  and 
assumed  to  be  ignorant,  careless  and  weak.  It  never  was 
designed  to  enable  the  general  officers  or  superintendent  of  a 
corporation  to  continue  its  business  with  means  insufficient  to 
do  it,  and  to  look  to  the  stockholders  for  their  salary.  (Deem 
v.  De  Wolf,  16  Hun,  186 ;  82  N.  Y.  626 ;  Hrawer  v.  Rus- 
sell, 17  Hun,  463 ;  Aikm  v.  Watson,  24  N.  T.  482 ;  Coffin, 
v.  Reynolds,  37  id.  640 ;  Batch  v.  R.  R.  Co.,  46  id.  521 ; 
Hill  v.  Spencer,  61  id.  274 ;  Ericsson  v.  Brown,  38  Barb. 
390.)  The  statute  should  be  strictly  construed  and  should  not 
be  extended  beyond  its  literal  terms  or  beyond  the  case  of 
its  fair  equity.  (70  K  T.  530 ;  77  id.  1 ;  80  id.  128.)  The 
mere  crediting  of  the  debt  on  the  books  of  the  company  had 
nothing  to  do  with  the  debt  being  due.  (Jogger  Iron  Co.  v. 
Walker,  76  K  T.  521.) 

Charles  S.  Lester  for  appellant  Judson.  Clark  was  the 
book-keeper  and  general  manager  of  the  company  and  did  not 
fall  within  the  class  of  "laborers,  servants  and  apprentices," 
for  whose  services  stockholders  are  made  liable.  (Mricson  v. 
Broum,  38  Barb.  390 ;  Coffin  v.  Reynolds,  37  N.  Y.  647 ; 
Dean  v.  De  Wolf,  16  Hun,    186 ;     Gwrney  v.  Attorn  cfe  G. 

W.  R.  R.  Co.,  58  N.  Y.  367;  Balchv.  N.  Y.  &  0.  Midland 
R.  R.  Co.,  46  id.  521 ;  Hill  v.  Spencer,  61  id.   274 ;  AiUn  v. 

Wasson,  24  id.  482 ;  Coffin  v.  Reynolds,  37  id.  640 ;  Stryker 
v.  Cassidy,  76  id.  53.) 

Ma&hew  Hale  for  respondents.  If  the  certificate  be  re- 
garded as  filed  under  the  act  of  1863,  the  provisions  of  the  act 


1 


216  Wakefield  v,  Fargo  et  al.  [Oct, 

Opinion  of  the  Court,  per  Danporth,  J. 

of  1848,  as  to  the  personal  liability  of  stockholders,  are  appli- 
cable to  the  stockholders  in  this  company.  (Holmes  v.  Curley, 
31  K  Y.  289  ;  Angell  &  Ames  on  Corp.,  §  1 ;  1  Kyd  on  Corp., 
13,  15, 16;  JSosevdtv.  Brown,  1  Kern.  149,  152.)  The  provis- 
ion of  the  second  section,  that  the  corporation  shall  be  subject 
to  certain  provisions,  duties  and  obligations,  means  not  only  the 
aggregate,  but,  by  fair  construction  and  intendment,  extends  to 
the  individuals  who  compose  it,  the  trustees,  officers  and  stock- 
holders. (Maillard  v.  Lawrence,  16  U.  S.  260;  Donalr 
son  v.  Woody  22  Wend.  397 ;  Ferry  v.  Skinner,  2  M.  &  W. 
471.)  There  is  nothing  in  the  argument  that  a  statute 
imposing  a  personal  liability  upon  a  stockholder  of  a 
corporation  is  a  penal  statute  and  should  be  strictly  construed. 
(Ex parte  Van  Riper,  20  "Wend.  614 ;  Corning  v.  McCuUougK, 
1  Conn.  47,  53 ;  Conant  v.  Vcm  Shadck,  24  Barb.  87,  96,  97  ; 
Bailey  v.  Bancke,  3  Hill,  188 ;  Richardson  v.  Abendroth,  43 
Barb.  162 ;  Morse  v.  AveriU,  10  N.  T.  [6  Seld.]  449 ;  Jackson 
v.  Warner,  32  111.  331.)  The  object  of  the  act  of  1863,  as  ex- 
pressed in  its  title,  is  to  extend  the  operation  and  effect  of  the 
act  of  1848,  not  to  restrict  or  modify  it.  (Potter's  Dwarris  on 
Statutes,  103 ;  People  v.  Uticalns.  Co.,  15  Johns.  358.)  There 
was  no  ferror  in  holding  that  the  assignors  of  plaintiff,  whose 
claims  were  allowed,  were  " laborers "  or  "servants1'  within 
the  meaning  of  the  eighteenth  section.  (Hovey  v.  Ten  Broeok, 
3  Rob.  316 ;  Kinoadde  v.  Dwindle,  59  N.  T.  548 ;  William- 
son v.  Wadsworth,  49  Barb.  294 ;  Harris  v.  Noroell,  1  Abb. 
N.  C.  127.) 

Daotobth,  J.  We  agree  with  the  General  Term  in  the  con- 
clusion that  "  The  High  Bock  Congress  Spring  Co.,"  was  or- 
ganized under  the  act  of  1863,  chapter  63,  entitled  "  An  act  to 
extend  the  operation  and  effect  of  the  act  passed  February  17, 
1848,  entitled  '  An  act  to  authorize  the  formation  of  corpora- 
tions for  manufacturing,  mining,  mechanical,  or  chemical  pur- 
poses;'" and  that  by  the  provisions  of  section  two,  the 
stockholders  composing  it  became  subject  to  the  liabilities  im- 
posed by  section  eighteen  of  the  original  act,  and  therefore 
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"liable  for  all  debts  that  may  be  due  and  owing  to  their  labor- 
ers, servants  and  apprentices  for  services  performed  for  such 
corporation.' ' 

We  also  agree  with  that  court  in  the  opinion  that  the  ap- 
pellant Judson,  was  as  between  himself  and  the  creditors  of 
the  corporation,  a  stockholder,  and-  so  within  the  purview  of 
that  section.  He  held  the  certificate  of  stock,  and  the  books 
of  the  company  disclosed  this  to  be  his  relation  to  it.  By  ad- 
missions in  the  pleadings,  the  other  appellants  occupy  the 
same  position.  But  there  is  error  in  the  judgment  to  the  ex- 
tent of  the  "  Clark  "  claim.  He  was  not  within  the  meaning 
of  the  act,  a  "  laborer,  servant,  or  apprentice."  It  is  true  he 
is  characterized  in  the  findings,  in  general  terms,  as  both 
"laborer"  and  "  servant,"  but  specifically  is  described  as  the 
book-keeper,  and  general  manager  of  the  company,  and  his 
duties  accord  therewith-  He  kept  an  account  of  all  the  re- 
ceipts and  disbursements  of  the  company,  and  in  the  absence 
of  the  superintendent,  had  the  charge  and  control  of  its  busi- 
ness. He  "  worked  by  the  year,"  was  employed  at  a  yearly 
salary  of  $1,200,  and  it  is  an  indebtedness  so  created  which  has 
been  allowed  in  this  action. 

A  stockholder  is  not  liable  for  the  general  debts  of  a  corpo- 
ration, if  the  statute  creating  it  has  been  complied  with.     The 
clause  in  question  creates  a  privileged  class,  into  which  none 
but  the  humblest  employes  are  admitted,  and  the  distinction 
which  in  practical  life  is  easily  discernable  between  president, 
director,  officer,  agent,  and  laborer,  at  once  disappears  in  the 
face  of  such  a  judgment  as  we  have  before  us.     Clearly  a  dis- 
tinction is  made  by  the  statute.     The  stockholder  must  pay, 
not  debts  due  to  all  employes  of  the  company,  but  those  due 
to  "laborers,  servants,  and  apprentices,"  and  not  all  debts  due 
to  them,  but  only  such  as  are  due  for  "  services "  performed 
for  such  corpdration.     It  is  plain  we  think,  that  the  services 
referred  to  are  menial  or  manual  services — that  he  who  per- 
forms them  must  be  of  a  class  whose  members  usually  look  to 
the  reward  of  a  day's  labor,  or  service,  for  immediate  or  pres- 
ent snpport,  from  whom  the  company  does  not  expect  credit, 
Siokels — Vol.  XLV.       28 
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and  to  whom  its  future  ability  to  pay  is  of  no  consequence ;  one 
who  is  responsible  for  no  independent  action,  but  who  does  a 
day's  work,  or  a  stated  job  under  the  direction  of  a  superior. 
(Gordon  v.  Jennings,  L.  R.,  9  Q.   B.  D.  45 ;  Dean  v.  De- 
Wolf,  16  Hun,  186,  affirmed  82  N.  T.  626.)    Such  persons 
are  described  in  the  common  law,  in  terms  adopted,  as  is  rea- 
sonable to  suppose,  in  the  statute  before  us.    Speaking  of 
master  and  servant,  Blackstone  (B.  1,  chap.  14),  says :    "  The 
first  sort  of  servants  acknowledged  by  the  law  of  England,  are 
menial  servants.    Another  species  of  servants  are  called  ap- 
prentices.    A  third  species  of  servants  are  laborers,  who  are 
only  hired  by  the  day  or  the  week."  He  also  speaks  of  "  stew- 
ards, factors,  and  bailiffs,"  as  perhaps  constituting  a  fourth 
class.     But  this,  doubtingly,  "  because  they  serve  in  a  superior, 
ministerial  capacity,"  and  in  view  of  the  declarations  already 
made  by  this  court  as  to  the  object  of  the  statute    (Coffin  v. 
Reynolds,  37  N".  Y.  640  ;  Ourney  et  al.,  v.  AUamUc  &  Chreat 
Western  Rail/way  Co.  et  al.,  58  id.  867 ;  Aikin,  Administrator, 
v.  Wasson,  24  id.  482 ;  Stryher  v.  Cassidy,  76  id.  53 ;  32  Am. 
Rep.  262),  it  may  be  added  that  as  such  individuals  occupy 
positions,  and  are  usually  of  such  capacity  as  enables  them  to 
look  out  for  themselves,  they  are  not  within  the  privilege  of 
the  statute.     To  the  language  of  the  act  must  be  applied  the 
rule  common  in  the  construction  of  statutes,  that  when  two  or 
more  words  of  analogous  meaning  are  coupled  together,  they 
are  understood  to  be  used  in  their  cognate  sense,  express  the 
same  relations,  and  give  color  and  expression  to  each  other. 
Therefore,  although  the  word  "  servant "  is  general,  it  must  be 
limited  by  the  more  specific  ones,  "  laborer  and  apprentice  " 
with  which  it  is  associated,  and  be  held  to  comprehend  only 
persons  performing  the  same  kind  of  service  that  is  due  from 
the  others.     It  would  violate  this  rule  to  hold  that  the  inter- 
mediate, or  second  class,  represented  a  higher  grade  than  the 
class  first  named. 

A  general  manager  is  not  ejusdem  generis  with  an  apprentice 
or  laborer ;  and  although  in  one  sense  he  may  render  most 
valuable  services  to  the  corporation,  he  would  not  in  popular 
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language  be  deemed  a  servant.  The  word  used  is  no  doubt 
broad  enough,  and  might  without  exaggeration,  represent  all 
persons  connected  with  the  administration  or  furtherance  of 
the  affairs  of  a  corporation ;  in  this  instance,  from  the  one  who 
dips  or  bottles  the  water,  to  the  president,  but  this  would 
manifestly  be  too  general.  "  Laborer  or  apprentice  "  are  words 
of  limited  meaning,  and  refer  to  a  particular  class  of  persons 
employed  for  a  defined  and  low  grade  of  service  performed  as 
before  suggested  without  responsibility  for  the  acts  of  others, 
themselves  directed  to  the  accomplishment  of  an  appointed 
task  under  the  supervision  of  another.  They  necessarily  ex- 
clnde  persons  of  higher  dignity,  and  require  that  one  who  seeks 
his  pay  as  servant,  should  be  of  no  higher  grade  than  those 
enumerated  as  laborers  or  of  lesser  quality.  A  statute  which 
treats  of  persons  of  an  inferior  rank  cannot  by  any  general 
word  be  so  extended  as  to  embrace  a  superior ;  the  class  first 
mentioned  is  to  be  taken  as  the  most  comprehensive  "  specialia 
generalibus  derogcmt "  (Blackstone's  Intro.,  section  3 ;  Scmdi- 
man  v.  Breach,  7  B.  &  C.  96;  Reg.  v.  Qlevwrth,  4  B.  &  S.  927 ; 
Kitchen  v.  Shaw,  6  A.  &  E.  729 ;  BranweU  v.  Permeek,  7  B. 
<fc  C.  536 ;  Williams  v.  Ooldmg,  L.  R,  1  C.  P.  69 ;  Broom's 
Maxims,  625 ;  Smith  v.  People,  47  N.  Y.  337,  Allen,  J.) 

The  decisions  already  made  by  us,  and  above  cited,  also  seem 
to  exclude  the  claim  in  question.    No  two  cases  are  alike,  but 
the  principle  on  which  the  ones  referred  to  were  decided,  con- 
trol here.     On  the  other  hand  the  respondent  brings  to  our  at- 
tention Hooey  v.  Ten  Broeck  (3  Rob.  316),  where  a.  conclusion 
was  reached  that  the  plaintiff,  "a  man  of  all  work,"  whx)  had 
a  complete  sapervision  of  the  property,  men,  and  business 
of  the  company,  who  also  kept  their  books,  and  was  to  re- 
ceive for  his  services,  at  the  rate  of  $500  per  annum,  was  as  to 
some  matters  a  laborer,  and  others  a  servant,  upon  the  ground 
that  as  "  laborer  "  he  performed  manual  work,  and  at  other 
times  as  "  servant "  rose  above  it.   When  he  did  that  we  think 
he  went  beyond  the  statute.    The  word  u  servant "  must  be 
construed  by  its  associates.    It  stands  between  "  laborer  "  and 
u  apprentice,"  and  can  represent  no  higher  degree  of  employ- 
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ment.  In  Kincaid  v;  Diomelle  (59  N.  Y.  548),  also  cited,  the 
question  was  not  presented. 

The  claim  of  Clark  was  improperly  allowed,  and  the  judg- 
ment should  be  modified,  by  striking  the  Clark  claim  and  all 
interest  thereon  from  the  record,  and  so  modified,  it  should  be 
affirmed,  without  costs  in  this  court  to  either  party. 

All  concur. 

Judgment  accordingly. 


Henbt  G.  Burleigh  et  al.,  Appellants,  v.  The  Gerhard  Fire 

Insurance  Company,  Respondent. 

The  Same,  Appellants,  v.  The   Adriatic   Fire   Insurance 

Company,  Respondent. 

A  policy  of  fire  insurance  issued  to  plaintiffs  stated  that  the  property  in- 
sured was  "  contained  in  their  frame  storehouse,  with  slate  roof,  situate 
detached  at  least  one  hundred  feet  on  the  east  side  of  Lake  Champlain." 
In  an  action  upon  the  policy,  held  that  the  words  italicised  were  not  mere 
description  of  the  building,  but  related  to  the  character  of  the  risk,  and 
amounted  to  a  warranty  to  the  effect  that  no  other  buildings  of  such  siie 

„  and  character  as  to  constitute  an  exposure  and  increase  the  risk  stood 
within  the  distance  specified. 

It  appeared  that  the  only  building  within  one  hundred  feet  was  a  small 
office  which  stood  about  seventy-five  feet  from  the  storehouse.  The 
evidence  tended  to  show,  and  the  trial  court  found,  that  this  building 
was  not  an  exposure  and  did  not  affect  the  risk.  Held  that  there  was  no 
breach  of  the  warranty. 

(Argued  June  28, 1882 ;  decided  October  17, 1882.) 

Appeals  from  orders  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  February  7, 1881, 
which  reversed  judgments  in  favor  of  plaintiffs,  entered  upon 
decisions  of  the  court  on  trial  without  a  jury. 

The  action  in  each  case  was  brought  upon  a  policy  of  fire 
insurance  issued  by  the  defendant  to  plaintiffs  upon  certain 
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personal  property.  Each  policy,  after  a  description  of  the 
property,  contained  this  statement,  "all  contained  in  their 
frame  storehouse  with  slate  roof,  situate,  detached  at  least  one 
hundred  feet,  on  the  east  side  of  Lake  Champlain,  m  the  town 
of  Shoreham,  Vt."  It  appeared  that  there  was  at  the  time  the 
policies  were  issued  a  small  building  about  seventy-five  feet 
distant  from  the  storehouse,  described  as  a  frame  building 
about  ten  by  twelve  feet,  clapboarded  and  ceiled  inside,  and 
seven  feet  high,  with  a  chimney  but  no  stove ;  occupied  some- 
times as  an  office,  and  so  called.  It  was  not  usually  used  for 
storage  purposes.  At  the  time  of  the  fire  it  contained  eighty- 
three  kegs  of  powder,  which  had  been  temporarily  stored 
therein.  The  court  found  substantially  that  such  building  was 
not  an  exposure  and  did  not  increase  the  risk,  and  refused  to 
find  to  the  contrary. 

Samuel  Hand  for  appellants.    The  claim  of  the  defendants 
that  the  premiums  were  not  paid,  and  that  therefore  the  policies 
are  void,  is  wholly  untenable  for  the  reason  that  each  policy 
admits  that  the  premium  was  paid,  and  there  is  not  the  slightest 
evidence  to  the  contrary.  (McCrea  v.  Purmort,  16  Wend. 
460;   Washoe  Tool  Co.  v.  Hi.  F  Ins.  Co.,  66  N.  T.  613; 
Train  v.  Holland  Purchase  Co.,  62  id.  598.)     The  descrip- 
tion contained  in  the  policies  which  states  that  the  insured 
property  was  *'  all  contained  in  their  frame  storehouse  with 
elate   roof,  situate   detached   at  least  one  hundred    feet   on 
the  east  side  of  Lake  Champlain,  in  the  town  of  Shoreham, 
Vt.,"  does  not  constitute  a  warranty.  {Owens  v.  Holland  Pur- 
chase Co.,  56  K  T.  565  ;  Weed  v.  8.  Ins.  Co.,  7  Lans.  452 ; 
VUas  v.  N.   T.  C.  Ins.  Co.,  72  K  T.  590 ;   Baley  v.  H. 
F.   Ins.  Co.,  80  id.  21,  23 ;  HUl  v.  H.  Ins.  Co.,  10  Hun, 
26,  30 ;   Watson  v.  Farmers'  Building,  9  id.  417 ;   Richard- 
son v.    Westchester,  etc.,  7  W'kly  Dig.  233 ;  Con.  Ins.  Co.  v. 
Kasey,  25  Gratt.  268 ;  S.  C,  18  Am.  Eep.  681 ;  Ins.  Co.  v. 
Wilkinson,  13  Wall.  222 ;  Nat.  Bh.  v.  Ins.  Co.,  5  Otto,  673, 
679  ;  WestfaU  v.  Ins.  Co.,  2  Duer,  490 ;  N.    Y.  Belt  Co.  v. 
Washington  Ins.  Co.,  10  Bosw.  428 ;  First  Nat.  Bk.  v.  H.  F. 
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Ins.  Co.,  6  Wkly  Dig.  62 ;  McMasters  v.  Prest,  etc.,  55  N. 
T.  222,  232 ;  C'JVeil  v.  Buf.  Ins.  Co.,  3  Comst.  122  ;  Bey- 
nolds  v.  Commerce  Ins.  Co.,  47  N.  T.  597 ;  Biggins  v.  Mut. 
L.  Ins.  Co.,  74  id.  6  ;  Baley  v.  B.  Ins.  Co.,  80  id.  21 ;  Ins. 
Co.  v.  Cormick,  24  111.  455 ;  BUI  v.  B.  Ins.  Co.,  10  Hun,  26, 
28.)  No  questions  have  been  asked  by  the  defendants,  before 
the  insurances  were  effected,  about  the  condition  and  situation 
of  the  storehouse,  and  the  exposures,  if  any,  surrounding  it, 
the  concealment,  if  any,  must  have  been  designed  and  fraud- 
ulent, in  order  to  vitiate  the  policies  and  constitute  any  defense. 
{Cornish  v.  Farm.  Ins.  Co.,  74  N.  T.  275  ;  Browning  v.  Home 
Ins.  Co.,  71  id.  508,  512 ;  Cotes  v.  Mad.  Co.  Ins.  Co.,  1  Seld. 
475  ;  Cornish  v.  Farm  Build.,  10  Hun,  466 ;  People  v.  Ziv., 
etc.,  Ins.  Co.,  2  K  Y.  Sup.  Ct.  268 ;  Williams  v.  People's 
Ins.  Co.,  57  N.  T.  274;  Appleby  v.  Astor  F.  Ins.  Co.,  54 
id.  253;  JVewholt  v.  Union,  etc.,  Ins.  Co.,  52  Me.  180; 
Haley  v.  Dorchester  Ins.  Co.,  12  Gray,  545.)  There  was  no 
powder  on  the  premises  within  -the  terms  of  the  policies. 
(Heeg  v.  Licht,  7  Wkly  Dig.  378.)  The  premises  were  not 
habitually  used  for  the  purpose  of  keeping  or  storing  powder 
therein,  within  the  terms  or  intention  of  that  prohibitory  con- 
dition. (Bynds  v.  S.  M.  Ins.  Co.,  1  Kern.  554,  561 ;  Gates  v. 
Mad.  Co.  Ins.  Co.,  1  Seld.  469 ;  Williams  v.  Peoples  Ins.  Co., 
57  N.  T.  274 ;  WiMams  v.  Fire  Ins.  Co.,  54  id.  90 ;  Dobson, 
.  v.  Sothby,  1  M.  &  M.  90 ;  Uhderhill  v.  Agawam  Ins.  Co., 
6  Cush.  440 ;  Cummins  v.  Ag.  Ins.  Co.,  67  N.  Y.  260.) 

James  Thomson  for  respondents.  The  policy  contained  a 
warranty.  (  Wood  v.  BaHford  Ins.  Co.,  13  Conn.  513 ;  Wall 
v.  Fast  Rimer  Mut.  Ins.  Co.,  3  Seld.  370,  373 ;  Jennings  v. 
Cheiumgo  Ins.  Co.,  2  Denio,  75 ;  Alexander  v.  Qermania  Ins. 
Co.,  66  N.  Y.  464 ;  Fowler  v.  JEtna  F.  Ins.  Co.,  6  Cow. 
673  ;  8.  C,  7  Wend.  270 ;  Richardson  v.  Protection  Ins.  Co., 
30  Me.  273 ;  Parmalee  v.  Eojman  F.  Ins.  Co.,  54  N.  Y. 
193.)  The  words  "  situate  detached  at  least  one  hundred  feet  " 
were  not  a  mere  representation.  They  are  a  "  statement  or 
description  on  the  face  of  the  policy  which  relates  to  the  risk." 
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(Pierce  v.  Empire  Ins.  Co.,  62  Barb.  644 ;  Bwrrit  v.  Sara- 
toga Mut.  F.  Ins.  Co. ,  5  Hill,  188.)  They  are  words  of  war- 
ranty, and  relate  to  the  risk.  {Hill  v.  HUbemia  F.  Ins.  Co., 
10  Hun,  26.)  The  warranty  was  broken.  (  WiUiams  v.  Fvre- 
marts'  F.  Ins.  Co.,  54  N.  T.  577.)  The  words  constituting  a 
warranty,  and  the  warranty  being  broken,  the  policy  was  in- 
valid. {French  v.  Chennago  Ins.  Co.,  7  Hill,  122;  Jennings 
v.  Chencmgo  Ins.  Co,  2  Denio,  75,  81;  Burritt  v.  Ins. 
Co.,  5  Hill,  188,  193;  Mead  v.  N.  W.  Ins.  Co.,  7  N.  T. 
530 ;  Pierce  v.  Empire  Ins.  Co.,  52  Barb.  644 ;  Wilson 
v.  Herkimer  Ins.  Co.,  2  Seld.  53,  67,  60 ;  Chaffee  v.  Catta- 
raugus Ins.  Co.,  18  N.  Y.  377,  383 ;  Ripley  v.  JEtna  Ins. 
Co.,  30  id.  136,  163  ;  Le  Boy  v.  Market  F.  Ins.  Co.,  39  id. 
90,  92 ;  Tibbitts  v.  Hamilton  Ins.  Co.,  1  Allen,  534 ;  Hardy 
v.  Union  Ins.  Co.,  4  id.  217 ;  Bryce  v.  Zorillard  F.  Ins.  Co., 
55  N.  Y.  244,  247;  Smith  v.  Empire  Ins.  Co.,  25  Barb.  504; 
Alexander  v.  Oermania  Ins.  Co.,  66  N.  Y.  464.)  By  reason 
of  plaintiffs'  omission  to  make  known  the  facts  as  to  the  stor- 
age of  the  gunpowder,  and  the  concealment  of  them,  the  poli- 
cies are  of  no  effect,  and  no  liability  of  defendants  for  loss  by 
tire  ever  arose  thereunder.  (3  Kent's  Oomm.  383 ;  Angell  on 
Fire  and  Life  Ins.,  §  175 ;  Beebe  v.  Hartford  Mut.  Ins.  Co., 
25  Conn.  51.) 

Finch,  J.  We  think  the  statement  contained  in  the  policies 
issued  by  the  defendants,  describing  the  building  which  con- 
tained the  personal  property  insured  as  "  detached  at  least  one 
hundred  feet,"  is  a  warranty.  We  cannot  hold  it  to  be  a  mere 
description  of  the  building  for  the  purpose  of  identifying  the 
personal  property  insured  contained  within  it.  The  phrase  is 
not  adapted  to  any  such  purpose.  It  adds  nothing  to  the 
identity  of  the  storehouse,  already  sufficiently  described  by  its 
ownership  and  situation  on  the  lake.  In  Wall  v.  The  East 
River  Mut.  Ins.  Co.  (7  N.  Y.  370),  the  personal  property  in- 
sured was  described  as  "  contained  in  the  brick  building  with 
tin  roof,  occupied  as  a  storehouse,  situated  on  the  northerly 
side  of  anxl  about  forty-two  feet  distant  from  their  ropewalk 
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at  Bushwick."    The  court  said  that  the  identity  of  the  build- 
ing was  distinctly  ascertained  by  other  facts  of  the  description, 
and  that  the  phrase  " occupied  as  a  storehouse9'  related  to  the 
risk  and  could  not  be  otherwise  applied.     The  language  in  the 
policies  before  us,  as  to  the  detached  character  of  the  building, 
applies  fitly  to  the  risk,  and  is  entirely  inappropriate  as  matter 
of  description.     We  must  hold  therefore,  what  indeed  was  not 
denied  in  the  dissenting  opinion  at  General  Term,  or  on  the 
argument  at  our  bar,  that  the  phrase  in  question  is  not  merely 
descriptive  of  identity,  but  relates  to  the  character  of  the  risk. 
Thus  understood  and  appearing  on  the  face  of  the  policy  it 
amounts  to  a  warranty.     ( Alexander  v.  Germania  F.  Ins.  Co., 
66  N.  Y.  464 ;  Richards  v.  Protection  Ins.  Co.,  30  Me.  273 ; 
Pcvrmelee  v.  Hoffmwn,  Fire  Ins.   Co.,  54  N.  T.  193.)    Such 
result  is,  however,  disputed  upon  the  ground  that  the  language 
is  that  of  the  insurers  and  is  vague  and  void  for  ambiguity. 
The  argument  is  that  to  avoid  a  forfeiture  the  words  used  must 
be  most  strongly  construed  against  the  insurer ;  that  the  word 
" detached"  will  not  be  defined  so  as  to  destroy  the  contract; 
that  in  the  sense  of  separate,  or  disengaged  from,  the  policy 
does  not  add  from  what ;  that  it  may  mean  "  detached  at  least 
one  hundred  feet "  from  "  earth,  sea,  or  sky,"  or  from  "Lake 
Champlain;"  and  that  if  it  means  from  any  building,  it  must 
be  construed  to  mean  any  building  which  constitutes  an  ex- 
posure and  increases  the  risk,  which  was  not  true  of  the  office 
building,  since  the  trial  judge  found  as  a  fact  that  it  did  not  so 
increase  the  risk.     We  do  not  think  the  language  is  so'  vague 
or  ambiguous  as  to  make  the  warranty  void.     The  fair  import 
of  the  words  and  the  intent  of  the  parties  indicated  by  the 
terms  of  their  agreement  must  guide  the  construction.    (Hig- 
gins  v.  Phcenix  Mut.  Life  Ins.  Co.,  74  N.  Y.  26.)   It  cannot  be 
doubted  that  both  parties  perfectly  understood  the  meaning  of 
the  phrase  to  be  that  the  storehouse  stood  by  itself  as  a  detached 
or  separate  building  and  apart  from  other  buildings  at  least  a 
distance  of  one  hundred  feet.     The  expression,  although  brief, 
is  not  meaningless,  but  to  the  common  understanding,  and  es- 
pecially in  connection  with  an  insurance  against  fire,  conveys 
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unmifitakebly  the  idea  we  have  expressed,  and  must  have  been 
so  understood  by  each  of  the  contracting  parties.  If  it  did  not 
mean  that,  it  meant  nothing,  and  what  was  intended  as  a  serious 
business  transaction  becomes  an  idle  play  with  words.  Bat 
the  farther  contention,  that  the  language  must  be  held  to  mean, 
detached  one  hundred  feet  from  any  other  building  of  such 
character  as  to  constitute  an  exposure  and  increase  the  risk, 
seems  to  us  a  sensible  and  just  construction.  The  brevity  of 
the  language  requires  that  something  be  added  to  complete  and 
elucidate  the  meaning.  The  phrase  may  mean  detached  one 
hundred  feet  from  any  other  building  whatever  its  size  or 
character.  This  would  be  a  rigorous  and  severe  interpretation, 
most  favorable  to  the  insurer  and  operating  harshly  upon  the 
insured.  So  construed  it  would  make  any  thing  which  could 
be  deemed  a  building,  however  small  or  insignificant,  as  an  ice- 
house, or  privy,  or  open  shed,  within  the  prescribed  distance, 
operate  as  a  breach  of  the  warranty.  If  a  construction  so 
literal  or  severe  is  intended  by  the  insurer,  he  should  at  least 
say  so  by  apt  and  appropriate  language,  and  not  ask  the  courts 
to  supply  it  by  intendment.  If  it  be  granted  that  such  small 
and  insignificant  structures  were  not  meant,  and  should  be 
treated  as  if  they  did  not  exist,  the  question  would  remain  how 
small  and  how  insignificant  must  they  be  to  be  disregarded,  and 
how  large  and  of  what  character  to  justify  a  conclusion  of  breach 
of  the  warranty,  and  where  and  upon  what  principles  is  the 
line  to  be  drawn  between  buildings  strictly  such,  but  proper  to 
be  disregarded,  and  those  whose  presence  breaks  the  warranty. 
These  questions  can  be  wisely  answered  in  but  one  way.  The 
test  must  be  whether  the  building  within  the  distance  named 
is  or  is  not  an  exposure  which  increases  the  risk.  One  which 
does  not  can  scarcely  be  supposed  to  come  within  the  warranty, 
unless  such  result  is  indicated  by  explicit  language  which  will 
bear  no  other  reasonable  interpretation.  No  such  language 
is  contained  in  these  policies,  and  when  the  courts  are  asked  to 
supply  a  defect  and  complete  an  imperfect  phrase,  they  should 
remember  that  the  necessity  is  the  fault  of  the  insurer,  and  con- 
strue the  language  in  view  of  the  natural  understanding  of  the 
Sickbls  —  Vol.  XLV.        29 
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parties,  and  with  justice  to  both.  Declining  to  hold  the  phrase 
in  the  policy  to  be  meaningless  and  void,  we  are  compelled  to 
choose  between  two  constructions ;  the  one  rigorous  and  hard 
and  producing  a  forfeiture,  and  the  other  natural  and  reason- 
able and  supporting  the  obligation.  We  have  heretofore  de- 
cided that  in  such  case  the  latter  construction  is  to  be  preferred 
(Baley  v.  Homestead  Fire  Ins.  Co.,  80  N.  T.  21 ;  36  Am.  Eep. 
570.)  We  hold,  therefore,  that  the  warranty  in  this  case  was 
that  no  other  building,  of  such  size  and  character  as  to  consti- 
tute an  exposure  and  increase  the  risk,  stood  within  one  hun- 
dred feet  of  the  storehouse. 

Thus  construed  it  is  apparent  that  the  warranty  was  not 
broken.  The  findings  of  fact,  taken  together,  show  that  the 
only  building  within  the  prescribed  distance  of  one  hundred 
feet  was  the  small  office.  This  was  described  as  being  ten  by 
twelve  feet  on  the  ground  and  seven  feet  high ;  a  frame  build- 
ing clapboarded  and  ceiled  inside ;  having  a  chimney,  but  no 
stove  in  it ;  used  sometimes  as  an  office,  and  at  the  time  of  the 
fire  containing  a  quantity  of  gunpowder,  temporarily  stored. 
The  evidence  showed,  or  at  least  tended  to  show,  that  this  build- 
ing, standing  seventy-five  feet  from  the  subject  of  insurance, 
was  not  an  exposure  and  did  not  affect  the  risk,  and  the  trial 
court  found  that  fact  substantially,  and  refused  to  find  the  con- 
trary. It  follows  that  there  was  no  breach  of  the  warranty  and 
that  the  General  Term  erred  in  so  deciding  and  in  reversing  the 
judgment. 

We  have  examined  the  other  grounds  upon  which  the  rever- 
sal is  sought  to  be  sustained,  and  do  not  think  they  can  be 
deemed  sufficient  for  that  purpose,  or  that  they  require  fur- 
ther discussion. 

The  orders  of  the  General  Term  should  be  reversed,  and  the 
judgments  on  trials  at  the  Circuit  affirmed,  with  costs. 

All  concur,  except  Rapallo,  J.,  dissenting,  and  "Mtt.t.im^  J#j 
not  voting. 

Orders  reversed  and  judgments  accordingly. 
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James  Sharkey,  Appellant,  v.  Luther  £.  Mansfield,  Ke- 

spondent. 

Where  one  party  to  a  contract,  by  mistake,  makes  an  over-payment  thereon, 
which  is  received  by  the  other  party  without  any  mistake  on  his  part, 
and  with  full  knowledge  of  all  the  facts,  a  demand  is  not  necessary  be- 
fore bringing  suit  to  recover  back  the  over-payment. 

Mayor  v.  Erben  (8  Abb.  Ct.  of  App.  Dec,  255)  and  Southwick  v.  F.  If.  Batik 
(84  N.  Y.  420),  distinguished . 

As  to  whether  the  rule  requiring  a  demand  where  the  mistake  is  mutual 
applies  to  a  defendant  setting  up  the  over-payment  by  way  of  counter- 
claim, quare. 

The  acceptance  and  retention  of  an  account  without  objection,  although 
tending  to  establish  an  admission  of  its  correctness,  is  not  conclusive ;  it 
may  be  met  by  proof  of  mistake  undiscovered  while  the  account  was  so 
retained,  and  the  question  then  becomes  one  of  fact  for  a  jury. 

(Submitted  June  80, 1882 ;  decided  October  17, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  city 
court  of  Brooklyn,  entered  upon  an  order  made  October  1, 
1880,  which  affirmed  a  judgment  in  favor  of  defendant,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  for  work  and  material  in  building  a  stone  pier  in  the 
Gowanus  canal. 

Plaintiff  claimed  that  the  work,  save  some  extra  work, 
was  to  be  done  for  a  gross  sum,  and  that  no  price  was  fixed 
for  the  extra  work ;  defendant  claimed  the  agreement  to  be 
that  the  work  should  be  paid  for  at  a  specified  price  per  cubic 
yard.  He  set  up  as  a  counter-claim  an  over-payment  made 
through  mistake  on  his  part  as  to  the  quantity  of  the  work 
done,  which  mistake  was  not  discovered  until  a  measurement  was 
made  after  the  suit  was  commenced,  which  was  in  1878.  Plaintiff 
proved  that  his  book-keeper  presented  to  defendant  a  bill  for 
the  work  as  claimed  by  him  in  1872,  and  that  thereafter  de- 
fendant made  payments  thereon. 

N.  R.  Clement  for  appellant.    The  defendant  was  bound 
to  make  a  demand,  or  at  least  give  plaintiff  notice  of  the  mis- 
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take.  {Mayor  v.  Frben,  3  Abb.  Ct.  of  App.  255 ;  Soutkwich 
v.  First  Nat.  BJk  of  Memphis,  84  N.  T.  420.)  A  c6unter-claim 
must  be  one  existing  in  favor  of  a  defendant  and  against 
the  plaintiff  in  the  action  at  the  commencement  thereof. 
{Myers  v.  Davis,  22  K.  Y.  489.)  When  a  demand  is  neces* 
sary,  a  cause  of  action  does  not  accrue  till  the  demand  is  made. 
{Fisher  v.  Mayor,  etc.,  of  New  York,  67  N.  T.  73.) 

Tracy,  Catlm  &  Hudson  for  respondent.  The  counter- 
claim is  in  the  nature  of  an  action  for  money  had  and  received 
to  the  use  of  the  defendant.  (3  Add.  on  Cont.,  §  1408  \. 
Nelson  v.  Kerr,  59  N.  Y.  225  ;  Dale  v.  Birch,  3  Camp.  346.) 
In  such  an  action  it  is  not  necessary  to  make  a  demand  before 
suing  the  sheriff. .  {Nelson  v.  Kerr,  58  N.  Y.  225 ;  Brewster  v. 
Van  Ness,  18  Johns.  133;  Dygert  v.  Crams,  1  Wend.  535; 
LiUie  v.  Boyt,  5  Hill,  398 ;  Utica  B'k  v.  Van  OUson,  18  Johns. 
485 ;  Andrews  v.  Artisans'  B'k,  26  N.  Y.  299 ;  Lawrence  v. 
Carter,  16  Pick.  [Mass.]  12;  DiU  v.  Waretomm,  7  Mete. 
[Mass.]  438 ;  Fhrh  v.  Bickford,  6  Allen,  549.) 

Finch,  J.  This  is  not  a  case  of  money  paid  under  a  mutual 
mistake,  where  the  action  of  each  party  was  equally  inno- 
cent. The  mistake  was  that  of  the  party  who  paid,  and  not  at 
all  that  of  the  one  who  received  the  amount  in  dispute.  The 
plaintiff  was  employed  by  the  defendant  to  build  a  stone  pier 
in  the  Gowanus  canal.  The  precise  terms  of  the  contract,  and 
the  amount  due  for  construction  were  sharply  litigated  on  the 
trial ;  but  the  verdict  of  the  jury  establishes  that  there  was  an 
over-payment  mistakenly  made  by  the  defendant.  His  right  to 
recover  back  is  resisted,  mainly  upon  the  ground  that  notice 
f  was  not  given  and  demand  made  of  the  over-payment,  before 
setting  up  the  counter-claim.  Without  stopping  to  consider 
whether  the  same  rule  applies  to  a  defendant  pleading  an  over- 
payment by  way  of  counter-claim,  as  that  which  governs  a 
plaintiff  suing  for  the  same  cause,  and  assuming  the  law  to  be 
identical  in  both  cases,  we  are  Still  of  opinion  that  a  demand 
was  not  a  condition  precedent  to  the  defendant's  right  of  action* 
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Two  cases  in  this  court  are  relied  upon  by  the  appellant.  (The 
Mayor  v.  Erben,  3  Abb.  Ot.  of  App.  Dec.  255 ;  Skmthwick  v. 
The  First  National  Bank  of  Memphis,  84  N.  T.  420.)  In  the 
first  of  these  cases  no  mistake  was  established,  and  that  fact 
-decided  the  case.  The  court  added,  "  where  money  is  paid  an- 
<der  mutual  mistake,"  demand,  or  at  least  notice  of  the  error, 
must  precede  a  right  of  recovery.    In  the  later  case  the  mis- 
take was  mutual,  and  stress  was  laid  upon  the  fact  that  the  de- 
fendant "  lawfully  and  innocently  received  the  draft  and  the 
money  thereon%"    The  ground  of  these  decisions  is  quite  ob- 
vious.   Where  the  mistake  is  mutual,  both  parties  are  innocent, 
And  neither  is  in  the  wrong.   The  party  honestly  receiving  the 
money  through  a  common  mistake  owes  no  duty  to  return  it 
until  at  least  informed  of  the  error.    It  is  just  that  he  should 
have  an  opportunity  to  correct  the  mistake,  innocently  com-  \ 
mitted  on  both  sides,  before  being  subjected  to  the  risks  and  " 
•expenses  of  a  litigation.     It  was  said  in  Abbott  v.  Draper  (4  - 
Denio,  53)  that  "  when  a  man  has  paid  money  as  due  upon  con- 
tract to  another,  and  there  is  no  mistake,  and  no  fraud  or  other 
wrong  on  the  part  of  the  receiver,  there  is  no  principle  upon  ' 
which  it  can  be  recovered  back  until  after  demand  has  been 
-made."    While  this  language  is  not  accurate  as  to  a  mistake  on 
the  part  of  the  receiver,  if  that  was  the  meaning  intended,  the 
^doctrine  is  clearly  recognized  that  where  the  receiver  is  guilty  of 
fraud  or  other  wrong  in  taking  the  money,  he  is  not  entitled  to 
notice.   The  necessity  of  a  demand  does  not,  therefore,  exist  in 
a  case  where  the  party  receiving  the  money,  instead  of  acting 
innocently  and  under  an  honest  mistake,  knows  the  whole  truth 
.and  consciously  receives  what  does  not  belong  to  him,  taking 
advantage  of  the  mistake  or  oversight  of  the  other  party,  aftid 
claiming  to  hold  the  money  thus  obtained  as  his  own.  In  such 
<3SLse  he  cannot  assume  the  attitude  of  bailee  or  trustee,  for  he 
iiolds  the  money  as  his  own,  and  his  duty  to  return  it  arises  at 
ithe  instant  of  the  wrongful  receipt  of  the  over-payment.  He  is  ' 
already  in  the  wrong  and  it  needs  no  request  to  put  him 
in  that  position.   (The  Utica  Bank  v.  Van  Gieson,  18  Johns. 
485  ;  Andrews  v.  Artisans?  Bank,  26  N.  T.  299 ;  Dill  v. 
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Wa/reham,  7  Mete.  447 ;  Southwick  v.  Fvrst  National  Bank 
of  Memphis,  84  N.  T.  480.) 

This  case  is  of  that  character.  The  receiver  was  not  innocent. 
If  he  did  not  perpetrate  a  fraud,  at  least  he  committed  a  wrong. 
He  knew  all  the  facts  and  mnst  be  assumed  to  have  known  the 
law.  He  went  to  trial  not  admitting  a  mistake,  but  insisting 
that  there  was  none.  He  charged  a  price  beyond  that  to  which 
he  was  entitled,  or  for  quantities  which  were  exaggerated,  and 
obtained  the  money  through  the  inadvertence  and  mistake  of 
his  debtor,  who  had  not  measured  the  work.  He  did  not  come 
rightfully  by  the  excess.  He  took  it  as  his  own  money,  con- 
scious of  all  the  facts,  and  not  only  claimed  to  hold  it  as  such,  I 
but  sued  to  recover  more.  The  case  is  not  one  in  which  he 
owed  no  duty  until  apprised  of  his  mistake,  for  he  made  none. 
He  took  what  was  not  his,  knowing  all  the  facts,  and  at 
the  moment  of  its  receipt  it  was  his  duty  to  return  it.  The  ac- 
tion for  money  had  and  received  could  be  at  once  main- 
tained. 

The  appellant  further  relies  upon  the  facts  of  the  presenta- 
tion of  his  bill  and  a  payment  thereafter,  made  by  the  defend- 
ant, and  also  upon  the  lapse  of  time  during  which  the  bill  re- 
mained unchallenged.  These  circumstances  he  insists  amounted 
to  an  admission  of  the  correctness  of  the  bill.  They  tended  to 
that  result,  but  were  not  conclusive.  They  were  met  by  the 
defendant's  evidence  of  mistake  and  his  explanation  con- 
sistently therewith.  The  facts  relied  on  and  the  explanation 
given  were  submitted  to  the  jury  and  they  have  determined  the 
question.  We  discover  no  just  ground  for  reversing  the 
recovery. 
*  The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Tracy,  J.,  taking  no  part. 

Judgment  affirmed. 
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In  the  Matter  of  Charles  Tinsley,  Stenographer. 

No  court  can  audit  a  claim  against  a  county,  or  order  any  Bach  claim  to 
be  paid  by  the  county  treasurer,  except  by  authority  of  some  statute. 

In  1879  an  official  stenographer  made  and  furnished  to  the  district  attorney 
a  daily  copy  of  the  testimony  upon  a  criminal  trial.  The  Oyer  and  Ter- 
miner, by  order,  fixed  his  compensation  therefor  at  twenty-five  cents  per 
page,  and  directed  the  county  treasurer  to  pay  the  same.  Held  error  ; 
that  if  the  prior  statutes  fixing  the  fees  of  stenographers  (Chap.  700, 
Laws  of  1871 ;  chap.  139,  Laws  of  1872),  were  repealed  by  the  repeal* 
ing  act  of  1877  (Chap.  417,  Laws  of  1877),  the  court  had  no  authority  to 
make  any  order  in  reference  thereto ;  if  said  statutes  were  unrepealed  ;  so 
far  as  they  affect  such  compensation,  then  only  the  statutory  allowance, 
i.  e.,  six  cents  per  folio,  could  be  given. 

(Argued  October  10, 1882 ;  decided  October  17, 1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  October  28, 
1881,  which  reversed  an  order  of  the  Court  of  Oyer  and  Ter- 
miner of  the  county  of  Onondaga,  allowing  Charles  G.  Tinsley, 
the  official  court  stenographer,  twenty-five  cents  per  page  for 
making  and  furnishing  to  the  district  attorney  a  "  daily  copy  " 
of  the  testimony  given  on  the  trial  of  an  indictment  for  mur- 
der, and  directed  the  county  treasurer  of  said  county  to  pay 
the  same. 

The  trial  was  had  in  September,  1879.  The  pages  of  the 
copy  so  furnished  contained  about  one  and  a  half  folios.  It 
was  claimed  on  the  part  of  the  people  that  the  stenographer 
was  entitled  to  but  six  cents  per  folio  (§  2,  chap.  700,  Laws  of 
1871,  made  applicable  to  the  fifth  judicial  district  by  chap. 
139,  Laws  of  1872.)  On  his  part  it  was  claimed  that  said 
acts  were  repealed  by  the  general  repealing  act  (Sub.  45,  §  1, 
chap.  417,  Laws  of  1877),  and  that  until  the  going  into  effect 
of  the  additional  nine  chapters  of  the  Code  of  Civil  Procedure 
there  was  no  law  fixing  the  fees  of  stenographers  for  such 
services. 

Hancock  <&  Mwiro  for  appellant.  The  appeal  to  the  General 
Term  was  from  a  discretionary  order,  which  did  not  affect  a 
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substantial  right,  and  should,  therefore,  have  been  dismissed. 
(Code,  §  1347,  sub.  4.)    By  the  Code  of  Civil  Procedure  the 
official  stenographer  of  the  court  is  required  to  attend  all  Courts 
of  Oyer  and  Terminer.    (Code,  §§  86,  258.)    The  fees  of  the 
stenographer  for  such  services  are  made  a  charge  upon  the 
county,  and  are  to  be  paid  by  the  county  treasurer  upon  the 
production  of  the  certificate  as  to  their  amount.     (Code,  §§  86, 
88 ;  IE.  S.  [6th  ed.]  927,  928,  subd.  2,  9, 15.)    It  was  within 
the  range  of  the  inherent  powers  of  the  court  to  make  such 
order  as  it  deemed  proper  in  the  premises,  and  the  determina- 
tion of  the  court  as  to  the  amount  of  fees  to  be  allowed  was 
upon  a  question  purely  within  its  discretion.    {Tollman  v. 
Hmman,  10  How.  89 ;  Ahbey  v.  Abbey,  6  id.  340,  n. ;  Oreen 
v.  Oreen,  3  Daly,  358  ;  Dickson  v.  McEhoam,  7  How.  138 ; 
Cook  v.  Dickinson,  3  Sandf.  663.)    The  Court  of  Oyer  and 
Terminer  is  a  court  of  record,  having,  in  addition  to  the  juris- 
diction with  which  it  is  clothed  by  the  statutes,  all  the  common- 
law  jurisdiction  formerly  possessed  by  courts  of  record  as  such. 
(Code  of  Civil  Procedure,  §§  2,  4 ;  Matter  of  Hudson  Ave. ,  6 
Hun,  356,  364.)    Where  it  is  evident  that  a  grievous  wrong 
may  be  committed,  in  the  case  of  an  order  not  appealable,  by 
some  misapprehension  or  inadvertence  of  the  judge,  the  court 
will,  in  the  exercise  of  its  discretion,  hear  a  renewal  of  a  mo- 
tion.   (  White  v.  Monroe j  33  Barb.  650-654 ;  Belmont  v.  Erie 
By.  Co.,  52  id.  637-640 ;  Biggs  v.  PurceU,  74  K  Y.  370, 
378.) 

B.  F.  Chase  for  respondent.  A  court  stenographer  is  a 
public  officer  and  obliged  to  furnish  to  the  district  attorney, 
whenever  required  by  him  in  a  criminal  case,  a  copy  of  his 
stenographic  notes  written  out.  (Code  of  Civil  Procedure,  §§ 
82-88,  258-262.)  For  that  service  when  performed  he  is  enti- 
tled to  six  cents  per  folio  of  one  hundred  words  each.  (Laws 
of  1871,  chap.  700,  §  2 ;  People  v.  BrooUyn,  69  N.  T.  605 ; 
Hartman  v.  New  York,  51  How.  351 ;  Excelsior  Pet.  Go.  ▼. 
Embury,  67  Barb.  161.)  And  the  court  possesses  no  power  to 
allow  the  stenographer  more  than  the  statute  prescribed.     (1 
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Dillon  on  Municipal  Corporations  [2d  ed.],  §  172,  p.  290; 
Palmer  v.  Mayor,  2  Sandf  •  318 ;  CHlmore  v.  Lewis,  12  Ohio, 
281;  Detroit  v.  Redfidd,  19  Mich.  376;  JSwms  v.   Trenton, 

4  Zabr.  [N.  J.]  766  ;  Peoples.  Supervisors,  1  Hill,  362 ;  Wendell 
v.  Brooklyn,  29  Barb.  204 ;  People  v.  Supervisors  yl2W  end.  257 ; 
Bright  v.  Supervisors,  18  Johns.  242 ;  MaUory  v.  Supervisors, 
2  Cow.  531, 538;  White  v.  Polk  County,  17  Iowa,  413 ;  Orofut 
y.  Brandt,  58  N.  T.  113  ;  Smith  v.  Whddm,  10  Penn.  St.  39 ; 
HesUp  v.  Sacramento,  2  Cal.  580 ;  Preston  v.  Bacon,  4  Conn. 
471 ;  #Aa#w0&  v.  Woods,  1  Pick.  175 ;  Bustier  v.  Pray,  7 
S.  &  R.  447 ;  Cfom>#  v.  Ty&r,  2  Harr.  &  Gill.  54 ;  Smith  v. 
4Sro#A,  1  Baily,  70 ;  Debolt  v.  Cincinnati,  7  Ohio,  237 ;  Ptfie 
v.  New  Orleans,  19  La.  Ann.  273 ;  CaUaghan  v.  HaUet,  1 
Caines,  104 ;  Hatch  v.  Mann,  15  Wend.  44 ;  Pwfe  v.  Boston, 

5  Cnsh.  219 ;  1  Hill,  88 ;  53  Barb.  387  ;  6  Abb.  242 ;  26  N. 
Y.  128;  43  How.  197;  3  Hun,  624;  13  Abb.  [N.  S.]  133,  134 ; 
58  K  T.  112 ;  2  Edm.  Stats.  669,  §  5 ;  Parker  v.  New- 
land,  1  Hill,  87.)  No  usage  is  admissible  to  control  the  rules 
of  'law  (Biggins  v.  Moore,  34  N.  T.  425 ;  Security  Bk.  v. 
Nat.  Bk.,  67  id.  458,  463  ;  Grant  v.  Gtie,  51  id.  431,  439 ; 
Wheeler  v.  Newiould,  16  id.  393 ;  Bowen  v.  Newell,  8  id.  190 ; 

7  Hill,  497 ;  6  id.  174;  5  id.  437 ;  3  Lans.  86 ;  55  Barb.  228; 
1  Daly,  408.)  The  order  of  Justice  Noxon  in  this  case  was  not 
a  discretionary  order,  but  affected  a  substantial  right.  (People  v. 
N.  T.  C.  R.  R.  Co.,  29  K  Y.  418 ;  Tollman  v.  Hinman, 
10  How.  89.) 

Eabl,  J.  We  concur  generally  in  the  opinion  pronounced 
at  the  General  Term,  and  will  simply  add  :  If  the  attorney  for 
the  respondent  is  right  in  the  claim  that  Tinsley's  compensa- 
tion was  regulated  by  statute,  then  such  compensation  could 
be  that  only  given  by  the  statute,  to-wit,  six  cents  per  folio. 
If  the  claim  of  Tinsley  is  well  founded  that  there  is  no  statute 
regulating  the  amount  of  his  compensation,  and  providing  for 
its  payment,  then  the  Court  of  Oyer  and  Terminer  had  no 
right  to  audit  and  fix  the  amount  and  order  it  to  be  paid  by 
the  county  treasurer.    That  court  has  no  inherent  power  as 
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claimed  by  him  to  make  such  an  order,  and  it  is  not  incident  to 
any  statutory  power  which  it  possesses.  No  court  can  audit  any 
claim  against  a  county  or  order  any  claim  to  be  paid  by  the 
county  treasurer,  except  by  the  authority  of  some  statute.  If 
Tinsley's  services  were  properly  chargeable  to  the  county,  his 
claim,  upon  the  aaramption  that  there  was  no  statute  fixing  his 
compensation  and  particularly  providing  for  its  payment,  in- 
stead of  being  presented  to  the  court,  should  have  been  presented 
to  the  board  of  supervisors  to  be  audited  and  allowed  by  it 
like  other  claims  against  the  county. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 


The  Baltimore  and  Ohio  Railroad  Company,  Respondent, 
v.  Alexander  T.  Arthur,  Impleaded,  etc.,  Appellant. 

The  amount  due  from  a  plaintiff  cannot  be  the  subject  of  controversy  in  an 
action  of  interpleader;  the  action  can  only  be  maintained  when  plaintiff 
admits  liability,  for  the  fall  amount  claimed,  to  one  or  the  other  of  the 
claimants. 

Plaintiff  in  such  an  action  must  also  show  that  there  is  a  question  as  be- 
tween the  claimants  to  be  tried,  and  that  he  will  incur  hazard  in  paying 
to  either. 

Plaintiff  bought  of  defendant  A.  a  quantity  of  merchandise;  the  latter 
brqught  suit  in  Kings  county  to  recover  the  purchase-price.    Defendant 
P.,  as  receiver  of  a  corporation,  presented  to  plaintiff  an   account,  in- 
cluding said  merchandise,  with  a  notice  as  follows:    "  I  am  not  prepared 
to  say  you  should  pay  me,  but  I  caution  you  against  paying  any  one  bat 
me/'  giving  as  a  reason  that  upon  the  adjustment  of  the  accounts  be- 
tween such  corporation  and  A.,  it  might  be  found  that  he  (P.)  was  entitled 
to  receive  payment.    A  motion  was  made  in   that  action  by  defendant 
(the  plaintiff  here),  to  substitute  P.  as  defendant,  and  for  leave  to  pay 
the  money  into  court.    P.  appeared  by  counsel  and  orally  claimed  the 
money,  but  stated  no  reason  for  his  claim  ;  the  motion  was  denied.     In 
this  action  of  interpleader,  brought  in  New  York  city,  plaintiff  admitted 
in  its  complaint  the  indebtedness,  less  $31.83  due  for  freights,  and  averred 
that  it  was  unable  to  determine  which  of  the  defendants  it  ought  to  pay. 
Upon  the  complaint  and  affidavits  showing  the  facts,  and  on  appeal  from. 
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order  of  Special  Term,  an  order  was  granted  by  the  General  Term  allow- 
ing  plaintiff  u  to  pay  into  court  the  amount  stated  in  the  complaint  to  be 
due/'  after  deducting  costs,  and  thereupon  directing  that  it  be  dis- 
charged from  liability,  also  requiring  defendants  to  interplead.  Held 
error;  that  the  order  was  not  authorized  by  section  820  of  the  Code  of 
Civil  Procedure,  as  that  applies  only  to  proceedings  by  motion,  and  by 
a  defendant ;  also  that  the  action  was  not  maintainable,  as  plaintiff  did 
not  admit  the  whole  sum  due  for  which  A.  brought  suit,  and  as  plaint- 
iff did  not  show  any  hazard  in  paying  according  to  its  contract. 
The  order  also  reversed  the  order  in  the  suit  brought  by  A.,  denying  the 
motion  for  substitution;  KM  error;  that  as  no  appeal  was  taken  from  said 
order,  it  was  not  within  the  jurisdiction  of  the  General  Term. 

(Argued  October  10, 1882;  decided  October  17,  1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  January  12, 1881, 
the  substance  of  which  is  hereinafter  stated. 

The  complaint  in  this  action  shows  that  before  August  20, 
1880,  the  plaintiff   bought  and   received  of    the   defendant 
Arthur,  merchandise,  of  the  value  of  $2,478.52  less  $21.83  to 
be  deducted  for  freight  due  for  transportation  of  said  merchan- 
dise, but  were  forbidden  to  pay  Arthur,  by  defendant  Power, 
"  acting  as  receiver,"  who  claimed  the  said  purchase-price,  and 
threatened  to  sue  therefor ;  that  Arthur  in  June,  1881,  brought 
a  suit,  which  is  still  pending,  against  the  plaintiffs  for  the  said 
sum  of  $2,478.52.     The  plaintiff  also  avers  that  it  is  unable  to 
determine  which  of  the  defendants  it  ought  to  pay ;  it  denies 
collusion  with  either,   and  offers  to  pay  the  amount  in  dis- 
pute into  court.     Attached  to  the  complaint  is  an  affidavit  by 
the  plaintiff's  agent,  and  a  copy  of  the  account  and  notice  of 
Power's  claim.  The  account  runs  in  favor  of  "  John  B.  Power, 
Receiver  Chrome  Steel  Co.,"  includes  the  merchandise  for  the 
price  of  which  the  plaintiffs  are  sued  by  Arthur,  and  the  notice 
is  in  these  words : 

"  Gents — I  hand  you  the  foregoing  statement,  although  I  am 
not  prepared  to  say  you  should  pay  me,  but  I  caution  you 
against  paying  any  one  but  me,  for  upon  the  adjustment  of  the 
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transactions  had  between  the  Chrome  Steel  Company  and  Mr. 
Alex.  T.  Arthur,  I  may  be  found  entitled  to  receive  payment, 
in  which  event  I  shall  require  it  made  to  me,  and  in  default 
shall  proceed  to  compel  such  payment. 

"  Respectfully, 

«  JOHN  B.  POWER, 

"JRecewer." 

Upon  these  papers  an  order  was  granted  by  a  justice  of  the 
Supreme  Court,  in  New  York  city,  requiring  the  defendants 
to  show  cause  why  the  proceedings  on  the  part  of  Arthur  in 
the  suit  brought  by  him  should  not  be  stayed,  and  why  Power 
should  not  be  restrained  from  commencing  suit.  At  the  time 
stated  for  showing  cause,  it  was  made  to  appear  by  Arthur  that 
his  action  against  the  present  plaintiff  was  brought  in  the 
Supreme  Court  in  Bangs  county,  and  that  a  motion  had  been 
made  by  the  defendant  (plaintiff  here)  to  substitute  Power, 
as  defendant  therein,  in  its  place,  and  for  leave  to  pay  the 
money  into  the  court  in  discharge  of  its  liability;  that  the 
motion  was  denied  at  a  Special  Term  held  in  that  county.  Power 
appeared  by  counsel,  who  orally  claimed  the  money,  but  stated 
no  reason  for  his  claim.  The  judge  before  whom  the  order  to 
show  cause  was  returnable  denied  the  motion.  Upon  appeal 
to  the  General  Term  of  the  first  department,  that  court  ordered 
that  "  the  plaintiffs  be  allowed  to  pay  into  court  the  amount 
stated  in  the  complaint  to  be  due  from  them,  after  deducting 
the  costs  of  this  action,"  and  thereupon  they  be  discharged 
from  liability  to  either  defendant. 

It  also  reversed  the  order  made  in  the  Arthur  suit,  and  re- 
quired the  defendants  in  this  action  t&  interplead  between 
themselves  as  to  their  rights  or  claims  upon  the  fund.  The 
defendant  Arthur  appeals  to  this  court. 

Joseph  M.  Pray  for  appellants. 

*-• 

Edward  D.  McCarthy  for  respondent.  Plaintiff  is  en- 
titled to  the  relief  sought;  without  it  it  would  be  help- 
less against  these  conflicting  claims.    (Atkinson  v.  Ma/nks9  1 
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Cow.  691 ;  Dom  v.  Fox,  61  N.  Y.  264.)  The  granting  of  the 
order  rested  in  the  discretion  of  the  court  below,  and  the  order 
is  not  appealable.  (Barry  v.  Ins.  Co.,  53  N.  T.  536 ;  Code, 
§  820.)  The  old  practice  seems  to  have  been  the  same  as  that 
adopted  by  the  court  below.  {City  Bank  v.  Bangs,  2  Paige, 
570.) 

Danforth,  J.    The  order  should  be  reversed. 

First.  No  appeal  was  taken  from  the  order  made  in  Kings 
county,  in  the  suit  between  Arthur  and  this  plaintiff,  and  it 
was  not  within  the  jurisdiction  of  the  General  Term. 

Second.  The  rest  of  the  order  is  not  warranted  by  the  facts 
before  the  court.  It  cannot  stand  upon  the  Code.  Section  820, 
cited  by  the  respondent,  was  no  doubt  applicable  to  the  case 
sought  to  be  made  by  the  defendant  (plaintiff  here)  in  the 
-action  brought  by  Arthur.  It  there  moved  as  defendant,  and 
sought  the  relief  offered  to  a  litigant  in  that  character,  but  its 
case  did  not  satisfy  the  court,  and  the  present  suit  is  not  within 
the  statute  (§  820,  supra).  It  applies  only  to  proceedings  by 
motion,  and  by  a  defendant . 

Third.  No  new  facts  were  presented  in  this  case,  and  the 
plaintiff  acquired  no  additional  right  by  changing  the  form  of 
its  proceeding.  According  to  the  settled  doctrine  of  equity, 
a  party  acknowledging  himself  a  debtor  may,  when  subjected 
to  a  double  demand  for  payment,  have  relief  on  showing  that 
there  is  a  question  to  be  tried/ and  that  he  is  ignorant  which 
claimant  has  the  better  right.*  But  here  the  sum  admitted  to 
be  "due  is  not  the  sum  for  which  Arthur  sues.  The  plaintiff 
claims  to  retain  from -it.  an  alleged  indebtedness  for  freight. 
The  amount  due  cannot  be  the  subject  of  controversy  in  an  in- 
terpleader suit,  and  this  difference  between  the  debt  claimed 
by  the  defendant,  and  the  sum  which  the  plaintiff  is  willing 
to  pay,  presents  an  insuperable  objection  to  its  prosecution ; 
for  as  to  so  much,  it  does  not  admit  title,  or  right  of  payment 
in  either  claimant  (Sto.  Eq.  PL,  §  295  ;  2  Sto.  Eq.  Jur.,  §  821.) 
In  the  next  place,the  plaintiff  is  not  shown  to  incur  any  hazard 
in  paying  according  to  its  contract.    The  transaction  between 
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it  and  Arthur  was  of  the  simplest  kind  —  a  purchase  of 
goods  at  a  fixed  price ;  on  the  other  hand,  no  title  or  color  of 
title  is  given  to  Power.  (Sto.  Eq.  PL,  §  293.)  Nor  does  he 
claim  to  be  entitled.  On  the  contrary,  he  says  he  is  "  not  pre- 
pared to  say  "  the  plaintiff  "  should  pay  him."  At  most,  his 
declaration  is  that  upon  some  adjustment  in  future  of  unnamed 
transactions  between  the  Chrome  Steel  Company  and  Arthur, 
he  may  "  be  found  entitled  to  receive  payment."  The  mere 
pretext  of  a  conflicting  claim  is  not  enough  to  show  that  the 
plaintiff  is  in  any  danger  of  loss  from  an  inability  to  deter- 
mine to  whom  the  debt  in  question  should  be  pai<y  The  re- 
lation between  itself  and  Arthur  is  the  ordinary  one  of 
vendee  and  vendor,  and  it  was  a  sufficient  answer  to  the  motion 
that  the  plaintiff  showed  no  such  claim  of  right  in  Arthur's 
co-defendant,  as  he  might  interplead  for,  and  by  its  allega- 
tions bring  in  question  the  amount  due  to  either.  A  debtor 
cannot,  in  this  summary  manner,  discharge  a  creditor  with 
partial  payment,  or  prevent  him  from  enjoying  the  fruits  of 
his  bargain. 

The  order  of  the  General/Term  should  be  reversed,  and  that 
of  the  Special  Term  affirmecL  with  costs. 

All  concur.  » 

Ordered  accordingly. 


Louise  M.  Howell  et  al.,  Appellants,  v.  Clara  B.  Leavitt  et  al., 
William  H.  Dunking  et  al.,  as  Trustees,  etc.,  Respondents. 

L.f  who  had  purchased  land  subject  to  a  mortgage  which  by  a  covenant  in 
her  deed  she  assumed  and  agreed  to  pay,  was  evicted  under  a  judgment 
against  her  In  an  ejectment  suit.  In  an  action  subsequently  brought  to 
foreclose  the  mortgage,  wherein  a  personal  judgment  was  asked  against 
L.  for  any  deficiency,  she  set  up  the  eviction  by  paramount  title  aa  a 
defense  to  this  claim.  She  succeeded  in  her  defense,  but  judgment  of  fore- 
closure and  sale  was  rendered.  HM,  that  the  purchaser  at  the  fore- 
closure sale  was  an  assignee  within  the  meaning  of  the  provisions  of  the 
Code  of  Civil  Procedure,  §§  1525,  1526,  authorizing  the  vacation  of  a 
judgment  in  ejectment  and  the  granting  of  a  new  trial  "  upon  the  appli- 
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cation  of  the  party  against  whom  it  was  rendered,  his  heir,  devisee,  or 
auignee  ;  "  and  that  an  order  made  upon  the  application  of  the  purchasers 
vacating  the  judgment  in  the  ejectment  suit,  granting  a  new  trial  and 
making  them  parties  defendant  therein,  was  properly  granted. 

(Argued  October  10,  1882 ;  decided  October  17, 1882.) 

Appeal  from  order  of  the  General  Term  of  the  City  Court 
of  Brooklyn,  made  June  22,  1882,  which  affirmed  an  order  of 
Special  Term  vacating  a  judgment  herein,  granting  a  new  trial 
and  making  William  H.  Dunning  and  others,  trustees,  etc.,  de- 
fendants. 

This  was  an  action  of  ejectment.  The  material  facts  appear 
in  the  opinion. 

» 

William  J.  Gaynor  for  appellants. 

D.  P.  Barnard  for  respondents.    A  mortgagee  or  his  as- 
signee in  possession  of  the  mortgaged  premises  is  protected 
in  his  possession  by  the  mortgage.  (Jackson  v.  Minkler,  10 
Johns.  480;  Jackson   v.  Bowen,  7  Cow.  18,  19,  20;   Van 
Dvyyne  v.  Thayre,  14  Wend.  233,  236 ;  Phyfe  v.  Riley,  15 
id.  248,  254 ;  Fox  v.  Idpe,  24  id.  164, 167 ;  Olmsted  v.  Elder, 
3  Sandf.  325,  327,  328 ;  Bell  v.  Ulmar,  18  N.  T.  139, 141, 
142 ;  St.  John  v.  Bumstead,  17  Barb.  100 ;   Window  v.  Mc- 
CaU,  32  id.  241 ;  Bolton  v.  Brewster,  id.  390 ;  SaMer  v.  Sig- 
ner, 45  id.  606 ;  HubbeU  v.  Moulscm,  53  K  Y.  225,  226 ; 
Chase  v.  Peck,  21  id.  581 ;  HubbeU  v.  Sibley,  50  id.  468,472 ; 
Madison  Ave.  Bap.  Ch.  v.  Oliver  St.  Bap.  Ch.,  73  id.  82,  94.) 
The  purchaser  of   mortgaged  premises  by  a  deed  from  the 
mortgagee,  or  from  an  officer  on  the  foreclosure  of  the  mort- 
gage, is  deemed  to  be  an  assignee  of  the  mortgage.     (Jackson 
v.    Mmkler,  10  Johns.  480 ;  Jackson  v.  Bowen,  7  Cow.  13 ; 
Hobinson  v.  Ryan,  25  N.  T.  320 ;    Vroom  v.  Ditmas,  4  Paige, 
526  ;  Gage  v.  Brewster,  31 N.  Y.  218, 224 ;  Wmslaw  v.  Clark,  47 
id.  261,  263 ;  Miner  v.  Beekman,  50  id.  337,  345 ;  Code  of 
Civil  Procedure,  §  1632 ;  2  E.  S.  [Edm.  ed.]  200,  §  158.)    The 
defendant,  Leavitt,  had  a  good  defense  to  the  action  of  eject- 
ment pending  the  action  brought  by  the  Howells  to  redeem, 
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in  which  it  was  conceded  that  she  was  to  be  treated  as  a  mort- 
gagee in  possession.  (Hubbdl  v.  MouUon,  53  N.  Y.  225.) 

Finch,  J.    The  premises  in  dispute  were  originally  owned 
by  Ephraim  H.  Howell,  but  subject  to  two  mortgages ;  the  first 
for  $5,500,  and  the  second  for  $1,800.    An  action  was  com- 
menced in  1857  to  foreclose  the  second  mortgage  by  Ebenezer 
L.  Eoberts  who  was  its  holder,  and  service  of  the  summons  on 
Howell  was  made  by  publication  upon  the  ground  that  he  had 
left  his  residence  in  Westchester  county,  and  could  not  be 
found.    It  was  shown  in  the  litigation  which  occurred  at  a  later 
period,  that  Howell  was  in  fact  dead  at  the  date  of  this  service, 
and  his  equity  of  redemption  had  descended  upon  his  heirs, 
who  are  the  plaintiffs  in  the  present  action,  and  were  not  made 
parties  to  the  foreclosure.  •  Judgment  of  foreclosure  and  sale 
was  rendered,  and  Roberts  became  the  purchaser,  and  thereupon 
paid  off  and  discharged  the  prior  mortgage  of  $5,500.     He 
then  conveyed  to  Almira  S.  Ooe,  and  she  to  Nancy  Fisher, 
and  thereupon  the  latter  executed  a  mortgage  to  Dunning  and 
others  as  trustees,  who  are  the  present  petitioners,  for  $15,000. 
Subsequently  she  conveyed  the  premises  to  Henry  W.  Fuller, 
he  assuming  the  payment  of  such  mortgage  as  part  of  the 
purchase-price.     Fuller  conveyed  afterward  to  the  defendant 
Clara  B.  Leavitt,  she  in  like  manner  assuming  the  payment  of 
the  Fisher  mortgage.    While  Mrs.  Leavitt  was  in  possession  un- 
der her  deed,  the  heirs  of  Howell  brought  ejectment  against 
her.     She  suffered  a  default  and  the  plaintiffs  took  judgment 
and   were  put  in  possession.      Soon  after,  the  petitioners, 
Dunning,  etc.,  trustees,   began  an  action  to  foreclose  their 
$15,000  mortgage.     They  made  defendants,  Mrs.  Fisher  and 
her  husband,  Fuller,  Mrs.  Leavitt  and  her  husband.    Judgment 
of  foreclosure  and  sale  was  asked,  and  also  for  a  deficiency  against 
Mrs.  Fisher  and  her  husband,  Fuller,  and  Mrs.  Leavitt.    The 
latter  and  her  husband  alone  defended.    She  pleaded  nothing 
which  was  a  defense  to  the  demand  for  a  foreclosure  and  sale, 
but,  alleging  that  she  had  been  evicted  by  a  paramount  title, 
and  thereby  her  covenant  to  pay  the  mortgage  was  without 
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consideration  and  not  binding  upon  her,  she  resisted  the  claim 
of  a  personal  judgment  against  her  for  a  deficiency,  and  was 
successful  in  her  defense.  Judgment  was  entered  accordingly. 
It  decreed  the  foreclosure  and  sale,  in  accordance  with  the 
legal  conclusions  of  the  court,  that  plaintiffs  were  not  entitled 
to  judgment  against  Mrs.  Leavitt  for  a  deficiency,  but  were  en- 
titled to  judgment  of  foreclosure  and  sale  and  for  a  deficiency 
against  Fisher  and  Fuller.  On  the  sale  the  petitioners  became 
purchasers,  and  took  the  referee's  deed.  This  vested  in  them 
all  the  estate  and  title  of  Mrs.  Leavitt,  derived  from  Fisher,  and 
put  them  in  her  place  as  the  assignees  <ri?  her  interest  The 
effect  of  their  purchase  was  the  same  as  if  Mrs.  Leavitt,  having 
no  other  title  than  that  of  Fisher,  had  given  them  a  deed  of 
the  land.    (  Vroom  v.  Di&mae,  4  Paige,  526.) 

The  petitioners  now  ask  that  the  judgment  of  the  plaintiffs 
in  ejectment  against  Mrs.  Leavitt,  taken  by  default,  may  be 
vacated,  the  default  opened  and  a  new  trial  had,  and  that  they 
be  substituted  in  the  place  of  Mrs.  Leavitt,  whose  rights  they 
have  acquired.  The  Code  provides  (§  1525)  that  at  any  time 
within  three  years  after  judgment  for  the  recovery  of  real 
property,  "  upon  the  application  of  the  party  against  whom  it 
was  rendered,  his  heir,  devisee  or  assignee,'9  the  court  must 
on  payment  of  costs,  eta,  "make  an  order  vacating  the 
judgment  and  granting  a  new  trial  in  the  action."  It  is 
further  provided  (§  1526)  that  where  the  judgment  is  taken  , 
by  default  the  court  may,  within  five  years  thereafter,  upon 
the  like  application,  order  a  new  trial  if  satisfied  that  justice 
will  thereby  be  promoted.  The  benefit  of  these  provisions 
has  been  awarded  to  the  petitioners,  but  the  plaintiffs 
in  the  ejectment  are  here,  resisting  the  order  upon  the  ground 
that  the  petitioners  are  not  the  assignees  of  Mrs.  Leavitt.  The 
argument  in  support  of  this  claim  is  that  she  had  nothing  to 
assign;  that  the  judgment  in  the  foreclosure  action  deter- 
mined that  she  had  no  estate  or  interest  in  the  land ;  that  she 
could  not  be  the  assignor  of  what  she  did  not  have ;  and  that 
a  judgment  in  favor  of  Mrs.  Leavitt  and  against  the  petition- 
ers of  no  cause  of  action  could  not  carry  or  assign  to  the  latter 
Siokbls  —  Vol.  XLV.       31 
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any  right  or  interest  of  hers.    But  this  last  suggestion  over- 
looks or  fails  to  take  into  account  the  peculiar  nature  of  the 
judgment.    It  was  in  her  favor  so  far  as  to  shield  her  from 
personal  liability  for  a  deficiency,  but  it  was  against  her  so  far 
as  it  decreed  a  foreclosure  and  sale.    In  that  respect  it  cut  off 
her  equity  of  redemption,  and  transferred  to  the  purchaser  her 
right  in  the  land  derived  from  Fisher,  including  the  right  of 
possession,  such  as  it  might  prove  to  be.  It  put  the  purchaser  in 
her  place  as  the  assignee  of  such  right  as  she  might  be  found 
to  have  possessed.    And  it  does  not  help  the  argument  to  say 
that  she  had  no  interest  or  estate  in  the  land  as  had  already 
been  adjudged.    That  is  true  in^very  case  to  which  the  remedy 
of  a  new  trial  applies.     The  very  purpose  of  the  provisions  in 
that  respect  is  to  furnish  opportunity  to  establish  a  title  which 
has  already  been  adjudged  not  to  exist.    It  is  conceded  that 
Mrs.  Leavitt  could  have  made  this  application.    Why  not  then 
the  persons  who  stand  in  her  place  and  have  been  clothed  with 
all  her  rights  in  the  land  which  is  in  dispute  ?    If  she  had  died, 
it  is  certain  that  her  heirs  could  have  made  the  application ; 
although  it  might  be  said  that  they  could  not  inherit  what  it 
had  been  adjudged  their  ancestor  did  not  have.    If  she  had 
made  a  will  devising  this  real  estate,  the  devisees  could  have 
applied,  although  it  is  easy  to  say  that  one  cannot  be  a  devisee 
of  land  to  which  the  devisor  had  no  title  or  right.     The  truth 
is,  that  the  very  purpose  and  object  of  the  provisions  under 
consideration  is  to  permit  a  second  trial  of  a  disputed  title.     It 
goes  upon  the  assumption  that  the  defeated  party  has  been  ad- 
judged to  have  no  right  but  nevertheless  allows  him  or  those 
who  stand  in  his  place  by  descent  or  devise,  or  assignment, 
another  opportunity  of  establishing  the  title  which  they  claim 
to  be  good.     "We  think,  therefore,  that  the  petitioners  were 
the  assignees  of  Mrs.  Leavitt's  rights  in  the  lands  in  dispute 
and  entitled  to  make  the  application. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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Ho&aos  Dodd,  Administrator,  etc.,  Respondent,  v.  Joseph 
N  kelson,  Administrator,  etc,  Georgb  W.  Smith,  Purchaser, 
Appellant. 

Certain  lands  were  conveyed  by  G.  and  B.  to  D.,  who  executed  an  instru- 
ment under  seal,  reciting  that  he  had  received  the  deed  from  H.,  to  secure 
advances  made  to  him,  and  covenanting  with  H.  to  hold  the  same  until 
the  advances  were  paid,  or  to  sell,  and  after  reimbursing  himself  for  the 
advances  with  interest  and  expenses,  to  pay  the  surplus  to  H.,  and  con- 
vey to  him  the  residue  of  the  land.  The  administrator  of  D.  brought  an 
action  against  H.  for  an  accounting  as  to  the  advances  and  for  a  sale  of 
the  lands  to  pay  the  amount  found  due.  H.  died  pending  the  action,  and 
his  administrator  was  substituted.  Judgment  was  rendered  directing  a 
sale,  and  the  lands  were  struck  off  to  S.  Meld,  that  an  order  directing 
S.  to  take  title  was  error;  that  a  reasonable  inference  from  the  facts 
was  that  H.  was  the  beneficial  owner  of  the  lands,  and  at  his  request  the 
conveyance  to  D.  was  made;  that  the  transaction  amounted  to  an 
equitable  mortgage,  and  upon  the  death  of  H.,  the  equitable  fee  de- 
scended to  his  heirs,  and  they  were  necessary  parties  to  the  foreclosure. 

It  leenu  that  if  the  transaction  constituted  a  trust,  it  was  a  trust  in  the 
nature  of  a  mortgage,  and  the  heirs  of  H.  could  not  be  cut  off  and  barred 
of  the  right  of  redemption  by  a  sale  in  an  action  to  which  they  were  not 
parties, 

(Argued  October  10,  1882 ;  decided  October  17,  1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  May  8,  1882, 
which  reversed  an  order  of  Special  Term  denying  a  motion  on 
the  part  of  plaintiff  and  granting  the  motion,  which  was  for  an 
order  compelling  George  W.  Smith,  a  purchaser,  to  take  title 
to  lands  sold  under  a  judgment  herein. 

The  facts  were  admitted  substantially  as  follows : 

John  F.  Griffin  and  William  G.Bailey,  being  seized  in  fee  of 
certain  real  estate  situate  in  Brooklyn^  conveyed  same  to  Free- 
man Dodd.  Dodd  made  a  defeasance  or  agreement  as  follows : 
"Received  from  William  L.  Haskins,  New  York,  October  1, 
1859,  the  following  deeds  of  conveyance  of  land,  viz. :    *    * 
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*    *    from  Griffiin  &  Bailey  to  myself    *    *    *    *    for  the 
purpose  of  securing  the  payment  of  advances  made  by  me  to 
said  William  L.  Haskins,  in  my  note  discounted  at  the  City 
Bank  of  Williamsburg,  on  or  about  the  27th  day  of  May,  1858, 
for  the  sum  of  $2,700,  dated  May  27,  1858,  and  payable  four- 
teen months  after  the  date  thereof,  and  for  other  advances  in 
money  made  by  me  to  said   Haskins  subsequently  thereto. 
"And  in  consideration  of  $1  to  me  in  hand  paid  by  said 
William  L.  Haskins,  I  do  hereby  covenant  and  agree  to  and 
with  the  said  William  L.  Haskins,  either  to  hold  the  said 
property  so  deeded  to  me,  until  reimbursed  my  said  advances, 
or  to  sell  and  convey  the  same  at  such  times  and  for  such  con- 
siderations as  may  seem  best ;  and  after  reimbursing  myself,  or 
being  reimbursed,  for  the  moneys  advanced  by  me,  and  in- 
terest thereon,  and  all  other  reasonable  expenses,  to  he   ad- 
justed to  the  mutual  satisfaction  of  said  Haskins  and  myself, 
then  to  pay  and  deliver  to  the  said  Haskins,  or  his  assigns,  all 
the  surplus  proceeds  of  said  lands,  or  to  convey  to  him  or  his 
assigns  the  residue  of  such  lands. 
"  Given  under  my  hand  and  seal,  at  New  York,  the  day 
r       -.     and  year  first  above  written ;  binding  my  heirs  and 

assigns  hereby. 

"FREEMAN  DODD." 

Horace  Dodd,  as  administrator  of  the  estate  of  said  Freeman 
Dodd,  deceased,  brought  an  action  against  said  William  L.  Has- 
kins.   The  complaint  sets  forth  said  deeds  of  Griffin  and 
Bailey  to  Freeman  Dodd ;  describes  the  premises  in  question 
and  others,  and  on  information  and  belief  avers  that  the  object 
of  said  deeds  was  to  secure  payment  to  said  Freeman  Dodd,  or 
his  legal  representative,  of  sundry  advances  of  money  made, 
and  to  be  made  to  and  for  said  defendant  Wm.  L.  Haskins, 
from,  at  or  about  the  date  of  said  conveyances,  and  to  discharge 
incumbrances  and  necessary  and   reasonable  expenses,    etc. ; 
that  Dodd  accordingly  paid  and  advanced  sundry  sums  during 
his  life-time,  and  that  since  his  death  the  plaintiff  paid  taxes, 
etc.,  all  which  aggregated  $16,000,  and  that  the  said  payments 
are  liens  upon  said  premises ;  that  a  sale  is  necessary  to  ob- 
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tain  repayment,  and  no  part  has  been  paid ;  that  no  proceed- 
ings have  been  had,  at  law  or  otherwise,  to  recover  the 
said  Bums  and  demands ;  that  all  persons  claiming  subsequent  to 
the  commencement  of  this  action  be  barred  and  foreclosed  of  all 
equity  of  redemption,  etc. ;  and  that  said  premises  be  sold  ac- 
cording to  law,  the  proceeds  brought  into  court,  plaintiff  paid 
amount  due,  that  an  accounting  be  had  between  plaintiff 
and  defendant,  and  that  the  surplus  after  sale  be  paid  to  de- 
fendant, or  such  other  person  as  the  court  directs,  etc.  The 
only  contest  in  the  action  was  as  to  the  amount  of  the 
advances.  It  was  referred  to  a  referee,  and  upon  the  coming 
in  of  his  report  by  which  he  found  that,  by  virtue  of  said  con- 
veyances and  defeasance  constituting  an  equitable  mortgage, 
plaintiff  has  a  lien  upon  the  lands  described  in  said  deeds  to  the 
extent  of  such  advances. 

Judgment  was  rendered  adjudging : 

"  That  the  deeds  and  defeasance  mentioned  in  said  report 
constitute  an  equitable  mortgage  upon  the  lands  in  said  re- 
port mentioned,  and  were  made  to  secure  Freeman  Dodd  for 
his  payments  and  advances  to  said  Wm.  L.  Haskins,  and  the 
expenses  incurred  in  respect  to  said  lands  and  premises,"  etc. 

The  judgment  directed  a  sale  by  the  sheriff  at  public 
auction  of  the  premises  in  question,  in  the  usual  form  of 
a  foreclosure  sale.  Pending  the  action  Raskins  died,  and 
Joseph  Neilson,  his  administrator,  was  substituted  as  defendant. 

The  sheriff  duly  sold  the  premises  on  due  public  notice. 
Haskins  left  heirs  at  law  who  are  now  of  full  age. 

* 

A.  W.  Oleason  for  appellant.  The  transaction  was  not  a 
trust.  {Farmers'  Loan  and  Trust  Co.  v.  CarroU,  -5  Barb.  613.) 
The  plaintiff  was  not  entitled  to  bring  the  action.  (2  B.  S. 
[4th  ed.]  141,  §  80 ;  Hawley  v.  Ross,  7  Paige,  103 ;  Mil- 
bank  v.  Crane,  25  How.  Pr.  193.)  Plaintiff  is  estopped.  The 
mortgagors  should  have  been  made  parties  defendants. 
(Clark  v.  Henry,  2  Cow.  324;  Rerasen  v.  Hay,  2  Edw.  Ch. 
536  ;  Bell  v.  The  Mayor,  etc.,  10  Paige's  Ch.  56  ;  Whitney  v. 
Tovmsend,  2  Lans.  259 ;  Thomas  on  Mortgages,  12 ;  2  Washb. 
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William  W.  Tabor,  Plaintiff  in  Error,  v.  The  People  of  the 
State  of  New  York,  Defendant  in  Error. 

A  writ  of  error  in  a  criminal  action  la  not  proper  and  will  not  be  bub- 

tained  until  after  final  judgment. 
Accordingly  held  that  a  writ  of  error  to  review  order  sustaining  demurrers 

to  special  pleas  to  an  indictment  was  properly  dismissed. 

(Argued  October  12,  1882 ;  decided  October  17,  1882.) 

Error  to  the  General  Term  of  the  Supreme  Court,  in  the 
second  judicial  department,  to  review  order  made  December 
12, 1881,  which  dismissed  a  writ  of  error  brought  to  review 
an  order  of  the  Court  of  Sessions  in  and  for  the  county  of 
Sufiolk  sustaining  demurrers  on  the  part  of  the  people  to  spe- 
cial pleas  filed  by  plaintiff  in  error  to  the  indictment  herein. 
(Reported  below,  25  Hun,  6S8.) 

The  indictment  contained  two  counts,  one  charging  burg- 
lary, the  other  petit  larceny.  The  accused  filed  special  pleas  to 
the  first  count,  that  there  was  no  evidence  given  before  the 
grand  jury  of  the  commission  of  the  crime  of  burglary ;  to  the 
second  count,  that  the  said  Court  of  Sessions  had  no  jurisdic- 
tion to  try  him  for  the  offense  of  petit  larceny.  Demurrers 
to  these  pleas  were  filed  on  behalf  of  the  people,  which  were 
sustained  by  the  court. 

Martin  J.  Keogh  for  plaintiff  in  error.    A  plaintiff  in  error 
can  sue  out  a  writ  of  error  to  review  a  judgment  on  a  de- 
murrer to  a  special  plea  to  an  indictment  before  a  trial  on  the 
merits  is  had  under  said  indictment.    (Hartung  v„  People^  26 
N.  Y.  182.)    Should  the  plaintiff  in  error  proceed  to  trial  on 
the  plea  of  not  guilty,  he  would  thereby  waive  his  former 
plea,  so  that  the  question  of  its  validity  could  not  be  reached 
even  on  a  writ  of  error.     {Th&  People  v.  Reagley  60  Barb. 
543 ;  Graham's  Practice,  612, 543.)    Courts  of  Special  Sessions 
obtained  exclusive  jurisdiction  in  the  first  instance  of    the 
offense  of  petit  larceny ;  they  possessed  such  exclusive  juris- 
diction when  the  indictment  in  this  case  was  found  and   the 
defendant  arraigned.    (Chap.  390,  Laws  of  1879.) 


1882.]    Tabor  v.  People  of  the  State  o*  New  York.      249 

Opinion  of  the  Court,  per  Danforth,  J. 

Nathan  D.  Petty  for  defendant  in  error.  A  proceeding  for 
review  of  questions  here  sought  to  be  raised  is  not  in  order 
till  after  a  final  judgment.  (Freeman  v.  People,  4  Denio,  21 ; 
Thompson  v.  People,  3  Park.  208;  Cooley's  Grim.  Law, 
448,  449,  454;  People  v.  Gray,  25  Wend.  467;  People  v. 
Merrill,  14  K  Y.  76 ;  People  v.  Steams,  23  Wend.  634, 
636;  Barfomg  v.  People,  26  N.  T.  156.)  The  first  in- 
dictment was  superseded  by  the  second.  (2  R.  S.  [Edm. 
ed.],  §  42,  p.  750.)  An  indictment,  when  presented  in  due  form 
by  the  grand  jury  and  filed  in  court,  is  a  record,  and  like  other 
records  imports  absolute  verity.  It  cannot  be  impeached  un- 
less it  be  done  upon  motion.  It  cannot,  be  done  by  plea  aver- 
ring against  the  record.  {Low's  Case,  4  Greene,  439 ;  People 
v.  Bulbut,  4  Denio,  133 ;  People  v.  EestsrMaU,  1  Abb.  Pr.  268 ; 
Hope  v.  ^People,  83  N.  Y.  418.)  Bo  long  as  the  record  re- 
mains, no  defect  in  the  evidence,  upon  which  it  was  founded, 
or  any  irregularity  in  the  proceedings,  however  great,  can 
furnish  an  answer  to  it.  {People  v.  Hufbut,  4  Denio,  136.)  It 
is  competent  under  an  indictment  of  this  character  to  convict 
either  of  a  simple  larceny  or  of  burglary  and  larceny.  {Jones 
v.  People,  6  Park.  Or.  126 ;  Jodyn  v.  Comm.,  6  Mete.  236.) 

Danforth,  J.  The  decision  does  not  stand  upon  a  modern 
rule,  but  one  which,  for  aught  that  appears,  has  been  always 
declared  by  courts  to  be  the  law.  (1  Chit.  Or.  L.  747 ;  People 
v.  Merrill,  14  N.  Y.  74.)  It  is  also  recognized  by  statute 
(2  R.  S'.,  Pt.  IV,  chap.  2,  art  2,  §§  14,  15),  and  we  know  of  no 
authority  which  will  sustain  a  writ  of  error  in  a  criminal  case 
until  after  final  judgment. 

The  writ  in  this  case  was,  therefore,  properly  dismissed,  and 
the  order  appealed  from  should  be  affirmed. 

AH  concur. 

Order  affirmed. 
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The  Saratoga  County  Bank,  Appellant,  v.  Abbie  M.  Pbuyn, 

Respondent. 

A  married  woman  cannot  bind  herself  by  contract,  unless,  first,  the  obliga- 
tion was  created  by  her  in  or  about  carrying  on  her  trade  or  business ; 
second, the  contract  relates  to,  or  is  made  for  the  benefit  of  her  separate 
estate  ;  third,  intention  to  charge  her  separate  estate  is  expressed  in  the 
instrument  or  contract  by  which  the  liability  is  created ;  fourth,  the  debt 
was  created  for  property  purchased  by  her. 

Where  a  promissory  note  made  by  a  married  woman,  payable  to  the  order 
of  her  husband,  is  indorsed  and  presented  by  him  to  a  bank  for  discount, 
no  implication  or  presumption  can  be  drawn  from  the  form  of  the  note, 
or  from  the  fact  that  she  gave  it  to  her  husband  to  be  discounted  that 
she  is  to  be  benefited  by  it  in  her  business  or  estate;  and  to  give  it  vitality 
it  must  be  made  to  appear  by  evidence  aliunde  that  it  was  made  for  such 
purpose. 

The  fact  that  she  owns  a  separate  estate  is  not  alone  sufficient. 

In  an  action  against  defendant,  a  married  woman,  upon  such  a  note,  it  ap- 
peared that  when  her  husband  presented  the  original  note,  of  which  the 
one  in  suit  was  a  renewal,  to  plaintiff  for  discount,  he  represented  that  she 
wanted  the  money  to  make  repairs  upon  her  real  estate ;  the  money  was  de- 
posited to  his  credit,  and  was  subsequently  drawn  out  by  him  on  checks 
signed  by  her.  It  appeared  and  the  court  found  that  the  note  was  not  in 
fact  made  for  the  benefit  of  her  separate  estate,  and  no  portion  of  the 
avails  were  used  for  that  purpose ;  also  that  defendant's  husband  was  not 
her  agent,  and  had  no  authority  to  make  the  representations.  Held,  that 
defendant  was  not  liable;  and  that  she  was  not  estopped  from  questioning 
her  liability  because  of  the  checks,  as  they  were  not  exhibited  to  or  relied 
upon  by  plaintiff  in  making  the  discount. 

(Argued  June  20, 1882 ;  decided  October  24, 1882.) 


Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon  an 
order  made  February  11, 1881,  which  affirmed  a  judgment  in 
favor  of  defendant,  entered  upon  a  decision  of  the  court  on 
trial  without  a  jury. 

This  action  was  upon  a  promissory  note  in  the  usual  form 
for  $800,  made  by  defendant,  a  married  woman,  payable  to 
the  order  of  John  F.  Pruyn,  her  husband,  at  plaintiff's  bank. 

The  court  found  in  substance  that  said  note  was  indorsed 
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by  said  John  F.  Pruyn,  and  was  discounted  by  plaintiff  in  re- 
newal of  another  note  for  a  like  amount,  similarly  and  identically 
made  and  indorsed,  which  was  a  renewal  of  two  notes,  in  the 
same  form  as  the  note  in  suit,  and  all  were  made  and  indorsed 
in  the  same  manner.  That  all  of  said  notes  were  discounted 
by  plaintiff  at  the  request  and  for  the  benefit  of  said  John 
F.  Pruyn,  and  the  proceeds  thereof  placed  by  plaintiff  ,to  his 
credit ;  that  he  represented,  at  the  time  the  original  notes  were 
discounted,  that  defendant  wanted  the  money  to  make  repairs 
upon  a  dwelling-house  owned  by  her ;  that  the  avails  of  the 
discounts  were  drawn  out  by  defendant's  said  husband  on  checks 
signed  by  her.  That  said  notes  were  made  by  defendant  as 
accommodation  maker  and  solely  for  the  benefit  and  advantage 
of  her  husband,  and  not  for  her  benefit  or  that  of  her  separate 
estate  or  property ;  and  that  no  part  of  said  notes,  or  the 
avails  thereof,  were  used  in,  or  upon,  or  went  to  the  benefit  of 
her  separate  estate  or  property,  or  for  her  use  or  benefit ;  that 
said  defendant  was  not,  when  the  notes  were  made,  engaged  in 
any  separate  trade  or  business.  That  the  said  John  F.  Pruyn 
was  not  the  general  agent  of  this  defendant,  and  had  no  power 
or  authority  to  act  for  or  bind  her,  except  specially  and  in  spe- 
cial instances,  and  then  received  at  each  time  his  instructions 
from  defendant  specially  and  distinctly,  and  had  no  power  to 
do  otherwise.  That  this  defendant  never  authorized  any  repre- 
sentations to  be  made  by  said  John  F.  Pruyn  in  relation  to 
said  notes,  or  those  mentioned  in  said  complaint,  nor  what  the 
same  were  made  for  or  to  be  used,  nor  how  the  avails  thereof 
were  to  be  used  or  applied,  nor  had  she  any  knowledge  of  any 
representations  made  by  him  in  regard  to  the  same  to  plaintiff, 
or  its  officers,  or  any  one. 

Nathaniel  C.  Moak  for  appellant.  As  the  defendant  owned 
property  and  was  receiving  and  expending  money  upon  and 
about  it,  she  is  estopped  from  denying  that  the  loans  were 
made  and  the  notes  given  by  her  for  her  purposes,  and  that  the 
money  was  paid  to  her.  {Hall  v.  James,  12  Wkly.  Dig.  570 ; 
McNeil  v.  Tenth,  etc.,  46  N.  T.  325 ;  Moore  v.  Metropolitan 
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Hank,  55  id.  41 ;  Hemmenway  v.  Mulock,  56  How.  38 ;  AcUer 
v.  LOien/leld,  33  Gratt.  377,  387-8;  4  Va.  L.  J.  536, 543;  Peck  v. 
Thomas,  39  Mich.  585 ;  Merchant^  Bank  v.  Livingston,  74  N. 
Y.  223, 228 ;  Burton's  Appeal,  93  Penn.  St  214 ;  Walker  v.  De- 
troit, etc.,  11  N.  West.  Rep.  187, 190;  Burton  v.  Peterson,  12 
Phila.  397 ;  CZarifo  v.  Roberts,  25  Hun,  86.)    The  mere  fact 
that  a  married  woman  receives  money  upon  her  promise  to  repay 
it  is  sufficient  evidence  that  it  was  borrowed  for  the  benefit  of  her 
separate  estate.    (  Williamson  v.  Duffy,  19  Hun,  812 ;  WUsey 
v.  Hutehins,  10  id.  502 ;   WUUamson  v.  Dodge,  5  id.  497 ; 
Owen  v.  Cawley,  36  N.  T.  605.)    The  check  given  by  defend- 
ant to  her  husband  was  a  written  representation  that  the  pro- 
ceeds of  the  notes  were  hers,  and  of  a  right  on  her  part  to  con- 
trol the  disposition  of  the  moneys,   and  defendant  having 
received  and  acted  upon  it,  she  was  bound  by  her  order  upon 
the  money  as  hers.     (Dmgens  v.   Glancey,  67  Barb.  566; 
Hazewell   v.   Ooursen,  45  N.  Y.  Supr.   Ct.  22,  30,   33-4; 
Merchants'    Bank    v.    Livingston,    74  N.  Y.    223,    228; 
Smith  v.  Kennedy,  13  Hun,  9,  10,  11 ;  Bodine  v.  KiUeen, 
53  N.   Y.    93;  MeVey  v.    Cantrell,  70    id.  295,  affirming 
6  Hun,  528 ;  Cordin  v.   Gantrell,  64  N.   Y.  217.)     A  con- 
tract implied  by  law  or  inferred  from  the  circumstances  is 
as  effectual  to  bind  a  married  woman  as  one  expressly  created. 
{Mo  Vey  v.  Gantrell,  70  K  Y.  298 ;  Tiemyer  v.  Tumquist,  85 
id.  521-2 ;  Ghrisfidd  v.  Banks,  13  Wkly.  Dig.  306  ;  Specie  v. 
Ournee,  25  Hun,  644 ;  Cordin  v.   Gantrell,  64  N.  Y.  219 ; 
Newton  v.  Porter,  69  id.  133  ;  Haddon  v.  Lundy,  59  id.  320, 
329;     24   Eng.    Rep.   836,  note.)      A    married  woman    is 
bound  by  her  transactions  and  representations  in  the  same 
manner  as  a  feme  sole  even  to  the  extent  of  an  estoppel. 
(Bodine  v.  KiUeen,  53  N.  Y.  93 ;  Smyth  v.  Munroe,  19  San, 
551 ;  Morrill  v.  Cowley,  17  Abb.  Pr.  76 ;  Center  v.  Isaacs, 
16  Abb.  328 ;  1  Rob.  176 ;  Graham  v.  Meneelly,  16  Grant's 
[U.  C]  Ch.  661 ;  Bennett  v.  Bolden,  21  id.  232 ;  Kolls  v.  J?e 
Leyer,  26  How.  Pr.  468 ;  Bodine  v.  KiUeen,  53  N.  Y.  93  ; 
Anderson  v.  Mather,  44  id.  249,  262 ;  Busted  v.  Mathss,    77 
id.  388 ;  Lews  v.  Woods,  4  Daly,  241 ;  MoOullough  v.  Wilson, 
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21  Penn.  St.  436.)  Her  acts  estop  her  if  she  ought  equitably  to 
be  estopped,  though  she  had  no  intention  to  defraud.  (Mamir 
facturers,  etc.,  v.  Hazard,  30  N.  Y.  226.)  Under  the  circum- 
stances law  and  justice  required  that  every  presumption  should 
be  made  against  defendant.  {Undo  v.  People,  16  Hun,  119 ; 
People*.  Dyley  21  N.  Y.  680;  Brooks  v.  Steen,  6  Hun,  516.) 
Defendant's  husband,  being,  to  her  knowledge,  to  the  outside 
world  her  apparent  agent,  the  question  is,  not  what  power  she 
intended  to  give  him,  but  what  power  a  third  person  dealing  with 
him  had  a  right  to  infer  from  his  own  acts  and  those  of  the 
principal  he  possessed.  (Owen  v.  Cawley,  36  N.  Y.  604-5 ; 
Witbeck  v.  Schuyler,  31  How.  97,  98,  Gen.  T.,  third  district ; 
Johnson  v.  Jones,  4  Barb.  369 ;  Reynolds  v.  Kenyon,  43  id. 
586,  600-2 ;  Bridenbecher  v.  ZoweU,  32  id.  11, 17-18 ;  Banks 
v.  Putnam,  1  Trans.  App.  322 ;  1  Abb.  Ct.  App.  Dec.  80 ; 
Dedvn  v.  Pike,  5  Daly,  103-4 ;  Conover  v.  Mutual,  etc.,  1  N.Y. 
292 ;  Johnson  v.  Jones,  3  Barb.  369 ;  Owen  v.  Cowley,  36  N.  Y. 
605 ;  Freeman  v.  Allen,  15  Hun,  7,  8,  and  cases  cited ;  Miller 
v.  Hunt,  1  id.  491 ;  SouAhwick  v.  Southwick,  2  Sweeney, 
234-247 ;  Wicks  v.  Batch,  38  N.  Y.  Supr.  Ct.  95 ;  affirmed, 
62  IST.  Y.  535 ;  WUcox,  etc.,  v.  EUiot,  14  Hun,  16 ;  Freiberg  v. 
Brannigan,  18  id.  344;  Marsh  v.  Hoppock,  3  Bosw.  478; 
Bodine  v.  Kitteen,  53  N.  Y.  93 ;  (f  Dougherty  v.  Remington, 
7  Hun,  514;  Z&wis  v.  Woods,  4  Daly,  241,  243  ;  JBT.  Y.,  etc., 
v.  Schuyler,  34  N.  Y.  73.) 

L.  B.  Pike  for  respondent.  A  married  woman  cannot  bind 
herself  by  contract  unless  the  obligation  was  created  by  her  in 
or  about  carrying  on  her  trade  or  business,  or  relates  to  or  is 
made  for  the  benefit  of  her  separate  estate,  or  the  intention  to 
charge  the  separate  estate  is  expressed  in  the  instrument  or 
contract  by  which  the  liability  is  created.  (Manhattan  Brass 
and  Mam,ufactwrvng  Co.  v.  Thompson,  58  N.  Y.  80 ;  Man- 
hattcm  Life  Insurance  Co.  v.  Glover,  6  Wkly.  Dig.  509.)  A 
promissory  note  in  the  ordinary  form,  signed  by  a  married 
woman,  made  payable  to  the  order  of  her  husband,  and  in- 
dorsed and  presented  for  discount  by  him,  is  prima  facie  a 
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nullity.  To  give  it  vitality  and  effect  it  should  and  must  be 
made  to  appear  by  evidence  aliunde  the  instrument,  that  it 
was  made  in  her  separate  business  or  for  the  benefit  of  her 
separate  estate.  (Second  National  Bank  of  Wathins  v.  Miller, 
63  K  T.  639  ;  Bowman  v.  Taylor,  76  id.  564.)  Plaintiff 
was  bound  to  know  the  legal  capacity  of  the  defendant  to  con- 
tract and  the  actual  authority  of  the  agent  with  whom  they 
dealt.  (Nash  v.  MitcheU,  71  N.  Y.  199.)  The  notes  of  mar- 
ried women  are  still  void  unless  they  expressly  charge  therein 
their  property,  or  the  same  is  proved  to  have  benefited  their 
separate  property,  or  to  have  been  used  in  their  separate  busi- 
ness. (Corn  Exchange  Ins.  Co.  v.  Babcock,  42  N.  Y.  613, 
639,  640.)  An  agent  cannot  create  an  authority  in  himself  to 
do  a  particular  act  by  its  performance  or  by  asserting  his  au- 
thority to  do  it.  (Strmgham  v.  St.  Nicholas*  Ins.  Co.,  5  Abb. 
Pr.  [N.  S.]  80  ;  Plumstead  v.  Randolph,  1  Yates,  502,  505 ; 
James  v.  Stookey,  1  Wash.  C.  C.  330 ;  Scott  v.  Crane,  1  Conn. 
255.)  A  party  dealing  with  an  agent  is  bound  to  ascertain  and 
know  the  extent  of  his  agency,  and  if  he  deals  with  the  agent 
without  learning  the  extent  of  the  power  delegated  to  him,  he 
does  so  at  his  peril  and  must  abide  by  the  consequence  if  the 
agent  acted  without  or  in  excess  of  authority.  (Craighead  et 
al.  v.  Peterson,  72  N.  Y.  279.)  Apparent  authority  operates 
only  by  way  of  estoppel  and  can  take  the  place  of  real  author- 
ity only  when  some  person  has  acted  on  the  appearances. 
(People  v.  Bank  of  North  America,  75  K  Y.  547,  559,  560.) 

Tracy,  J.  A  married  woman  cannot  bind  herself  by  con- 
tract, unless,  first,  the  obligation  was  created  by  her  in  or  about 
carrying  on  her  trade  or  business ;  or,  second,  the  contract 
relates  to  or  is  made  for  the  benefit  of  her  separate  estate ; 
or,  third,  intention  to  charge  the  separate  estate  is  expressed  in 
the  instrument  or  contract  by  which  the  liability  is  created 
(The  Manhattan  Brass  and  Mfg.  Co.  v.  Thompson,  58  N.  Y. 
80 ;  Nash  v.  Mitchell,  71  id.  199 ;  27  Am.  Eep.  38) ;  or, 
fourth,  the  debt  was  created  for  property  purchased  by  her. 
(Tiemeyer  v.  Turnquist,  85  N.  Y.  616 ;  39  Am.  Rep.  674.) 
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No  intention  to  charge  the  separate  estate  of  the  defendant 
was  expressed  in  the  notes  in  question,  and  the  court  before 
whom  the  cause  was  tried  has  found  as  a  fact  that  the  defend- 
ant was  not  engaged  in  carrying  on  any  separate  trade  or  busi- 
ness at  the  time  of  the  giving  of  the  notes.  The  only  possi- 
ble ground  of  liability  remaining,  therefore,  is  that  the  contract 
was  in  fact  made  for  the  benefit  of  her  separate  estate,  or  that 
she  represented  to  plaintiff  that  it  was  so  made,  and  that  in 
discounting  the  notes  it  acted  upon  the  faith  of  such  representa- 
tion. But  the  trial  court  has  also  found  that  the  notes  were 
not  in  fact  made  for  the  benefit  of  her  separate  estate,  and  that 
no  part  of  the  avails  thereof  were  used  in,  or  upon,  o\  went  to 
the  benefit  thereof ;  and  there  would  seem  to  be  abundant  evi- 
dence to  support  such  finding.  We  have  only  then  to  consider 
whether  the  defendant,  at  the  time  the  money  was  obtained 
upon  the  notes,  represented  to  the  plaintiff  that  they  were  for 
the  benefit  of  her  separate  estate,  and  the  plaintiff  discounted 
the  notes  upon  the  faith  of  such  representations. 

It  is  not  pretended  that  the  defendant  made  any  verbal  repre- 
sentations to  the  discount  committee,  or  to  any  officer  of  the 
bank.    The  only  representations  claimed  or  relied  upon  by  the 
plaintiff  are  those  made  by  the  defendant's  husband,  John  F. 
Pruyn,  and  such  inferences  as  may  rightfully  be  drawn  from 
the  notes  in  question,  and  the  checks  given  by  defendant. 
There  can  be  no  doubt  that  the  representations  made  by  her 
husband,  John  F.  Pruyn,  at  the  time  of  obtaining  the  money, 
were  sufficient,  if  binding  upon  the  defendant,  to  subject  her 
to  liability  for  the  amount  of  the  notes.     But  the  trial  court 
has  found  as  a  fact  that  the  husband  was  not  the  agent  of  the 
defendant  in  this  particular  transaction,  and  that  he  was  not 
her  general  agent,  and  that  he  had  no  authority  to  make  the 
representations  and  statements  alleged  to  have  been  made  by 
him  to  the  discount  committee  of  the  plaintiff's  bank  ;  "  nor 
were  any  of  the  representations  as  to  said  notes  mentioned  in 
the  complaint,  or  the  avails  thereof,  or  the  use  or  application  to 
be  made  of  the  same,  or  of  the  avails  thereof,  made  by  her, 
or  by  her  husband  as  her  agent." 
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There  remains  to  be  considered,  therefore,  only  the  effect  of 
the  notes  and  of  the  checks,  which  were  in  her  handwriting,  as 
representations  made  by  the  defendant  to  the  bank.  A  prom- 
issory note  in  the  ordinary  form,  signed  by  a  married  woman, 
payable  to  the  order  of  her  husband  and  indorsed  and  pre- 
sented for  discount  by  him,  is  not  a  representation  upon  its 
face  that  the  note  is  made  to  raise  money  for  her.  No  impli- 
cation, presumption  or  impression  that  she  was  to  be  benefited 
by  it  in  her  business  or  estate  could  be  drawn  from  its  form, 
and  from  the  fact  that  she  had  given  it  to  her  husband  for  the 
purpose  of  having  it  discounted.  (Second  National  Bank  v. 
Miller,  63  N.  Y.  639.)  To  give  such  a  note  vitality  and  effect 
it  must  be  made  to  appear,  by  evidence  aliwnde  the  instrument, 
that  it  was  made  in  her  separate  business,  or  for  the  benefit  of 
her  separate  estate.  The  fact  that  she  owns  a  separate  estate 
is  not  alone  sufficient.  {Broome  v.  Taylor,  76  N.  Y.  564.) 

The  checks  drawn  by  the  defendant  and  upon  which  the  of- 
ficers of  the  bank  testify  that  the  proceeds  of  the  discount 
were  subsequently  paid  to  the  husband  do  not  appear  to  have 
been  shown  to  the  discount  committee,  or  to  any  officer  of  the 
bank  previous  to  or  at  the  time  the  notes  were  discounted. 
The  first  check  of  the  defendant  for  $500  was  dated  on  the 
14th  of  September,  1876,  the  date  of  the  original  note  for  the 
same  amount,  but  it  appears  from  the  testimony  of  Van  Hoe- 
venbergh,  the  cashier  of  the  bank,  that  this  check  was  not 
charged  until  the  18th.    On  the  6th  of  January,  a  note  of 
$800  was  discounted,  in  part  renewal  of  the  $500  note  and  for 
$300  in  addition,  and  "on  the  8th  of  January,"  testifies  the 
cashier  of  the  bank :   "  Mrs.  Pruyn  drew  a  check  on  our  bank 
for  $300,  and  we  paid  that  check  out  of  John  F.  Pruyn's 
money."    No  officer  of  the  bank  testifies  that  he  knew  of  the 
existence  of  these  checks,  or  that  he  was  in  any  way  influenced 
by  them  in  discounting  the  notes  for  the  defendant's  husband. 
It  is  not  necessary  to  consider  what  inference  might  have  been 
drawn  from  the  checks  had  they  been  exhibited  to  the  officers 
of  the  bank  and  relied  upon  in  making  the  discount    They 
were  not  so  exhibited,  and  as  a  representation  made  by  tlT^ 
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defendant,  constitute  no  part  of  the  case,  and  must  be  elimi- 
nated therefrom.  It  follows  that  the  defendant  was  not  liable 
to  the  bank  for  the  money  obtained  upon  the  notes  in  question. 

The  judgment  of  the  General  Term,  affirming  the  judgment 
entered  on  the  report  of  the  referee,  should  be  affirmed,  with 
costs. 

All  concur. 

Judgment  affirmed. 


Hbnbt  Sedenbebg,  ^Respondent,  v.  Cathabine  Ely  et  al.,  Ap- 
pellants. 

Where  the  owner  of  mortgaged  premises  refuses  or  neglects  to  pay  taxes 
and  assessments  imposed  thereon,  the  owner  of  the  mortgage  may,  al- 
though there  he  no  tax  clause  in  his  mortgage,  pay  the  same  to  protect 
his  security,  and  he  may  redeem  the  premises  from  a  tax  sale,  and  the 
amounts  so  paid  he  is  entitled  to  have  added  to  the  mortgage  debt,  and] 
as  a  part  thereof  allowed  to  him  on  foreclosure-. 

To  give  the  owner  of  a  mortgage  this  right,  it  is  not  necessary  that  he 
should  wait  until  the  premises  are  sold  for  the  tax  or  assessment  before 
paying  the  same. 

Where  the  owner  of  mortgaged  premises  died,  leaving  a  will  by  which  he 
devised  the  premises  to  one  for  life,  with  remainder  to  others,  held,  that 
the  equities  as  between  the  life-tenant  and  the  remaindermen,  in  regard 
to  taxes  and  assessments,  did  not,  in  the  absence  of  any  evidence  of  fraud 
or  conspiracy  to  impose  upon  the  remaindermen  an  obligation  belonging 
to  the  life-tenant,  affect  the  right  of  the  owner  of  the  mortgage  to  protect 
his  security  by  paying  the  same,  and  to  have  the  amount  so  paid  al- 
lowed to  him  as  part  of  the  mortgage  debt. 

It  eeeme  that  the  life  tenant  can  in  such  case  be  charged  with  the  burden  of 
the  taxes,  as  well  after  payment  by  the  owner  of  the  mortgage  as  before, 
also  that  the  same  may  be  charged  against  the  interest  of  the  life-tenant 
in  any  surplus  arising  on  foreclosure. 

Jt  seems,  also,  that  the  remainderman,  in  case  of  default  on  the  part  of  the 
life-tenant  in  the  payment  of  taxes  or  assessments,  is  entitled  to  have  a 
receiver  appointed  to  collect  the  rents  and  profits,  and  to  apply  the  same 
to  such  payment. 

In  an  action  upon  a  contract,  a  tender  is  not  available  as  a  defense,  unless 
pleaded. 

Where  a  tender  is  not  pleaded,  and  the  trial  is  by  the  court,  although  proof 
was  made  on  the  trial  of  a  tender,  or  a  waiver  thereof,  a  refusal  of  an 
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application  to  have  the  answer  amended  to  conform  to  the  proof,  made 
after  the  trial  and  after  the  findings  have  been  prepared  and  ready  for 
signature,  is  not  error. 
A  refusal  of  the  court  to  find  the  several  items  constituting  the  sum  found 
due  in  a  foreclosure  suit  is  not  error,  the  general  finding  covers  them, 
and  it  is  not  necessary  to  state  them  specifically. 

(Submitted  October  13, 1882;  decided  October  24,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas,  in  and  for  the  city  and  county .  of  New 
York,  entered  upon  an  order  made  May  11,  1880,  which 
affirmed  a  judgment  in  favor  of  plaintiff,  entered  on  a  decision 
of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

William  Rockwell  for  appellants  McChesney  et  al.    The 
doctrine  of  tacking  has  had  no  application  in  this  State  since 
the  passage  of  the  registry  laws.     {Grant  v.  U.  &  Bank,  1 
Caine's  Cas.  112 ;  4  Kent's  Com.  178.)    The  most  that  can  be 
claimed  of  the  estate  in  remainder  is  that  it  shall  stand  as  se- 
curity for  the  sufficiency  of  the  life  estate  for  the  payment  of 
the  public  burdens  and  interest  while  the  mortgage  is  outstand- 
ing.   (Hayes  v.    Ward,  4  Johns.  Oh.  129 ;  March  v.  Pike> 
10  Paige,  595.)    Subrogation  is  never  allowed  to  a  mere  vol- 
unteer, nor  to  one  whose  acts  are  mala  fides  as  to  others,  nor 
to  any  one  who  is  not  under  a  legal  necessity  to  make  the  pay- 
ment.   (Sanford  v.  McLane,  3  Paige,  117 ;  Dale  v.  McEvers, 
2  Cow.  118 ;  Stiver  Lake  Bk.  v.  North,  4  Johns.  Ch.  370 ; 
Wilkes  v.  Harper,  1  N.  T.  586 ;  Twombty  v.  Cassidy,  82 
id.  159.)    Under  the  statute  the  mortgagee  may  not  pay  and 
tack  taxes  until  after  sale  and  notice.    (1  R.  S.  [5th  ed.],  §  85, 
p.  975,  §§  98,  99, 100.)    The  mere  assignment  of  the  bond  and 
mortgage  to  the  plaintiff  did  not  subrogate  him  to  any  right  the 
Excelsior  Company  might  have  had  by  reason  of  such  payment. 
There  was  no  privity  between  them,  and  the  duty  of  repaying 
the  company  did  not  devolve  upon  the  plaintiff.    (MerriU  v. 
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Barthotiek,  86  N.  Y.  44 ;  Clark  v.  Smith,  1  Barton  [N.  J.], 
121,  at  p.  185 ;  Dale  v.  MeBoers,  2  Cow.  118.) 

Jeremiah  Loder  for  appellant  George  B.  Ely.    Tender  of 
the  interest  dne  upon  a  mortgage  extinguishes  the  lien  pro 
rata,  and  foreclosure  cannot  be  maintained  for  that  interest. 
{Eortright  v.  Cody,  21  N.  Y.  343;  TutMU  v.  Morris,  81  id. 
94,  at  p.  99 ;  Tifany  v.  St.  John,  5  Lans.  153.)    The  notifica- 
tion to  George  B.  Ely,  when  he  offered  to  pay,  that  the  inter- 
est would  not  be  received  unless  the  taxes  were  paid  was  a 
waiver  of  tender.  The  offer  was  a  tender.  (  Wheeler  v.  Garcia, 
40  N.  Y.  584 ;  Dana  v.  Fiedler,  1  E.  D.  Smith,  463,  at  pp. 
479,  480 ;  Stone  v.  Sprague,  20  Barb.   514 ;   BiOinger  v. 
Eitts,  6  id.  273,  at  p.  281 ;  Slvngerland  v.  Morse,  8  Johns. 
474,  at  p.  476.)    If  the  complaint  and  reply  are  so  indefinite  as 
to  leave  it  in  donbt  what  the  plaintiff's  cause  of  action  was, 
then  these  pleadings  should  receive  a  construction  most  favor- 
able  to  the  opposite  party.     (Requa  v.  Ouggenheimer,  3  Lans. 
52.)    The  question  whether  that  sum  of  interest  was  due  was 
not  the  issue  raised.    The  pleadings  could  not,  on  the  trial, 
have  been  amended  so  as  to  make  that  the  issue.    It  would 
have  changed  substantially  the  claim.    (Code  of  Civil  Proc., 
§§  721,  722,  723 ;  Southwick  v.  First  Nat.  Bk.,  84  N.  T. 
420.)    If  the  answer  had  amounted  to  only  a  general  denial, 
proof  of  waiver  would  have  been  competent  and  within  the  is- 
sue.   (  VcmBushMc  v.  Stow,  42  Barb.  9,  at  p.  17.)    The  evi- 
dence showing  the  waiver  of  interest  was  received  .without 
objection,  and  therefore,  whether  pleaded  or  not,  was  properly 
in  the  case  and  available  to  the  defendant.     (Jf.  Y.  Cent.  Ins. 
Co.  v.  Nat.  Protection  Ins.  Co.,  14  N.  Y.  85.)    The  court 
erred  in  refusing  to  find,  specifically,  the  several  snms  which 
constituted  the  gross  sum  specified  in  the  findings.    (Smith  v. 
Ooe,  29  N.  Y.  666.)    The  court  erred  in  allowing  two  and  one- 
half  per  cent  on  sums  not  due  at  the  time  of  bringing  the 
action.    (Code  of  Civil  Proc.,  §§  8252,  3258.) 

William  Strauss  for  respondent    Proof  of  breach  by  non- 
payment of  interest  under  allegation  of  breach  by  non-payment 
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of  principal  (on  bond  conditioned  for  payment  of  both  princi- 
pal and  interest)  would  be  a  mere  variance  and  not  a  failure 
of  proof,  and  should  be  disregarded.  No  amendment  was 
necessary.  (Code  Civ.  Pro.,  §§  540,  539 ;  Sussdorf  v.  Schmidt, 
55  N.  Y.  320 ;  Place  v.  Minster,  65  id.  89 ;  Coffin  v.  Gvnter, 
11  id.  368 ;  Russell  v.  Conn,  20  id.  81.)  The  rule  that  evi- 
dence of  a  fact  not  pleaded  may  be  availed  of,  if  received  with- 
out objection,  cannot  be  invoked  as  the  evidence  of  a  waiver  of 
tender  of  the  six  months'  interest  accruing  November  2,  1877, 
was  admissible  upon  another  issue  before  introduced  without 
objection,  viz. :  that  the  extension  of  the  mortgage  was  con- 
ditional on  the  payment  of  the  taxes  of  1875.  (  Williams  v. 
Mechanics  and  Traders'  Fire  Ins.  Co.,  54  N.  Y.  577.)  While 
the  court  may  take  cognizance  of  a  defense  not  pleaded,  where 
evidence  is  received  without  objection,  it  is  not  bound  to  do  so, 
and  it  is  not  error  to  disregard  it.  (Krom  v.  Levy,  6  Sup.  Ct. 
[T.  &  C]  253;  C  Toole  v.  Garvin,  1  Hun,  92 ;  BraziU  v.  Is- 
ham,  12  N.  Y.  9 ;  Boswdl  v.  Welshoefer,  9  Rep.  630.)  Where 
the  tender  of  interest  is  pleaded  and  sustained  by  evidence,  it  is 
of  no  avail  as  a  tender,  unless  the  money  tendered  was  also  paid 
into  court.  {Becker  v.  Boon,  61  N.  T.  317 ;  Brown  v.  Ferguson, 
2  Demo,  196 ;  Bill  v.  Place,  36  How.  26 ;  Simpson  v.  French, 
id.  464.)  The  foreclosure  action  was  maintainable  for  the  in- 
terest which  became  due  in  November,  1877,  and  for  the  $934 
which  it  is  settled  was  unpaid  at  the  commencement  of  the  ac- 
tion. [Campbell  v.  MoComb,  4  Johns.  Ch.  534 ;  Brinherhqff 
v.  Thalheimer,  2  id.  486;  Lyman  v.  Sale,  id.  487;  3 
R.  S.  [6th  ed.]  199,  §  105  ;  Jones  on  Mortgages,  §  1176.) 
Being  sustainable  for  interest  and  the  principal  having  fallen 
due  before  'trial  the  decree  for  principal  as  well  as  interest 
was  proper.  (Campbell  v.  Macomb,  4  Johns.  Ch.  534; 
Brmkerhotfy.  Thalheimer,  2  id.  486 ;  3  R.  S.  [6th  ed.]  199, 
§  108.)  Where  the  owners  of  the  equity  refuse  or  neglect  to 
pay  taxes  or  assessments  imposed  upon  the  mortgaged  premises, 
the  mortgagee  may  pay  the  same  for  the  purpose  of  protecting 
his  security,  and  the  amount  so  paid  may  be  added  to  and  be- 
come part  of  the  mortgage  debt  which  may  be  enforced  on 
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foreclosure.  {Eagle  Fire  Ins.  Co.  v.  Pell,  2  Edw.  Ch.  631 ; 
Burr  v.  Veeder,  3  "Wend.  412 ;  Brevort  v.  Randolph,  7  How. 
398 ;  Jones  on  Mortgagee,  §§  77, 1134 ;  Thomas  on  Mortgages, 
86,  276 ;  Willard's  Equity  Juris.  [1st  ed.]  446, 448 ;  1  Washb. 
on  Keal  Prop.  [3d  ed.]  583,  star  paging;  Fawre  v.  Winans, 
Hopk.  Ch.  283 ;  RapaVje  v.  Prince,  4  Hill,  119, 123 ;  Marshall 
v.  Dames,  79  K  Y.  414 ;  Williams  v.  Townsend,  31  id.  411, 
414 ;  Silver  Lake  Bk.  v.  North,  4  Johns.  Ch.  370;  Quvrm  v. 
BriUam,  Hoff.  Ch.  353,  358 ;  Robinson  v.  Ryan,  25  N.  T. 
320.)  The  remaindermen  should  not  be  heard  to  object  that 
it  is  a  hardship  that  a  mortgagee  be  permitted  to  pay  taxes 
which  the  life-tenant  should  have  been  paid  and  add  the  amount 
paid  to  the  lien  of  the  mortgage ;  for,  had  they  used  due  dili- 
gence, the  taxes  could  not  have  accumulated.  {Gaines  v. 
Chabert,  3  Edw.  Ch.  313 ;  1  Washb.  on  Real  Prop.  97,  star 
paging ;  1  R.  S.,  part  1,  tit.  3,  chap.  13,  §  162 ;  1  R.  S.  [6th 
ed.]  975,  §  162.)  The  admission  of  evidence  to  prove  the 
redemption  from  tax  sales  by  the  mortgagee,  under  the  allega- 
tion of  payment  of  taxes,  was  not  error.  (1  R.  S.  [6th  ed.] 
1007 ;  WiUiams  v.  Toumsend,  31  K  T.  411,  decided  in  1865 ; 
Cornell  v.  Woodruff,  77  id.  203 ;  Laws  of  1853,  chap.  230,  tit. 
5,  §§  16,  21,  as  amended  by  Laws  of  1856,  chap.  99 ;  1  R.  S. 
[6th  ed.]  1004*  1010 ;  Day  v.  Roth,  18  K  Y.  448.)  The 
allowance  to  the  plaintiff  of  two  and  one-half  per  cent  on  the 
amount  found  due  was  proper.     (Code  of  Proa,  §  309.) 

Miller,  J.  This  action  was  brought  for  the  foreclosure  of 
a  mortgage  made  by  one  "William  G.  Ely,  deceased,  in  1825,  to 
the  -/Etna  Insurance  Company,  to  secure  the  sum  of  $3,000.  It 
contained  no  clause  in  reference  to  taxes  and  assessments.  In 
1872,  the  JStna  Insurance  Company  assigned  the  mortgage, 
together  with  the  bond  accompanying  the  same,  to  the  Ex- 
celsior life  Insurance  Company.  This  company  paid,  while 
it  held  the  mortgage  as  assignee,  certain  taxes,  assessments  and 
water  rates  upon  the  mortgaged  promises,  and  to  redeem  the 
same  from  tax  sales,  which  together  amounted  .to  the  sum  of 
$1,640,  or  thereabouts.    In  the  year  1875,  the  Excelsior  Life 
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Insurance  Company  assigned  the  bond  and  mortgage,  with  the 
whole  amount  due  by  reason  of  the  payment  for  taxes,  etc.,  to 
the  plaintiff,  who  purchased  at  the  request  of  the  mortgagor, 
and  under  an  agreement  to  extend  the  payment  of  the  princi- 
pal until  September,  1878,  previous  to  which  time  this  action 
was  commenced.  Subsequent  to  his  purchase,  the  plaintiff 
paid  certain  taxes  and  assessments,  amounting  to  the  sum  of 
$925.  At  the  time  of  the  assignment  to  the  plaintiff,  the  sum 
of  $934.78  was  due  for  interest.    The  defendant  Catharine  ! 

Ely  is  the  widow  and  executrix  of  the  mortgagor,  who  died 
leaving  a  will,  by  which  he  devised  her  the  estate  for  life  with 
remainder  over  in  fee  to  the  children  of  his  brother  James, 
who  are  defendants  in  this  action.  Upon  the  trial,  the  court 
allowed  for  the  taxes,  assessments  and  water  rates  paid  by  add- 
ing them  to  the  mortgage,  which,  with  the  principal  and  inter- 
est found  due  to  the  plaintiff,  amounted  to  the  sum  of  $7, 365.70. 

The  most  material  question  upon  this  appeal  arises  in  regard 
to  the  rights  of  the  plaintiff  to  the  amount  of  taxes  and  assess- 
ments paid  by  him  and  his  assignor,  and  to  collect  the  same  out 
of  the  mortgaged  property.  The  rule  seems  to  be  established 
by  abundant  authority  that  when  the  owner  of  mortgaged 
property  refuses  or  neglects  to  pay  taxes  and  assessments,  or 
liens  of  a  like  nature,  which  are  imposed  upon  the  mortgaged 
premises,  the  mortgagee  has  the  right  to  pay  the  same  in  order 
to  protect  his  security,  and  the  amount  so  paid  may  be  added 
to  and  become  a  part  of  the  mortgage  debt,  which  may  be  en- 
forced upon  a  foreclosure  of  the  mortgage. 

Willard  in  his  work  on  Equity  Jurisprudence,  at  page  446, 
lays  down  the  rule  that  taxes  paid  may  be  added  to  the  mort- 
gage debt,  and  he  adds,  "  so  money  paid  by  the  mortgagee  to 
redeem  the  premises  from  a  tax  sale  becomes  part  of  the  mort- 
gage debt  in  equity ; "  he  further  says  at  page  448,  "  with  re- 
gard to  the  amount  to  be  paid  on  redeeming,  it  may  be  said, 
that  as  taxes  are  a  legal  charge  upon  the  estate,  they  may,  if 
necessarily  paid  by  the  mortgagee,  be  added  to  the  mortgage 
debt."  The  same  rule  is  upheld  in  Thomas  on  Mortgages,  at 
pages  86  and  276,  and  in  Jones  on  Mortgages,  at  sections  77 
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and  1134.  In  the  last  authority  it  is  laid  down  that  this  is  so, 
although  there  be  "  no  tax  clause  in  the  mortgage." 

Numerous  cases  in  the  reports  sustain  this  doctrine.  {Eagle 
lire  Ins.  Co.  v.  PeU,  2  Edw.  Ch.  631 ;  Burr  v.  Veeder,  3 
Wend.  412 ;  Brevoortv.  Randolph,  7  How.  Pr.  398 ;  Fawre  v. 
WinatM,  Hopk.  Oh.  283 ;  Marshall  v.  Dames,  78  N.  Y.  414 ; 
Robmson  v.  Ryan,  25  id.  320 ;  Williams  v.  Tovmsend,  31  id. 
414.)  These  cases  are  criticised  by  the  counsel  for  the  appel- 
lant, and  it  is  claimed  they  do  not  sustain  the  doctrine  con- 
tended for.  While  all  of  them  do  not  entirely  cover,  yet  they 
tend  to  the  support  of  the  principle,  that  a  mortgagee,  who  to 
save  his  mortgage  and  protect  his  security  is  under  the  neces- 
sity of  paying  the  taxes  and  assessments  to  prevent  the  prop- 
erty from  being  sold,  should  be  allowed  for  the  same  as  a  part 
of  his  mortgage  debt  upon  the  foreclosure  of  his  mortgage. 
Whether  the  doctrine  of  tacking,  as  claimed  by  the  counsel  for 
the  appellants,  has  any  application,  is  not  important  to  consider, 
if  the  principle  we  have  stated  can  be  invoked  to  save  the 
mortgagee  from  the  sacrifice  of  the  property  by  reason  of  un- 
paid taxes  or  assessments. 

In  accordance  with  the  authorities  already  cited,  it  is  not 
necessary  that  the  premises  should  be  sold  prior  to  the  pay- 
ment of  the  taxes  or  assessments  before  the  mortgagee  is  au- 
thorized to  pay  the  same,  and  add  the  amount  paid  by  him  to 
his  mortgage.  (See  Eagle  Fire  Ins.  Co.  v.  Pell,  and  WU- 
Hams  v.  Townsend,  sitpra.) 

The  doctrine  that  neither  the  plaintiff  nor  his  assignor  could 
have  any  benefit  from  the  doctrine  of  subrogation,  because 
they  voluntarily  paid  the  tares  and  were  conspirators,  cannot 
be,  upheld.  There  is  no  finding  in  the  case  that  either  of  them 
purchased  the  mortgage  with  the  intent  of  paying  the  taxes 
and  assessments  so  as  to  relieve  the  life  estate  and  cast  the 
burden  upon  the  remaindermen ;  they  were  paid  evidently  in 
self-defense,  and  for  the  purpose  of  saving  their  liens  as  mort- 
gagees. It  cannot,  therefore,  be  said  that  they  were  volun- 
teers, or  that  they  acted  in  bad  faith  as  to  others,  or  to  any 
one  who  was  under  a  legal  necessity  to  make  the  payment, 
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even  if  it  may  be  urged  that  if  the  taxes  had  remained  a  lien, 
the  life-tenant  would  have  been  obliged  to  pay  them  to  prevent 
a  sale  of  the  property  by  the  State  or  a  return  thereof,  as  that 
furnishes  no  reason  why  the  plaintiff  had  not  a  perfect  and 
complete  right  to  protect  his  security  from  sale  for  the  taxes. 
There  is  no  rule  by  which  the  holders  of  the  mortgage  were 
obliged  to  delay  the  payment  so  as  to  compel  the  remainder- 
men to  take  action  in  regard  to  the  same  and  relieve  the  prop- 
erty. They  should  have  been  vigilant  in  looking  after  their 
rights,  and  if  they  had  done  their  duty  the  taxes  would  not 
have  accumulated.  Having  failed  to  perform  a  plain  duty,  if 
they  desired  to  protect  the  property  against  the  taxes,  after 
they  have  permitted  the  mortgagee  to  pay  the  taxes,  they  are 
in  no  position  to  object  that  it  operates  as  a  hardship  upon 
them.  They  would  have  had  an  undoubted  right  to  make  ap- 
plication for  the  appointment  of  a  receiver  to  collect  the  rents 
and  apply  them  to  the  payment  of  the  taxes.  (Cairns  v.  Char- 
bert9  3  Edw.  Ch.  313 ;  1  Washburn  on  Eeal  Prop.  97.) 

In  the  case  we  are  considering,  the  taxes  remained  unpaid 
from  the  year  1865,  to  the  year  1872,  and  then  again  from 
1872  to  1874,  all  inclusive.  For  eight  years  they  were  allowed 
to  accumulate  in  the  first  instance,  and  afterward  for  three 
years,  and  during  that  period  no  effort  was  made  to  pay  them, 
nor  any  attempt  to  compel  the  owner  of  the  life  estate  to  pay 
them,  or  the  appropriation  of  the  rents  for  that  purpose. 
Here  was  a  gross  neglect  which  would  have  resulted  in  the  sale 
of  the  property,  and  perhaps  the  destruction  of  the  estate,  but 
for  the  intervention  of  the  owner  of  the  mortgage. 

Again,  if  the  mortgagee  or  his  assignee  had  the  right  to 
pay  within  the  authorities  to  which  we  have  referred,  to  pro- 
tect his  mortgage  lien,  any  equity  which  might  have  existed 
between  the  life-tenant  and  the  remaindermen  cannot  destroy 
or  take  away  that  right.  The  remainderman's  rights  and  his 
interests  are  subject  to  the  right  of  the  mortgagee,  which  was 
a  prior  and  superior  right  given  by  the  mortgagor.  If  the 
mortgagor  had  survived,  and  the  mortgagee  had  paid  the  taxes, 
the  amount  paid  would  clearly  have  been  a  claim  against  the 


1882.]  Sidkkbeeg  v.  Ely  et  al.  265 

Opinion  of  the  Court,  per  Miller,  J. 

mortgagor  and  the  mortgaged  premises.  The  devisees  of  the 
mortgagor  cannot  have  any  greater  or  better  right  than  the 
mortgagor,  and  they  stand  in  his  place.  There  was  no  evi- 
dence of  any  fraud  or  any  conspiracy,  to  impose  upon  the  re- 
maindermen an  obligation  which  belonged  to  the  life-tenant  to 
perform.  The  mortgage  was  purchased  by  the  plaintiff  in 
good  faith,  as  found  by  the  trial  court,  which  also  refused  to 
find  to  the  contrary.  The  effect  of  the  payment  was,  although 
it  increased  the  amount  of  the  mortgage,  to  cancel  and  dis- 
charge the  lien  of  the  taxes  for  the  same  amount.  The  estate 
of  the  appellants  was  bound  to  pay  the  taxes,  and  the  payment 
by  the  mortgagee,  or  his  assignee,  did  not  add  or  increase  the 
burden  imposed  thereby,  but  in  fact  it  operated  to  reduce  the 
rate  of  interest  *on  the  amount  of  such  taxes.  Equity  could 
not  grant  relief  to  the  remaindermen,  for  the  reason  alone  that 
the  lien  had  been  changed  from  a  tax  lien  to  that  of  a  mort- 
gage lien,  and  we  are  unable  to  see  why  the  life-tenant  could 
not  as  well  have  been  charged  with  the  burden  of  the  taxes 
after  payment  by  the  mortgagee,  as  he  could  before  such  pay- 
ment, and  in  this  case  no  reason  existed  why  the  interest  of 
the  life-tenant  in  the  fund  after  payment  of  the  mortgage  by  a 
Bale  should  not  have  been  burdened  with  this  charge. 

The  defendants  claim  they  are  entitled  to  pay  up  the  mort- 
gage and  to  be  subrogated  as  mortgagees,  leaving  the  plaintiff  to 
his  remedy,  or  if  the  property  be  ordered  to  be  sold,  that  the 
value  be  computed,  and  only  that  value,  less  the  present  value 
of  taxes  and  interest  during  the  life  in  expectancy,  be  applied 
to  the  accretions,  and  that  after  applying  the  present  value  of 
such  taxes  and  interest  only,  the  remainder  of  the  principal 
gum  be  paid  out  of  the  sale  of  the  inheritance. 

It  does  not  appear  that  the  defendants  have  applied  to  be 
subrogated  as  mortgagees,  or  placed  themselves  in  a  position 
which  entitled  them  to  an  assignment  of  the  mortgage ;  nor 
was  the  question  raised  upon  the  trial  as  to  the  application  of 
the  interest  and  taxes.  The  plaintiff  is  entitled  to  the  payment 
of  the  mortgage  out  of  the  real  estate  upon  a  sale  thereof,  and 
Sickkls  —  Vol.  XLV.        34 


266  Sidekbeeg  v.  Ely  et  al.  [Oct, 

Opinion  of  the  Court,  per  Mnj/KR,  J. 

the  question  as  to  the  disposition  of  the  surplus,  if  any  there 
be,  does  not  arise  upon  this  appeal. 

It  is  also  insisted  that  there  was  error  in  the  refusal  of  the 
court  to  find  that  the  plaintiff  notified  one  of  the  defendants 
that  he  would  not  receive  the  last  installment  of  interest  due 
upon  the  mortgage,  unless  the  arrears  of  taxes  were  paid.  This 
refusal,  we  think,  was  not  error,  even  if  the  effect  of  such  no- 
tification might  be  to  waive  a  tender  of  the  money  due  upon 
the  mortgage.  No  tender  had  been  pleaded,  and  therefore  it 
was  not  available  as  a  defense.  There  is  no  force  in  the  posi- 
tion of  the  counsel  for  the  appellants,  that  they  were  entitled 
to  the  benefit  of  the  alleged  tender,  although  not  pleaded,  for 
the  reason  that  non-payment  of  interest  was  not  alleged  in  the 
complaint  or  reply.  The  defendants  had  a  perfect  right  to  set 
up  in  their  answer  the  actual  state  of  the  case,  even  if  it  was 
not  correctly  set  forth  in  the  complaint,  and  to  allege  that  a 
tender  had  been  made.  Having  failed  to  do  this,  they  were 
not  in  a  position  to  urge  their  right  to  the  benefit  of  a  tender, 
upon  the  trial.  Nor  do  we  think  that  the  statement,  in  the 
reply  to  the  defendants'  answer,  as  to  the  amount  due,  was  of 
a  character  which  entitled  the  defendants  to  the  benefit  of  a 
tender,  without  having  set  up  the  same  in  their  answer. 

We  also  think  that  after  a  trial  had  been  had,  the  findings 
prepared,  and  ready  to  be  signed  by  the  judge,  the  defendants 
were  not  entitled  to  have  the  answer  amended  to  conform  to 
the  proof,  and  no  error  was  committed  by  the  judge  in  refus- 
ing the  application  for  that  purpose. 

There  was  no  such  evidence  as  to  the  waiver  of  interest 
upon  the  trial,  as  entitled  the  defendants  to  the  benefit  of  a 
tender,  whether  pleaded  or  not.  There  is  no  merit  in  the  posi- 
tion that  the  court  had  no  jurisdiction  of  the  new  defendants, 
because  there  was  no  order  of  publication  as  to  them,  and  the 
point  urged  is  sufficiently  answered  in  the  opinion  of  the  Gen- 
eral Term. 

The  refusal  to  find  the  several  sums  which  constituted  the 
gross  sum  specified  in  the  findings  was  not  error.  These  items 
are  covered  by  the  general  finding,  and  it  was  not  necessary  to 
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state  them  specifically.  Nor  does  the  request  made  embrace 
facts  material  to  the  issue  and  the  proper  disposition  of  the 
case. 

The  other  points  urged  by  the  appellants'  counsel  have  been 
carefully  examined  and  considered,  but  none  of  them  present 
any  sufficient  ground  for  a  reversal  of  the  judgment. 

There  being  no  error,  it  should  be  affirmed. 

All  concur,  except  Kapallo  and  T&aoy,  J  J.,  absent. 

Judgment  affirmed. 


Edwakd  P.  MoKinney  et  al.,  Respondents,  v.  Hugh  J.  Jew* 

srrr,  as  Receiver,  etc.,  Appellant. 

Plaintiffs  shipped  over  defendant's  road  a  car-load  of  hams  consigned  to 
themselves  at  B.  The  bill  of  lading  provided  that  the  carriers  should 
not  be  liable  as  such  while  the  goods  were  "  at  any  of  their  stations 
awaiting  delivery  ; "  also  that  the  goods  must  be  removed  M  during  busi- 
ness hours."  The  hams  arrived  at  B.  on  a  Thursday.  Plaintiffs  inquired 
for  them  at  defendant's  freight  depot  on  Thursday  and  Friday,  but  were 
told  they  had  not  arrived.  On  Saturday,  at  about  5:30  P.  M.,  and  too 
late  for  the  removal  of  the  hams  on  that  day,  notice  of  the  arrival  for 
the  first  time  was  given  to  plaintiffs,  who  removed  them  Monday  morn- 
ing,  when  it  was  found  that  they  had  been  seriously  injured  by  the  heat 
and  delay,  before  the  commencement  of  business  hours  on  Monday. 
In  an  action  to  recover  such  damage,  hdd  that  defendant  was  liable  as  a 
carrier ;  that  the  goods  could  not  be  considered  as  "  awaiting  delivery  " 
until  after  the  duty  of  the  carrier  was  done,  and  he  was  entitled  to  re- 
main passive  "  awaiting "  the  action  of  the  consignee ;  that  is,  until 
after  the  carrier  had  given  notice  of  the  arrival  to  the  consignee,  at  a 
time  which  furnished  a  reasonable  opportunity  for  him  to  get  them. 
Jt  teems  that  if  defendant,  after  arrival,  was  responsible  only  as  a  ware- 
houseman, he  was  not  excused  for  negligence. 

(Argued  October  16, 1882  ;  decided  October  24,  1882.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  January  25,  1881,  which  affirmed  an  order  of 
Special  Term,  denying  a  motion  for  a  new  trial  and  directed 
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judgment  in  favor  of  plaintiffs,  on  a  verdict.    (Reported  below, 
24  Hun,  19.) 

This  action  was  brought  against  defendant,  who,  as  the  re- 
ceiver of  the  Erie  Railway  Company,  was  operating  that  road, 
to  recover  damages  to  a  cargo  of  green  hams  and  shoulders 
purchased  by  plaintiff  at  Chicago,  consigned*  to  them  at  Bing- 
hamton.     The  material  facts  appear  in  the  opinion. 

Chapman  <&  Lyon  for  appellant.  After  defendant  had 
notified  plaintiffs  the  goods  were  ready  to  be  taken  away,  and 
after  plaintiff  had  receipted  for  them,  defendant  was  not  lia- 
ble as  a  common  carrier  under  the  contract.  (49  N.  T.  226.) 
The  bill  of  lading  was  the  contract  between  the  parties,  and 
could  not  be  contradicted  by  proof  of  usage  or  custom.  (Red- 
field  on  Can-.,  §  249,  note  5.) 

Isaac  S.  Newton  for  respondents.    The  defendant  is  liable 
for  negligence,  notwithstanding  the  exemption  clause  of  the 
bill.    {Nichols  v.  N.  T.  C.  <Sb  JET.  R.  R.  R.  Co.,  15  Wkly.  Dig. 
20  and  refs. ;  R.  R  Co.  v.   Lochwood,  17  Wall.  357 ;  N.  J". 
Steam  Nov.  Co.  v.  Merchants'  Rank,  6  How.  [U.  S.]  378  ; 
Steinway  v.  Erie  Railway,  43  N.  Y.  123 ;  Lamb  v.  Camden 
&  Co.,  46  id.  271 ;  HUl  v.  Syracuse,  etc.,  Railroad  Co.,  73 
id.  351 ;  BostaAck  v.  B.  cfe  0.  R.  R.  Co.,  45  id.  712 ;  Heyl 
v.  Inman  Steamship  Co.,  14  Hun,  566  ;  Westcott  v.  Fargo,  61 
N.  T.  542,  553 ;    Whi&worth  v.  Erie  Railway  Co.,  45  S.  Y. 
Supr.  Ct.  602.)    The  condition  and  measure  of  liability  in  this 
class  of  warehousemen  is  precisely  the  same  as  that  of  carriers. 
(Story  on  Bailments,  §§  450,  450  a ;  Coleman  v.  Livingston,, 
4  J.  &  S.  32,  38 ;  24  Hun,  22.)    The  fact  that  the  meats  re- 
ceived the  injuiy  after  their  arrival  entitles  plaintiffs  to  recover 
the  damage,  without  any  reference  to  the  question  of  negligence. 
(Rawson  v.  EolZand,  59  N.  Y.  611 ;  McDonald  v. .  West. 
Trans..  Co.,  34  id.  497 ;  Conduit  v.  Grand  Trunk  R.  R.  Go.y 
54  id.  505 ;  Keeney  v.  Grand  Trwnk  R.  R.   Co.,   59  Barb. 
134-5  ;  47  N.  Y.  529.)    It  was  the  defendant's  duty  to  give 
notice,    and    a    failure  to  do  so  was    negligence.     (54  N. 
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Y.  354 ;  Story  on  Bailments,  §§  643-5 ;  49  N.  Y.  442 ;  44 
id.  511 ;  34  id.  499  ;  3  Abb.  Dec.  388 ;  McAndrew  v.  Whit- 
loch,  52  H.  Y.  40;  GleadeU  v.  Thompson,  56  id.  194;  Bed- 
mond  v.  Liverpool,  etc.,  Co.,  46  id.  578 ;  3  id.  322 ;  10  id. 
438;  26  id.  85;  Eagle  v.  White,  6  Whart.505;  Angel  on 
Carriers,  §§  287,  288 ;  B.  B.  Co.  v.  Marie,  2  Wkly.  Dig.  592 ; 
EM  v.  Humphreys,  5  Watts  &  Serg.  128.)  The  plaintiffs 
were  not  bonnd  by  any  stipulations  of  the  so-called  bill  of 
lading.  The  common  law  makes  the  contract  here.  (Corey  v. 
JST.  T.  Cent,  45  N.  Y.  716 ;  Bostwickr.BaU.  dbOhioB.B. 
Co.,  id.  712;  Germama  Fvre  Ins.  Co.  v.  M.  dk  C.  B.  B.  Co., 
72  id.  90 ;  Sehiff  v.  JST.  T.  Cent,  52  How.  92;  16  Hun,  278.) 
The  questions  of  negligence  and  of  contributory  negligence 
were  for  the  jury.  (Zvn  v.  Jf.  J.  Steamboat  Co.,  49  N.  Y.  at 
p.  445-6 ;  Railroad  Co.  v.  McEkoee,  67  Penn.  St.  311 ;  MtmeU 
v.  Northern  Central  B.  B.  Co.,  67  Barb.  531 ;  Tierney  v.  JST. 
Y.  Cent.  B.  B.  Co.,  id.  538.)  The  defendant,  as  receiver,  has 
the  same  liability  that  the  company  would  have  had  were  the 
company  running  the  road.  {Camp  v.  Bwrney,  4  Hun,  373 ; 
Stevenson  v.  This  Defendant,  16  id.  210 ;  Terry  v.  This  De- 
fendant, 17  id.  395 ;  Faulkner  v.  Bart,  12  J.  &  S.  483 ;  99 
Maes.  395 ;  118  id.  201 ;  29  Vt.  201.) 

Finch,  J.     The  defense  in  this  case  was  rested  mainly  upon 

the  terms  of  the  shipping  bill  or  receipt.    That  provided 

in  substance  that  the  carriers  should  not  be  liable  as  such  while 

the  goods  were  "  at  any  of  their  stations  awaiting  delivery  "  to 

the  consignee ;  and  that  during  such  period  the  carriers  should 

be  liable  only  as  warehousemen.     The  property  transported 

was  a  quantity  of  hams,  shipped  at  Chicago  and  reaching  Bing- 

hamton,  which  was  the  point  of  delivery,  in  due   season 

and  within  the  ordinary  time.     They  arrived   on  Thursday. 

No  notice  of  their  arrival  was  given  to  the  consignees.    The 

latter,  through   their    cartman,  inquired  on  Thursday    and 

on  Friday  for  the  hams,  and  he  was  told  at  the  freight  office  of 

defendant  that  they  had  not  arrived.    As  matter  of  fact  they 

were  then  in  a  car  which  had  arrived  on  Thursday,  and  which 
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stood  on  a  side  track  a  short  distance  from  the  depot.  On 
Saturday  afternoon  at  about  half -past  five  o'clock  notice  of  the 
arrival  for  the  first  time  reached  the  plaintiffs.  The  same  ship- 
ping bill  required  freight  to  be  removed  from  the  cars  "  during 
business  hours."  The  plaintiffs,  assuming  that  no  time  re- 
mained in  which  to  remove  their  freight  during  what  remained 
of  the  business  hours  of  that  day,  waited  over  Sunday  and  un- 
loaded their  hams  on  Monday,  when  they  were  found  to  have 
been  seriously  injured  by  the  heat  and  the  delay. 

The  terms  of  the  shipping  bill  did  not  release  the  carrier 
from  liability  for  negligence.  {Nicholas  v.  N.  Y.  C.  <fe  H.  R. 
R.  R.  Co.y  15  Wkly.  Dig.  20.)  In  the  absence  of  such  an  ex- 
press and  definite  stipulation,  it  is  not  to  be  argued  out  from 
language  which  conceals,  if  it  contains  it.  Such  exemption, 
however,  is  not  claimed  by  the  carrier,  but  rather  that  his 
responsibility  was  lessened,  though  not  destroyed.  His  liability, 
in  the  absence  of  special  contract  or  proven  custom,  made  him 
an  insurer  until  delivery,  or  what  was  deemed  tantamount  to 
delivery.  It  remained  until  either  the  property  transported 
was  actually  delivered  at  its  destination,  or  until  notice  was 
given  to  the  consignee  and  the  expiration  of  a  reasonable  time 
for  its  removal.  (Fermerv.  B.  <&  State  LineR.  R.  Co.y  44N.Y. 
511;  4 Am.  Kep.709;  Zinn  v.  N.J.  Steamboat  Co.,49  N.  T. 
442 ;  10  Am.  Rep.  402 ;  Mo  Andrew  v.  WhiOock,  52  N.  Y. 
40 ;  11  Am.  Eep.  657 ;  Oleadell  v.  Thomson,  56  K  Y.  194,) 
This  common-law  liability  it  was  evidently  the  design  of  the  con- 
tract in  some  degree  to  lessen,  and  that  was  sought  to  be  done  by 
substituting  the  milder  responsibility  of  a  warehouseman,  while 
the  property,  though  arrived,  was  "  awaiting  delivery."  The  de- 
fendant construes  this  stipulation  to  mean  that  from  the 
moment  of  the  arrival  of  the  hams  his  liability  as  carrier  ended, 
and  from  that  time  until  the  delivery,  on  the  following  Mon- 
day, he  was  responsible  only  as  warehouseman.  If  that  were 
so,  it  would  not  excuse  his  negligence.  But  certainly,  property 
cannot  be  said  to  be  "awaiting  delivery"  when  its  arrival  is  not 
only  not  announced,  but  actually  denied ;  when  its  delivery  is 
refused  and  it  is  negligently  withheld  from  the  possession  of 
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the  consignee.  That  was  the  case  as  to  the  car-load  of  hams 
from  their  arrival  on  Thursday  until  at  least  the  notice  given 
on  Saturday  afternoon.  It  is  to  be  observed  that  the  stipula- 
tion depends  upon  two  conditions.  The  property  must  be  not 
only  "  at  the  station  "  but  also  "  awaiting  delivery."  This  im- 
plies not  only  the  arrival,  but  the  completion  of  whatever,  on 
the  part  of  the  carrier,  is  necessary  to  be  done  to  leave  the  risk 
of  further  delay  upon  the  consignee.  The  goods  are  "  awaiting 
delivery  "  only  after  the  duty  of  the  carrier  is  done,  and  he  is 
entitled  to  remain  passive  "  awaiting  "  the  action  of  the  con- 
signee. 

But  did  the  carrier's  responsibility  change  on  Saturday  3  The 
shipping  bill  provided  that  goods  must  be  removed  "  during 
business  hours."  Suppose  the  notice  is  given  during  the  last 
five  minutes  of  business  hours  on  Saturday,  and  the  cars  and 
office  remain  closed  until  Monday  morning.  It  is  very  clear 
that  such  notice,  if  a  technical,  is  not  a  real  and  substantial  per- 
formance of  the  condition.  The  notice  in  this  case,  as  the  jury 
found,  came  too  late  for  the  removal  of  the  property  on  Satur- 
day. The  next  day  was  Sunday.  Practically,  the  notice  given 
at  so  late  an  hour  amounted  to  saying  this  to  the  consignee : 
"Your  hams  have  arrived,  but  under  our  rules  you  cannot 
have  them  until  Monday."  Could  they  be  said  to  be  "  await- 
ing delivery"  when  they  were  kept  locked  in  the  cars*  and 
could  not  be  removed  with  ordinary  effort  until  Monday; 
and  that,  through  no  fault  of  the  consignee,  but  solely  because 
of  the  carrier's  own  regulations  ?    We  think  not. 

It  is  said  this  construction  nullifies  the  provision  of  the  con- 
tract and  leaves  it  nothing  upon  which  to  operate ;  that  it  must 
have  some  force,  and  it  gets  none  if  the  common-law  liability 
remains  unaffected.  That  rule  properly  applies  only  where 
two  reasonable  constructions  are  possible,  and  choice  is  to  be  made 
between  them.  In  such  event  the  law  prefers  the  construction 
which  gives  the  language  effect.  But  no  rule  authorizes  us  to 
pervert  the  fair  meaning  of  words,  and  to  substitute,  for  some- 
thing that  is  said,  what  is  not  said  at  all.  We  do  not  think  the 
language  of  this  shipping  bill  is  doubtful  or  ambiguous.     It 
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means,  as  we  have  stated,  that  after  the  goods  have  arrived, 
and  the  carrier  has  given  notice  to  the  consignee,  at  a  time 
which  furnishes  reasonable  opportunity  for  him  to  get  them, 
then  the  carrier's  responsibility  as  such  ends ;  and  then,  and 
not  until  then,  are  the  goods  "  awaiting  delivery."  It  is  true, 
therefore,  that  the  stipulation  has  little  or  no  effect  upon  the 
character  of  the  common-law  liability.  It  is  possible  that  it  has 
some,  although  very  narrow  and  slight.  The  general  rule  holds 
the  carrier  as  such  until  the  end  of  a  reasonable  time  for  re- 
moval. It  is  possible  that  our  construction  would  close  his 
liability  as  carrier  at  the  beginning  of  such  reasonable  time 
after  notice.  But  we  need  not  decide  that  here,  for  no  facts  in 
the  case  call  for  its  determination. 

And  that  is  the  answer  also  to  the  further  contention,  that 
the  trial  court  denied  even  this  slender  effect  to  the  stipulation 
and  imposed  the  full  common-law  liability.  That  is  true,  but 
we  cannot  see  how  it  was  at  all  material.  There  was  no  pre- 
tense that  any  of  the  injury  to  the  hams  occurred  after  the 
commencement  of  business  hours  on  Monday  morning.  What 
the  liability  of  the  defendant  was,  after  that  moment,  was  of 
no  consequence,  and  nothing  in  the  case  required  its  determina- 
tion. The  injury  happened  while  the  defendant  was  liable  as 
carrier,  and  the  learned  judge  was  right  in  so  declaring. 

The  other  questions  in  the  case  are  not  important  and  fur- 
nish no  ground  for  reversal. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Rapallo  and  Tracy,  JJ.,  absent 

Judgment  affirmed. 


Morgan  H.    Chrysler,   Respondent,  v.  George  Caxaday, 

Appellant. 

A  mere  assertion  by  a  vendor  as  to  the  value  of  the  property  offered  by  him 
for  sale,  although  untrue  and  known  by  him  to  be  so,  will  not  render 
him  responsible  to  the  vendee  for  damages.    There  must  have  been  a 
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want  of  knowledge  on  the  part  of  the  latter,  and  a  purchase  by  him  in 
entire  reliance  upon  the  representations  made,  or  there  must  have 
been  some  artifice  employed  to  prevent  inquiry  or  the  obtaining  of 
knowledge  by  him. 

Where,  therefore,  in  an  action  to  recover  damages  for  fraud  in  the  sale  of 
certain  real  estate  and  bonds  and  mortgages,  wherein  the  alleged  fraud 
consisted  in  false  representations  as  to  the  value  of  the  property,  the 
court  charged,  in  substance,  that  if  defendant  knowingly  and  willfully 
made  a  false  statement  as  to  the  value  of  the  property,  with  the  inten- 
tion to  mislead  the  vendee,  and  if  the  latter,  relying  upon  them,  is  mis- 
led, he  may  recover  damages  for  the  injury,  and  refused  to  charge,  that 
when  the  property  is  seen  and  examined  by  one  negotiating  for  the  pur- 
chase he  has  no  right  to  rely  upon  the  statements  of  the  vendor  as  to 
value,  held  error. 

Simar  v.  Canaday  (58  N.  T.  298),  distinguished. 

As  to  whether  in  such  an  action  the  jury  can  give  punitive  damages 
gumre. 

(Argued May  29,  1882;  decided  October  27, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon  an 
order  made  February  11,  1881,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  alleged 
f  rand  on  the  part  of  defendant,  by  which  plaintiff  was  induced 
to  convey  to  said  defendant  a  farm,  receiving  in  exchange 
therefor  certain  premises  in  the  city  of  Albany  and  certain 
bonds  secured  by  mortgages  on  real  estate.  The  fraud  con- 
sisted of  alleged  false  representations  known  by  defendant 
to  be  untrue  as  to  the  value  of  the  real  estate  conveyed  and 
covered  by  the  mortgages  and  as  to  the  income  received  and 
collectible  therefrom. 

The  facts  material  to  the  questions  discussed  are  stated  in 
the  opinion. 

• 

Rufus  W.  Peckham  for  appellant.  The  court  erred  in 
charging  the  jury  that  plaintiff  could  recover  if  defendant 
made  a  false  statement  as  to  the  value  of  this  property,  which 
he  knew  to  be  false,  if  the  plaintiff  relied  on  it  and  sustained 
damage.  (Clark  v.  Bavrd,  9  N.  Y.  183 ;  Vm  Epps  v.  Har- 
Sickels  —  Vol.  XLV.       35 
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rison,  5  Hill,  63,  at  p.  69;  Starr  v.  Bennett,  id.  308; 
Veasey  v.  Doton,  3  Allen,  380  ;  Hammond  v.  Pennooh,  61 
N.  Y.  145;  ElUs  v.  Andrews,  56  id.  83;  Graffenstein  v. 
Epstein  [Sup.  Ct.  of  Kansas],  21  Alb.  L.  J.  496 ;  Speiglemevyer 
v.  Crawford,  6  Paige,  254;  Hutchinson  v.  Brovm,  Clarke's 
Ch.  409,  416  ;  Smith  v.  Countryman,  30  N.  Y.  655,  at  p.  681 ; 
Zony  v.  TPizrrai,  68  id.  426  ;  Slaughter's  Admr.  v.  Gerson, 
13  Wall.  379 ;  Poland  v.  BrowneU  [Mass.  Sup.  Ct],  24  Alb. 
L.  J.  436 ;  Brown  v.  Castles,  11  Cash.  348,  at  p.  350  ;  Morney 
v.  Miller,  102  Mass.  217 ;  Parker  v.  Moulton,  114  id.  99 ; 
Slaughter's  Admr.  v.  Gerson,  13  Wall.  379.)  The  difference 
in  value  of  the  Catherine  street  houses,  as  shown  by  plaintiffs 
evidence,  and  the  value  as  alleged  to  have  been  stated  by  de- 
fendant to  him,  was  such  that  no  court  should  have  permitted 
a  jury  to  find  a  fraudulent  over-statement  upon  such  evidence. 
(Palsey  v.  Freemom,  3  Durnf .  &  East,  51.)  The  court  erred  in 
permitting  evidence  to  be  given  under  defendant's  objection 
and  exception  as  to  what  the  real  estate  sold  for  under  fore- 
closure. (Swinnerton  v.  Ins.  Co.,  37  N.  Y.  174 ;  People  v. 
Snyder,  41  id.  897  ;  Brown  v.  Piper,  91  U.  S.  37,  specially  at 
42 ;  Terhune  v.  Phillips,  99  U.  S.  592 ;  Taylor's  Evidence, 
§  4,  note  2 ;  Humphrey  v.  Burnside,  4  Bush  [Ky.],  215 ; 
Hart  v.  Bodkis,  1  Hard.  [Ky.]  98 ;  Bell  v.  Bennett,  2  J.  J. 
MaTsh.  [Ky.]  516  ;  Payne  v.  Treadwell,  16  Cal.  220 ;  Oppen- 
heim  v.  Wolf,  3  Sandf .  Ch.  571 ;  Baton  Co.  v.  Avery,  83  K  Y. 
31 ;  Bank  v.  Hall,  id.  338 ;  L.  R,  18  Ch.  D.  30,  53,  54 ; 
JFlannagan  v.  Maddin,  22  Alb.  L.  J.)  In  actions  such  as  this, 
for  deceit,  whether  in  the  sale  of  personal  or  real  property,  the 
measure  of  damages  is  the  difference  between  the  actual  value 
of  the  property  at  the  time  of  the  sale  and  what  it  would  have 
been  worth  if  it  had  been  as  represented.  (Monell  v.  Colden, 
13  Johns.  395;  Hubbell.v.  Meigs,  50  N.  Y.  480,  at  p.  491; 
Wyeth  v.  Morris,  13  Hun,  338  ;  Taylor  v.  Sdden,  3  Alb.  L.  J. 
375 ;  Graves  v.  Spier,  58  Barb.  349 ;  49  K  Y.  657 ;  20  Am. 
Law  Reg.  [N.  S.]  570.)  The  court  erred  in  charging  that  ex- 
emplary damages  might  be  allowed.  The  rule  of  damages  in 
this  kind  of  action  is  held  to  be  one  of  compensation  only. 
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(  Van  Bruck  v.  Peyster,  4  Rob.  514 ;  Lome  v.  WilcoXj  55  R. 
615.) 

R.  JK  Andrews  for  respondent.  The  judge  committed 
no  error  by  his  charge  and  refusal  to  charge  that  state- 
ments and  affirmations  of  value  of  property  sold  may  be 
actionable.  (Simar  v.  Cemaday,  53  N.  Y.  806 ;  Paisley  v. 
Freeman,  3  Durnf.  &  East.  51 ;  HufML  v.  Meigs,  50  K  T. 
481, 488;  2  Addison  on  Torts,  422 ;  Bacon  v.  Frisbee,  15  Hun, 
29 ;  J>uffany  v.  Ferguson,  66  K  T.  485 ;  Pasley  v.  Free- 
man, 8  T.  R.  57,  61,  62,  63,  64,  51;.  Marsh  v.  Falker, 
40  K  Y.  565 ;  Oberlcmder  v.  Spiess,  45  id.  175,  177,  179 ; 
Meyer  v.  Amidon,  id.  170;  Addmgton  v.  Allen,  11  Wend. 
414 ;  2  Add.  on  Torts  [Wood's  ed.],  422,  423,  424 ;  id. 
§  1186,  note  *;  id.,  §  1186,  notei,  p.  424 ;  2  Kent's  Com.  484-5; 
Vernon  v.  Keyes,  12  East,  632 ;  affirmed,  4  Taunt.  488  ;  Bovh 
ing  v.  Stevens,  2  Oarr.  &  P.  337.)  The  charge  that  the  jury 
might  give  damages  by  way  of  punishing  the  defendant,  if  they 
thought  his  conduct  had  been  such  as  to  require  him  to  be 
punished,  was  not  erroneous.  {Hamilton  v.  Third  Ave.  R.  R. 
Co.,  53  N.  Y.  25-30;  Cox  v.  N.  T.  C.  <&  H.  R.  R.  R.  Go., 
4  Hun,  179;  Rounds  v.  L.  ds  W.  R.  R.  Co.,  3  id.  335 ;  Par- 
ker v.  L.  I.  R.  R.  Co.,  13  id.  320  ;  Allen  v.  Addmgton,  7 
Wend.  9  ;  Addmgton  v.  Alien,  11  id.  374 ;  Fry  v.  Ben- 
nett, 4  Duer,   261 ;  2  Wait's  Act.  and  Def.  447,  450,  451 ; 

2  Add.  on  Torts  [Wood's  ed.],  645,  647,  not*  \ ;  id. 
645,  note  1;  id.  647,  note  1;  2  Wait's  Act.  and  Def. 
447 ;  Bay  v.  Woodworth,  13  How.  [IT.  S.]  363 ;  Oliver  v. 
Chapman,  15  Tex,  400 ;  2  Wait's  Act.  and  Def.  450,  451 ; 
MiUison  v.  Hoch,   17  Ind.   227 ;    Me  Williams  v.   Bragg, 

3  Wis.  424.  And  see  Ooddard  v.  Grand  Trunk  Rail- 
way, 57  Me.  202;  S.  G,  2  Am.  Rep.  39;  Malone  v. 
Murphy,  2  Kans.  250.)  The  court  properly  overruled  the  ob- 
jection to  evidence  of  what  the  Hamilton  and  Liberty  street 
houses  sold  for  under  foreclosure  sale  in  1878.  {Knickerbocker 
Ins.  Co.  v.  Nelson,  78  N.  Y.  137, 145 ;  Dana  v.  Fields,  12  id. 
40,  at  p.  49 ;  Jones  v.  Morgan,  24  Hun,  372,  373 ;  Campbell  v. 
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Woodwork,  20  N.  Y.  499;  GUI  v.  McNcmee,  42  id.  44; 
Orounsev.  Fitch,  6  Abb.  Pr.  [N„  S.]  187 ;  Eoffmcm  v.  Conner, 
76  N.  Y.  121,  at  p.  124 ;  Morr  v.  Deyoey  22  Hun,  222.) 

Miller,  J.  The  most  important  questions  which  arise  upon 
this  appeal  relate  to  the  charge  of  the  judge  to  the  jury  upon 
the  trial,  and  to  his  refusals  to  charge  several  requests  made  by 
the  counsel  for  the  appellant,  to  each  of  which  rulings  an  ex- 
ception was  taken. 

The  judge  charged  that  "  if  the  defendant  knowingly  and 
willfully  made  a  false  statement  as  to  the  value  of  the  property 
which  was  conveyed  to  the  plaintiff,  that  the  plaintiff  can  maintain 
this  action."  He  further  stated  that, "  if  he,  knowing  them  "  (the 
statements  made)  "to  be  untrue,  makes  them  with  the  inten- 
tion of  misleading  the  vendee,  and  if  the  latter,  relying  upon 
them,  is  misled  to  his  injury,  he  may  avoid  the  contract  or  re- 
cover damages  for  the  injury.'9  The  rule  stated  was  repeated 
in  substance  in  language  of  a  similar  import,  and  several  re- 
quests to  charge  were  made  and  refused,  embodying  a  contrary 
proposition  and  relating  to  statements  made  as  to  specific  por- 
tions of  the  property  sold,  and  also  to  the  effect  that  when  the 
property  is  seen  and  examined  by  a  person  negotiating  for  the 
purchase  or  exchange,  he  must  rely  upon  his  own  judgment  and 
opinion  as  to  the  value  and  worth,  and  has  no  right  to  rely 
upon  the  statement  of  the  person  offering  the  same  for  sale  or 
exchange?  Some  other  requests  to  charge  were  also  made  and 
refused  which  involved  the  same  principle. 

The  charge  as  made,  and  the  refusals  to  charge  to  which  ex- 
ceptions were  severally  taken,  may  properly  be  considered  as  pre- 
senting the  point  as  to  the  nature,  extent  and  character  of  the 
liability  which  is  assumed  by  a  vendor  in  entering  into  a  con- 
tract with  a  vendee  for  the  sale  of  real  estate  which  the  latter 
has  seen,  partially  examined,  but  the  value  of  which  is  far  leas 
than  what  is  represented,  and  the  representation  is  falsely  made 
by  the  vendor  for  the  purpose  of  obtaining  a  higher  price  for 
the  property,  and  it  is  purchased  by  the  vendee  after  his  ex- 
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animation,  in  reliance  upon  the  correctness  of  the  statements 
made. 

The  questions  presented  by  the  exceptions  to  the  charge  as 
made  and  the  refusals  of  the  jadge  to  charge  as  requested  are 
not  unfamiliar  to  the  courts  of  this  State  and  have  been  the 
subject  of  frequent  consideration.  In  Svmar  v.  Cwnaday  (58 
N.  T.  298;  13  Am.  Kep.523),  a  leading  case,  an  action  was 
brought  to  recover  damages  for  a  fraud  alleged  to  have  been 
committed  upon  the  sale  of  real  estate  by  inducing  the  plaint- 
iff to  convey  to  the  defendant  certain  other  real  estate,  for 
which  the  plaintiff  agreed  to  receive  in  part  payment  certain 
bonds  and  mortgages  which  were  alleged  to  be  worthless.  In 
the  opinion  of  the  court  by  Folgeb,  J.,  the  question  was  coa- 
sidered  whether  the  statements  made  by  the  defendant  were 
mere  matters  of  opinion  and  belief,  and  it  is  there  laid  down 
that,  "  if  they  were  such,  no  liability  is  created  by  the  utter- 
ance of  them ;  but  all  statements  as  to  the  value  of  property  are 
not  such,  They  may  be,  under  certain  circumstances,  affirma- 
tions of  fact."  "  When  known  to  the  utterer  to  be  untrue,  if 
made  with  the  intention  of  misleading  the  vendee,  if  he  does 
rely  upon  them  and  is  misled  to  his  injury,  they  avoid  the 
contract.  {Stebbins  v.  Eddy,  4  Mason,  414-423.)  And  where 
they  are  fraudulently  made  of  particulars  in  relation  to  the  es- 
tate which  the  vendee  has  not  equal  means  of  knowing,  and 
where  he  is  induced  to  forbear  inquiries  which  he  would 
otherwise  have  made,  and  damage  ensues,  the  party  guilty  of 
the  fraud  will  be  liable  for  the  damages  sustained." 

These  remarks  must  be  considered  in  the  light  of  the  facts 
appearing  in  the  case  cited,  and  an  examination  of  the  record 
shows  that  there  was  evidence  that  the  mortgages  taken  in  ex- 
change for  the  land  sold  were  upon  land  located  at  a  distance, 
-which  the  plaintiff  had  not  seen,  and  as  to  the  value  of  which 
he  knew  nothing ;  that  although  the  plaintiff  proposed  and 
the  defendant  agreed  to  go  and  see  it,  and  several  appointments 
were  made  for  that  purpose,  the  defendant  did  not  fulfill  and 
finally  told  the  plaintiff  that  it  was  not  necessary  for  him  to 
go  and  examine  the  land,  that  he  could  take  his  word  for  it 
that  it  was  just  as  he  said. 
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There  was  also  testimony  showing  that  the  defendant  made 
representations  as  to  the  former  and  the  then  existing  condition 
of  the  land,  what  it  had  previously  sold  for,  and  its  value,  which 
were  alleged  to  be  false.  It  will  thus  be  seen  that  there  was 
proof  tending  to  establish  that  the  defendant  fraudulently  at- 
tempted to  induce  the  plaintiff  to  refrain  from  examining  the 
land  himself  and  place  reliance  upon  the  defendant's  statements 
as  to  its  condition  and  value,  and  hence  what  was  said  by  the 
learned  judge  had  reference  to  this  element  in  the  case. 
While,  therefore,  the  general  rule  is  laid  down  as  to  statements 
made  which  were  known  to  be  untrue,  it  is  qualified  and 
restricted  where  the  vendee  has  not  equal  means  of  knowledge, 
and  where  he  is  induced  to  forbear  inquiries  which  he  other- 
wise would  have  made.  That  this  is  a  correct  interpretation  of 
the  opinion  in  the  case  cited  is  supported  by  the  decision  of 
this  court  in  the  subsequent  case  of  Ellis  v.  Andrews  (56  N. 
Y.  83 ;  15  Am.  Rep.  379),  where  it  is  held  that  a  false  statement 
of  the  value  of  property  by  the  vendor,  made  for  the  purpose 
of  obtaining  a  higher  price  than  he  knew  it  was  worth,  will 
not  sustain  an  action:  for  fraud  by  the  purchaser,  who  contracts 
relying  upon  such  statement.  It  is  laid  down  in  the  opinion 
by  Grover,  J.,  that  upon  the  question  of  value  the  purchaser 
must  rely  upon  his  own  judgment,  but  in  regard  to  any  ex- 
trinsic fact  affecting  the  quality  or  value  of  the  subject  of  the 
contract,  he  may  rely  upon  the  assurances  of  the  vendor,  and 
if  he  does  so  rely  and  those  assurances  are  fraudulently  made 
to  induce  him  to  make  the  contract,  he  may  maintain  an  action 
for  the  injury  sustained.  In  Simar  v.  Canaday  inducements 
were  held  out  which  may  have  prevented  the  plaintiff  from 
examining  the  property  and  caused  him  to  rely  upon  the  word 
of  the  defendant,  and  if  they  were  fraudulent  the  action  could 
properly  be  upheld  upon  that  ground. 

If,  in  the  case  at  bar,  the  evidence  introduced  established 
that  the  plaintiff  was,  by  the  artifice  or  fraud  of  the  defendant, 
induced  to  refrain  from  an  examination  of  the  property,  and 
relied  upon  the  assurances  made  to  him,  the  action  upon  that 
ground  could  be  upheld. 
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We  are  unable  to  discover  any  conflict  between  Simar  v. 
Canada}/  and  EUis  v.  Andrews,  and  we  think  that  the  two 
cases  upon  principle  are  entirely  reconcilable.  Nor  is  it  appa- 
rent that  the  rale  laid  down  in  the  latter  case  is  inconsistent 
with  any  of  the  decisions  of  this  court  cited  by  the  respondent's 
counsel,  all  of  which  have  been  carefully  examined  and 
considered. 

The  rule  is  well  settled  that  a  naked  assertion  by  a  vendor 
of  the  value  of  property  offered  for  sale,  even  although  untrue 
of  itself,  and  known  to  be  such  by  him,  unless  there  is  a  want 
of  knowledge  by  the  vendee,  and  the  sale  is  made  in  entire 
reliance  upon  the  representations  made,  or  unless  some  artifice 
is  employed  to  prevent  inquiry  or  the  obtaining  of  knowledge 
by  the  vendee,  will  not  render  the  vendor  responsible  to  tie 
vendee  for  damages  sustained  by  him. 

In  this  case  there  are  facts  proven  which  show  artifice  and 
conspiracy  from  the  outset  on  the  part  of  the  defendant  to 
cheat  and  defraud  the  plaintiff,  who  was  put  in  communication 
with  parties  who  aided  in  carrying  out  the  deception  and  put- 
ting him  under  the  influence  of  confederates  who  acted  in 
collusion  and  with  the  palpable  purpose  to  deceive  and  defraud 
him.  The  facts  referred  to  would  undoubtedly  have  great 
effect  upon  a  jury,  and,  if  properly  presented,  would  justify 
a  verdict  for  the  damages  sustained.  But  in  the  charge  to 
which  exception  was  taken,  the  jury  were  at  liberty  to  dis- 
miss these  considerations  from  their  minds,  and  the  charge  as 
made  and  excepted  to  went  far  beyond  what  was  authorized, 
and  was  therefore  erroneous. 

As  there  was  error  in  the  charge  as  made  in  the  respect  in- 
dicated, it  is  not  necessary  to  consider  in  detail  the  several 
requests  to  charge  which  were  refused,  and  it  is  sufficient  to 
say  that  so  far  as  any  of  them  presented  a  proposition  in  rela- 
tion to  the  statements  made  adverse  to  that  portion  of  the 
charge  which  has  been  considered,  such  refusal  was  also  errone- 
ous. 

A  serious  question  arises  in  regard  to  the  charge  of  the 
judge,  to  the  effect  that  the  jury  might  give,  in  a  clear  case, 
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such  damages,  by  way  of  punishment,  as  they  thought  the 
conduct  of  the  defendant  deserved.  Also,  that  when  one 
man  defrauds  his  neighbor  willfully  and  deliberately,  the  jury 
can,  if  they  see  fit,  mark  the  conduct  of  the  defendant  by 
giving  a  sum  over  and  beyond  the  actual  damages  which  the 
party  defrauded  has  sustained,  by  way  of  punishment  for 
the  conduct  of  the  defendant. 

Inasmuch  as  a  new  trial  must  be  granted  for  the  error 
committed  by  the  judge  upon  the  trial,  which  has  already  been 
considered,  we  do  not  deem  it  necessary  to  pass  upon  the  ques- 
tion presented  as  to  the  right  of  the  plaintiff  in  an  action  where 
a  willful  and  deliberate  fraud  has  been  committed,  to  recover 
exemplary  or  punitive  damages. 

The  other  questions  presented  upon  this  appeal  have  been 
examined  and  considered,  but  we  are  unable  to  discover  that 
any  error  was  committed  in  any  of  the  rulings  of  the  judge  in 
respect  to  the  same,  and  for  the  error  of  the  judge  in  his  charge, 
which  has  been  discussed,  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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j  162  298     Rebecca  J.  Van  Loan,  Respondent,  v.  The  Farmers'  Mutual 

3  162    802  YlRK  INSURANCE  ASSOCIATION  OF  THE   TOWN   OF   CaTSKELL, 

Appellant. 

A  mutual  fire  insurance  company  organized  under  the  act  authorizing  "  the 
formation  of  town  insurance  companies "  (Chap.  739,  Laws  of  1857,  as 
amended  by  chap.  285,  Laws  of  1858,  and  chap.  80,  Laws  of  1861)  may 
bind  itself  by  parol  to  issue  a  valid  policy. 

An  application  to  such  a  company  for  insurance  is,  in  effect,  an  application 
to  become  a  member  thereof  upon  the  terms  prescribed  by  its  charter 
and  its  constitution  and  by-laws. 

Plaintiff  applied  to  one  of  defendant's  directors  for  insurance,  who  made  a 
survey,  which  specified  the  value  of  each  building  and  of  the  contents ; 
he  also  received  the  sum  required  by  defendant's  by-laws  and  agreed  to 
send  the  policy.  Before  this  promise  was  performed  a  fire  occurred,  and 
on  the  next  day  thereafter  plaintiff  executed  and  delivered  to  defendant 
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her  undertaking,  as  required  by  said  act  (§  5)  and  by  defendant's  by- 
laws. In  an  action  to  compel  defendant  to  issue  a  policy  and  to  pay  the 
amount  insured,  held  that  the  application  was  in  effect  an  application  to 
become  a  member  of  the  defendant  upon  the  terms  and  conditions  pre- 
scribed  by  its  charter,  constitution  and  by-laws ;  that  plaintiff  must  be 
deemed  to  have  agreed  to  accept  a  policy  in  the  usual  form  issued  by  de- 
fendant, and  to  give  the  undertaking  prescribed ;  that  a  valid  agreement 
for  insurance  could  be  made  before  the  undertaking  was  given,  which 
would  be  sustained  by  an  agreement,  express  or  implied,  to  give  such 
undertaking;'  that  the  agreement,  therefore,  was  binding  upon  both 
parties ;  and  that  an  order  nonsuiting  plaintiff  on  trial  was  error. 

(Argued  October  17, 1882  ;  decided  October  27,  1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  February  11, 
1881,  which  reversed  a  judgment  in  "favor  of  defendant, 
entered  upon  an  order  nonsuiting  plaintiff  on  trial. 

This  action  was  brought  against  defendant,  a  mutual  insur- 
ance company,  organized  under  the  act  authorizing  the  forma- 
tion of  town  insurance  companies  (Chap.  739,  Laws  of  1857, 
as  amended),  to  compel  it  to  issue  a  policy  in  pursuance  of  an 
alleged  agreement  to  that  effect,  and  to  pay  the  amount  of  a 
loss  thereon. 

It  appeared  that  in  compliance  with  a  request  made  by 
plaintiff  to  one  Brooks,  a  director  of  the  defendant,  and,  as 
such,  its  agent  in  effecting  insurance,  Brooks  went  to  plaintiff's 
premises  and  made  a  survey  of  the  buildings  and  their  con- 
tents upon  which  insurance  was  desired,  and  agreed  upon  the 
amount  to  be  insured  on  each.  Plaintiff's  husband  paid  Brooks 
$1  for  making  the  survey,  which  is  all  the  cash  payment  re- 
quired by  defendant's  by-laws.  The  next  day  plaintiff  sent  word 
to  Brooks  that  the  policy  must  be  made  out  in  her  name,  as  the 
property  was  hers.  The  survey  made  by  Brooks  was  taken  to 
the  secretary  of  the  company,  and  he  was  informed  that  the 
policy  was  to  be  made  out  in  the  name  of  Mrs.  Yan  Loan,  and 
Brooks  at  the  same  time  paid  the  secretary  $1  for  making  out 
the  policy.  The  survey  was  satisfactory  to  the  secretary,  and 
he  made  the  entry  thereof  upon  the  company's  books.  The 
policy  was  not  issued  because  plaintiffs  first  name  was  not 
Siokels  —  Vol.  XLV.        36 
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known.  After  the  survey,  and  before  the  fire  occurred,  the 
plaintiff  twice  asked  Brooks  why  her  policy  did  not  come,  and  he 
replied  it  was  all  right,  and  it  would  probably  come  in  due  time. 
On  the  30th  of  March,  1876,  the  fire  occurred,  which  destroyed 
property  included  in  the  survey,  and  upon  which  plaintiff 
claims  she  had  a  contract  of  insurance  in  the  amount  of  $900. 
The  next  morning  after  the  fire  Brooks  had  plaintiff  execute 
the  undertaking  required  from  all  persons  insured  in  defend- 
ant's company,  and  was  paid  by  her  $1. 

Joseph  HaUock  for  appellant.  There  was  no  valid  contract 
for  insurance,  the  minds  of  the  parties  never  met.  (Wood  on 
Insurance,  16 ;  Tyler  v.  New  Amsterdam  Ins.  Co.,  4  Bob. 
Sup.  Ct.  151 ;  First  Baptist  Church  v.  Brooklyn  Ins.  Co.,  28 
N.  T.  153;  McCullough  v.  Eagle  Ins.  Co.,  1  Pick.  [Mass.] 
278.)  The  plaintiff  was  chargeable  with  notice  of  the  charac- 
ter and  powers  of  the  company,  and  was  bound  to  know  the 
power  and  the  extent  of  the  authority  of  the  agent.  (De  Grove 
v.  Met.  In*.  Co.,  61  N".  Y.  594 ;  Alexander  v.  Ccwldwell,  83 
id.  485 ;  Bush  v.  Westchester  Fire  Ins.  Co.,  63  id.  531.)  That 
plaintiff  executed  a  bond  after  the  fire  is  a  matter  of  no 
importance.  (Beniley  v.  The  Columbia  Ins.  Co.,  17  N.  T. 
421 ;  Wood  on  Insurance,  15 ;  Sanford  v.  Trust  Fire  Ins.  Co., 
11  Paige,  547,)  Proof  that  the  secretary  entered  the  survey, 
valuation,  etc.,  on  the  book  of  the  company,  but  left  a  blank 
for  the  name  and  the  bond,  is  not  sufficient  to  show  an  ap- 
proval of  the  application  by  the  secretary.  (Sanford  v.  Trust 
Fire  Ins.  Co.,  11  Paige,  547 ;  Soper  v.  The  Buffalo  & 
Rochester  B.  M.  Co.,  19  Barb.  310.) 

John  Sanderson  for  respondent.  An  oral  agreement  to 
insure  property,  by  a  written  policy  thereafter  to  be  issued,  is 
valid  and  binding.  (KeUy  v.  Commonwealth  Ins.  Co.,  10  Bosw. 
82;  Audubon  v.  Excelsior  Ins.  Co.,  27  K  Y.  216,  223,  224; 
Mis  v.  Albany  City  Ins.  Co.,  50  id.  402,  406 ;  Post  v.  JEtna 
Ins.  Co..  43  Barb.  351 ;  Yam,  Schaick  v.  Niagara  Fvre  Ins. 
Co.,  68  N.  Y.  434,  439 ;  Church  v.  Lafayette  Fire  Ins.  Co., 
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66  id.  222;  AngeU  v.  Hartford  Fire  Ins.  Co.,  59  id.  171; 
Trustees  of  First  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co., 
19  id.  305.)    There  is  no  difference  between  mutual  and  joint- 
stock  insurance  companies  in  their  power  to  make  oral  contracts 
and  waivers  of  conditions.    (Trustees  of  First  Baptist  Church 
v.  Brooklyn  Fire  Ins.  Co.,  19  N.  Y.   305 ;  First  Baptist 
Church  v.  Brooklyn  Fvre  Ins.  Co.,  supra;  Town  of  Middle- 
town  v.  R.  &.  0.  R.  R.  Co.,  43  How.  Pr.  489 ;  Relief  Fire 
Ins.  Co.  v.  Shaw,  U.  S.  Snp.  Ot.  [15  Alb.  L.  J.  474] ;  16  Gray, 
454 ;  First  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.,  19 
N.  T.  309-311 ;  Franklin  Ins.  Co.  v.  C6U,  20  Wall.  [IT.  8.] 
560 ;  Eames  v.  Home  Ins.  Co.,  16  Alb.  L.  J.  31 ;  S.   C,  4 
Otto,  621 ;  Wood  on  Fire  Ins.   626 ;  Mygatt  v.   New   York 
Protection  Ins.  Co.,  21  N.  T.  52,  65;  Buxton  v.  Lister,  3 
Atk.  387 ;  Willard's  Eq.  Juris.  [1st  ed.]  273,  278 ;  Chapman 
v.  City  of  Brooklyn,  40  N.   Y.    372 ;  Chase  v.  Hamilton 
Mut.  Ins.  Co.,  22  Barb.  527;  Carpenter  v.  Mut.  Safety  Ins. 
Co.,  4  Sandf .  Oh.  408 ;  Pirn  v.  Merchants  Mut.  Ins.  Co.,  19 
La.  Ann.  214 ;  Phillips  on  Ins.,  vol.  1,  §  4,  m.  p.  22,  23 ;  Mc- 
Ewen  v.  Montgomery  Co.  Mut.  Ins.  Co.,  5  Hill,  101 ;  Brag- 
don  v.  Appleton  Mut.  Ins.  Co.,  42  Me.  259 ;   Blanehard  v. 
Waite,  28  id.  51 ;  New  Fngland  Mut.  Fire  Ins.  Co.  v.  Butler 
et  al.,  34  id.  451 ;  Behler  v.  Germcm  Mut.  Fire  Ins.  Co.,  68 
Ind.   347 ;    Kentucky  Mut.   Ins.  Co.  v.    Jenks,  5   id.  96 ; 
Sheldon  v.   Conn.  Mut.  Life  Ins.  Co.,  25  Conn.  207,  222 ; 
Commercial  Mut.  Ins.    Co.   v.    Union  Mut.  Ins.    Co.,  19 
How.  [U.  S.]  318  ;.  Wood  v.  Poughheepsie  Mut.  Ins.  Co.,  32  N 
Y.  519,  520 ;   Western  v.  Genesee  Mut.  Ins.  Co.,  2  Kern.  258 
262 ;  Goodwin  v.  Mass.  Mut.  Life  Ins.  Co.,  73  N.  Y.  480 
495 ;  Goit  v.  National  Protection  Ins.   Co.,  25  Barb.  189 
Phyfe  v.  Mmer,  45  N.  Y.  102 ;  Masters  v.  Madison   Co 
Mut.  Ins.  Co.,  11  Barb.  624 ;  Goodwvn  v.  Mass.  Life  Ins.  Co. 
73  N.  Y.  480.)  "  Plaintiff's  application  for  insurance  was  suf 
ficiently  approved  by  the  secretary,  or  accepted  by  the  com 
pany.     (HaNock  v.  Conn.  Ins.  Co.,  26  N.  J.  268 ;  50  N.  Y 
408 ;  Excelsior  Fire  Ins.  Go.  v.  Royal  Ins.  Co.,  65  id.  343 
McCdbe  v.  Dutchess  Mut.  Ins.  Co.,  14  Hun,  599 ;  Ins.  Co.  v. 
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Morton,  6  Otto,  234;  Perkins  v.  Washington  Ins.  Co.,  4 
Cow.  645 ;  Rowley  v.  Empire  Ins.  Co.,  36  K  Y.  550 ;  Olcott 
v.  Tioga  R.  R.  Co.,  27  id.  546,  559,  560;  Ligktbody 
v.  North  American  Ins.  Co.,  23  Wend.  18 ;  Johnson  v. 
Jones,  4  Barb.  369 ;  Wood  on  Ins.  40 ;  Goodwin  v.  Mass. 
Mut.  Life  Ins.  Co.,  73  K  T.  480,  490,  491 ;  Leslie  v. 
Knickerbocker  Life  Ins.  Co.,  63  id.  .27 ;    Fish  v.  Cottenett, 

44  id.  538,  540,  542.)  Even  though  the  wrong  name  had  got 
into  the  survey  or  policy,  yet  as  the  identical  person  intended 
to  be  insured  was  known  to  the  insurer,  though  not  her  full 
name,  the  contract  is  valid  and  binding.  {Hughes  v.  Mercan- 
tile Mut.  Ins  Co.,  55  N.  Y.  265 ;  Clinton  v.  Hope  Ins.   Co., 

45  id.  454,  460 ;  BidweU  v.  Northwestern  Ins.  Co.,  24  id.  302 ; 
Mead  v.  Mercantile  Mut.  Ins.  Co.,  67  Barb.  519,  525  ;  Bur- 
rows v.  Turner,  24  Wend.  276 ;  50  N.  Y.  408 ;  Pitney  v. 
Glens  Falls  Ins.  Co.,  65  id.  6 ;  Solmes  v.  Rutgers  Fire  Ins. 
Co.,  3  Keyes,  416.)  Plaintiff  having  told  defendant's  agent  to 
come  around  and  insure  the  buildings,  this  was  full  authority 
to  insure  at  the  customary  rates.  (Train  v.  Holland  Purchase 
Co.,  62  N.  Y.  598  ;  Walker  v.  Metropolitan  Ins.  Co.,  56  Me. 
371 ;  Cooke  v.  jEtma  Ins.  Co.,  7  Daly,  555 ;  Audubon  v.  Fx- 
celsi&r  Ins.  Co.,  27  N.  Y.  216 ;  Wood  on  Ins.  64,  65.)  If  a 
contract  of  insurance  is  good  though  the  premium  be  not  paid, 
nor  the  policy  written,  it  is  equally  binding  upon  all  parties. 
(Commercial  Mut.  Ins.  Co.  v.  Union,  etc.,  Ins.  Co.,  19 
How.  [U.  S.]  318 ;  Wood  on  Ins.  848 ;  Mc  Master  v.  Presi- 
dent, etc.,  Ins.  Co.  of  N.  A.,  55  N.  Y.  222,  232.)  Defendant 
is  estopped  from  claiming  the  want  of  an  undertaking  as  a 
defense  to  this  action.  (Hoy  v.  Star  Fire  Ins.  Co.,  77  N. 
Y.  235,  242  ;  Leslie  v.  Knickerbocker  Life  Ins.  Co.,  63  id.  27, 
33 ;  Whitaker  v.  Farmers'  Union  Ins.  Co.,  29  Barb.  312 ; 
Keirn  v.  Home  Mut  Fire  and  Mar.  Ins.  Co.,  42  Mo.  38 ; 
Balwin  v.  Chateau  Ins.  Co.,  56  id.  151 ;  Walker  v.  Metro- 
politan Ins.  Co.,  56  Me.  371 ;  Wood  on  Lis.  65,  §  27 ;  Good- 
win v.  Mass.  Mut.  Life  Ins.  Co.,  73  N.  Y.  480 ;  Shaft  v. 
Phosnioo  Mut.  Life  Ins.  Co.,  8  Hun,  632 ;  Jackson  v.  McCatt, 
8  Cow.  75  ;  Lightbody  v.  North  American  Ins.  Co.,  23  Wend. 
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18 ;  Whitafer  v.  Farmers7  Union  Ins.  Co.,  29  Barb.  312 ; 
HotchMss  v.  Germania  Fire  Ins.  Co.,  5  Hun,  90,  96,  97 ; 
Train  v.  Holland  Purchase  Ins.  Co.,  62  N.  T.  598 ;  Wood 
on  Ins.  45,  46,  47,  48 ;  Collins  v.  Phcmix  Ins.  Co.,  14  Hun, 
534.)  When  not  otherwise  expressed  or  understood,  all  con- 
tracts take  effect  from  the  time  they  are  entered  into.  {Collins 
v.  Phcmix  Ins.  Co.,  14  Hun,  534 ;  Wood  on  Ins.  46,  and  cases 
cited ;  McFwen  v.  Montgy.  Mut.  Ins.  Co.,  5  Hill,  101,  106  ; 
Fames  v.  Home  Ins.  Co.,  16  Alb.  L.  J.  31 ;  S.  C,  4  Otto,  621.) 
Where  there  is  a  customary  rate  or  a  customary  term,  the  con- 
tract will  be  presumed  to  be  made  with  reference  to  this  cus- 
tom. (Wood  on  Ins.  64;  Eureka  Ins.  Co.  v.  Hobmson,  56 
Penn.  St.  256.) 

Eabl,  J.  This  is  not  an  action  based  upon  a  policy  of  in- 
surance issued  by  the  defendant  to  the  plaintiff,  but  it  is  an 
action  upon  a  parol  contract  to  issue  a  valid  policy  of  insurance, 
and  the  relief  sought  is  a  judgment  requiring  the  defendant  to 
issue  to  the  plaintiff  such  a  policy  and  then  to  pay  the  amount 
insured  thereby.  That  an  insurance  company  like  the  defend- 
ant can  by  parol  bind  itself  to  issue  a  valid  policy  is  abundantly 
established  by  the  authorities.  {Commercial  Mutual  Marine 
Ins.  Co.  v.  Union  Mut.  Ins.  Co.,  19  How.  [U.  S.]  318 ; 
T/ie  Trustees  of  the  First  Baptist  Church  v.  The  Brook- 
lyn Fire  Ins.  Co.,  19  N.  T.  305.)  Here  it  is  entirely  clear 
that  a  valid  agreement  for  insurance  was  made  between 
the  plaintiff  and  defendant.  She  applied  to  one  of  de- 
fendant's directors  for  insurance.  It  must  be  assumed  that 
she  knew  the  character  of  the  defendant,  and  the  purpose 
for  which  it  was  organized,  and  her  application  for  insur- 
ance was  an  application  to  become  a  member  of  the  defend- 
ant, upon  the  terms  and  conditions  prescribed  in  its  charter 
and  its  constitution  and  by-laws.  {Be  Orove  v.  The  Metropoli- 
tan Ins.  Co.,  61  N.  Y.  594 ;  19  Am.  Rep.  305 ;  Train  v.  The 
Holland  Purchase  Ins.  Co.,  62  N.  Y.  598.)  She  must  have 
expected  #a  policy  in  the  usual  form  issued  by  the  defendant, 
and  must  be  deemed  to  have  agreed  to  accept  such  a  policy. 
She  must  also  be  deemed  to  have  agreed  in  advance  to  pay 
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the  consideration  in  the  mode  prescribed  by  the  defendant's 
charter,  constitution  and  by-laws.  The  agreement  for  this  in- 
surance was  binding,  therefore,  not  only  upon  the  defendant, 
but  also  upon  the  plaintiff.  Defendant  could  have  issued  and 
tendered  its  policy  to  the  plaintiff  and  demanded  of  her  the 
undertaking  which  she  was  required  to  give,  and  if  she  had  re- 
fused to  give  it,  could  have  compelled  her  to  give  it  by  a  proper 
action.  A  valid  agreement  for  insurance  could  be  made  before 
the  undertaking  was  given,  and  would  be  sustained  by  the 
express  or  implied  agreement  on  the  part  of  the  plaintiff  to 
give  the  undertaking.  It  is  not  necessary  for  the  plaintiff  to 
maintain  that  a  valid  policy  could  be  issued  to  her  before  she 
had  executed  and  delivered  to  the  defendant  the  undertaking 
required  of  her.  Here  the  undertaking  has  been  delivered  by 
the  plaintiff  and  is  in  the  possession  of  the  defendant,  and 
this  action  is  to  compel  it  to  deliver  the  policy. 

We  do  not  deem  it  important,  at  this  time,  to  say  more, 
except  simply  to  express  our  concurrence  in  the  very  satisfac- 
tory opinion  pronounced  at  the  General  Term. 

The  order  of  the  General  Term  should  be  affirmed  and  judg- 
ment absolute  given  for  the  plaintiff,  with  costs. 

All  concur,  except  Kapallo  and  Tbacy,  JJ7,  absent. 

Order  affirmed,  and  judgment  accordingly. 
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William  M.  Fliess,  Individually  and  as  Executor,  et  al.,  Ap- 
pellants, v.  John  C.  Buckley,  as  Administrator,  etc.,  et  al., 
Respondents. 

An  action  is  not  maintainable  by  a  junior  mortgagee  to  reach,  surplus 
moneys  arising  on  sale  upon  foreclosure  of  the  senior  mortgage;  notwith- 
standing the  foreclosure,  the  junior  mortgage  continues  a  lien,  and  as 
such  follows  the  surplus,  and  his  remedy  is  to  enforce  his  claim  thereto 
in  the  court  which  rendered  the  judgment  of  foreclosure. 

So,  also,  as  to  any  other  claim  to  a  lien  upon  the  fund,  the  question  as  to 
whether  it  is  a  lien,  and  if  so,  in  what  order  it  should  be  paid,  may  be 
determined  in  proceedings  for  the  distribution  of  the  surplus1,  and  an  in- 
dependent action  is  not  proper. 
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In  an  action  to  reach  surplus  moneys,  the  complaint  alleged  that  plaintiff  F. 
individually  held  a  second  mortgage  on  the  premises,  and  that  the  plaint- 
iffs as  executors  held  two  deficiency  judgments  arising  on 'foreclosure  of 
mortgages  on  other  premises  against  defendant  B.,  as  administrator  with 
the  will  annexed,  of  the  mortgagor.  The  judgment  asked  was  that  the 
amount  due  F.  on  his  judgment  be  first  paid,  and  then  the  two  deficiency 
judgments  in  preference  to  the  claims  of  other  creditors.  On  demurrer 
held,  that  there  was  a  misjoinder  of  parties  plaintiffs,  and  of  causes  of 
action;  also  that  the  facts  stated  did  not  constitute  a  cause  of  action. 

It  seem*  that  the  action  could  not  be  maintained  by  plaintiffs  in  their  rep- 
resentative capacity  as  one  to  reach  equitable  interests,  as  they  were  not 
execution  creditors. 

It  seems,  also,  they  gained  no  priority  over  other  creditors  of  the  mortgagor 
or  his  estate,  because  of  their  judgments  being  against  the  administra- 
tor; that  they  could  be  paid  only  in  due  course  of  administration. 

There  is  no  absolute  legal  obligation  on  the  part  of  executors  and  adminis- 
trators to  advertise  for  claims  against  the  estate ;  the  notice  is  for  their 
protection  only. 

(Argued  October  18, 1882  ;  decided  October  27, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  May  10,  1881,  which  affirmed  a  judgment 
entered  upon  an  order  sustaining  a  demurrer  to  plaintiffs'  com- 
plaint.   (Reported  below,  24  Hun,  514.) 

The  action  was  brought  by  William  M.  Fliess,  individually, 
and  as  executor  with  Sarah  H.  Fliess,  of  the  estate  of 
Robert  Fliess,  deceased.  The  facts  stated  in  the  complaint, 
and  upon  which  the  questions  raised  by  the  demurrer  turn, 
are  as  follows:  John  Buckley  in  his  life-time,  owned  in 
fee  three  parcels  of  land  in  the  city  of  Brooklyn,  situated  re- 
spectively on  Clermont  avenue,  Stuy vesant  avenue  and  Quincy 
street,  and  Myrtle  avenue.  He  died  on  the  21st  of  May,  1875, 
leaving  only  the  above  property,  but  surviving  him,  a  wife, 
Ann  C.  Buckley,  and  three  sons,  Caleb,  Ephraim  and  John. 
By  his  will  he  appointed  his  wife  executrix,  and  gave  to  her  a 
life  estate  in  all  his  property,  with  remainder  to  his  sons.  He 
executed  to  different  persons,  bonds  and  mortgages  upon  the * 
lots  above  referred  to,  and  all  of  these,  after  his  death  and  before 
the  commencement  of  this  action,  were  prosecuted  to  judgment 
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and  with  one  exception  had  been  enforced  by  sale.  The  lot  on 
Myrtle  avenue,  under  foreclosure  of  a  first  mortgage  held  by 
the  Brooklyn  Savings  Bank,  through  proceedings  in  the  Kings 
County  Court,  produced  a  surplus  of  $6,868.29  for  the  distri- 
bution of  which  steps  had  already  been  taken  by  the  direction 
of  that  court,  according  to  the  practice  usual  in  such  cases. 

The  plaintiff  William  M.  Fliess  individually  held  a  second 
mortgage  on  the  Myrtle  avenue  lot,  and  upon  it  judgment  was 
recovered  on  the  6th  of  April,  1880.     Prior  to  the  foreclosure 
of  the  first  mortgage,  the  wife  and  executrix  of  John  Buckley 
died,  and  John  C.  Buckley  was  appointed  administrator  of  his 
father's  estate,  with  the  will  annexed.     Thereafter  the  plaintiffs 
herein,  as  executors  of  Kobert  A.  Fliess,  recovered  two  de- 
ficiency judgments  against  John  C.  Buckley,  as  such  adminis- 
trator, one  of  $919.22  upon  foreclosure  of  mortgages  on  the 
Clermont  avenue  lot,  and  another  of  $1,355.18  upon  foreclosure 
of  a  mortgage  upon  the  property  on  Stnyvesant  avenue  and 
Quincy  street.     The  defendants  Howard  &  Fuller,  as  judgment 
creditors  of  John  C.  Buckley,  have  sold  under  execution,  his  in- 
dividual interest  in  that  lot  and  the  Myrtle  avenue  lot,  and  they 
and  other  judgment  creditors  of  said  Buckley  have  appeared  in 
the  surplus  money  proceedings,  and  made  claim  to  the  same,  or 
a  part  thereof.     The  estates  of  John  Buckley  and  John  C. 
Buckley  are  insolvent.     The  other  sons  of  John  Buckley  are 
dead.     The  plaintiffs  dispute  the  claims  of  the  defendants  to 
payment  out  of  the  surplus  moneys,  and  deny  their  validity. 
William  M.  Fliess  individually  demands  judgment  that  the 
amount  due  upon  the  judgment  in  his  favor  upon  the  mortgage 
on  the  Myrtle  avenue  lot  be  first  paid  out  of  the  said  surplus. 
The  executors  of  Robert  Fliess  demand  judgment  that  the  two 
deficiency  judgments  in  their  favor  be  next  paid  in  preference 
to   any  claim  other  than  that  of  William  M.  Fliess,   either 
against  the  estate  of  John  Buckley,  or  the  estate  of  John  C. 
Buckley.     All  the  plaintiffs  also  ask  that  the  proceedings  in 
the  Bangs  County  Court,  above  referred  to,  be  stayed. 

The  defendants  Howard  &  Fuller,  and  the  defendant  Gold- 
smith demur  to  the  complaint  upon  the  grounds,  among  others, 
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that  parties  plaintiff  and  causes  of  action  have  been  improperly 
united,  and  that  facts  sufficient  to  constitute  a  cause  of  action 
are  not  stated. 

Samuel  Band  for  appellants.  By  demurring  to  the  com- 
plaint the  defendants  admit  all  its  material  allegations  and  if 
any  cause  of  action  is  shown  therein,  the  demurrer  should 
be  overruled.  (OuUer  v.  Wright,  22  N.  T.  472;  Levy  v. 
Curtis,  lAbb.  N.  0.  189.)  This  action  is  maintainable  for 
the  reason  that  the  County  Court  of  Kings  county,  in  the  pro- 
ceedings as  to  surplus  moneys,  had  only  jurisdiction  to  ascertain 
and  determine  in  regard  to  liens  of  record  against  the  mortgaged 
property  from  which  the  surplus  arose.  (Union  Dime 
Sewings  Inst.  v.  Ousley,  4  Hun,  657 ;  Busted  v.  Dakm,  17 
Abb.  137;  Kings  v.  SetJby,  10  How.  333 ;  Bergen  v.  Carman, 
79  N.  T.  146.)  Surplus  moneys  are  considered  in  equity  a 
trust  fund,  to  be  held  and  applied  for  the  benefit  of  the 
creditors  of  the  deceased,  and  to  be  applied  to  the  payment  of 
their  debts,  and  superior  to  the  claims  of  devisees  of  deceased, 
or  persons  whose  title  or  claim  is  derived  from  such  devisees. 
(Brevoort  v.  McJmsey,  1  Edw.  Ch.  554,  555 ;  Claris  Case, 
15  Abb.  227;  Fliess  v.  BucJdey,  22  Hun,  555;  Butts  v. 
Oennmg,  5  Paige's  Ch.  254,  259.)  The  only  remedy  the 
plaintiffs  had  was  this  action,  in  order  to  make  equitable  dis- 
tribution of  the  surplus.  (Dunning  v.  Ocean  Nat  Bk,  61 
K  Y.  497 ;  Laucks  v.  Van  Allen,  11  Abb.  Pr.  [N*.  S.]  527 ; 
22  Hun,  554,  555 ;  Smart  v.  Bennett,  4  Abb.  Ct.  of  App.  253.) 

F.  E.  Dana  for  respondents.  Parties  plaintiff  having  en- 
tirely different  and  distinct  causes  of  action  have  been  joined 
in  this  complaint.  (Fliess  v.  Buckley,  22  Hun,  551 ;  24  id. 
514;  Code,  §§  484,  488.)  The  only  action  plaintiffs  could 
bring  is  one  against  the  heirs  and  devisees  of  John  Buckley,  and 
such  action  must  be  brought  against  such  heirs  or  such  devisees 
jointly.  (3  E.  S.  [6th  ed.]  737,  §  42;  p.  738,  §  60; 
Schermerhorn  v.  Barhydt,  9  Paige,  28 ;  Stuart  v.  Kissam, 
11  Barb.  271,  283 ;  Mersereau  v.  Byerss,  8  N.  T.  261 ;  Butts 
Siokbls— Vol.  XLV.       37 
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v.  Gerntng,  5  Paige,  254 ;  Gere  v.  Clark,  6  Hill,  350.)  The 
facts  stated  are  not  sufficient  to  constitute  a  cause  of  action  in 
favor  of  the  plaintiffs  jointly,  or  of  either  of  them  separately. 
{Erie  R.  R.  v.  Ramsey,  45  N.  T.  637 ;  Sewage  v.  Allen,  54  id. 
458 ;  Shehan  v.  Hamilton,  2  Keyes,  304 ;  Doleson  v.  Pearce, 
12  N.  T.  156-165 ;  Cummings  v.  Morris,  25  id.  625  ;  Pitcher 
v.  Hennessey,  48  id.  415-422 ;  Wii\field  v.  Bacon,  24  Barb. 
154 ;  ScheU  v.  Erie  R.  R.,  51  id.  368 ;  Grant  v.  Quick,  5 
Sandf .  612 ;  Arndt  v.  WiUiams,  16  How.  244 ;  Bennett  v. 
Zeroy,  14  id.  178 ;  Minor  v.  TfisJJ,  10  Abb.  284 ;  McCarthy 
v.  Peck,  9  id.  164 ;  21T.  Z.  d&  jBT.  5".  R.  R.  v.  Schuyler,  8  id. 
239.)  The  County  Court  of  Kings  county  has  full  jurisdiction 
to  foreclose  mortgages  and  distribute  the  surplus.  (Code, 
§  340,  sub.  1,  §  348 ;  Livingston  v.  Meldrum,  19  K  Y.  440; 
Beekman  v.  Gibbs,  8  Paige,  511 ;  Mutual  Life  Ins.  Go. 
v.  Bowen,  47  Barb.  618 ;  Penwick  v.  Macomb,  1  Hopk.  277 ; 

Union  Ins.  Co.  v.  Van  Rensselaer,  4  Paige,  85;  Farmer  J 
Loan  and  Trust  Co.  v.  Seymour,  9  id.  538,  545 ;  Tower  v. 

White,  10  id.  395;  Rule  88  [now  Rule  64];  Schaefer 
v.  Reilly,  50  N.  Y.  61;  Bergen  v.  Carman,  79  id. 
148 ;  Tb^r  v.  Adams,  20  Hun,  131 ;  German  Sowings 
Bfk  v.  Sharer,  25  id.  409;  /Sto*^  v.  Jacobs,  6  Paige,  355; 
Shej>ard  v.  0'iT^  4  Barb.  125 ;  Snyder  v.  Stafford,  11 
Paige,  77.)  No  sufficient  reason  for  bringing  this  action,  or 
invoking  the  equitable  interposition  of  this  court  for  grant- 
ing the  injunction  is  shown  by  the  complaint.  {Sweet  v. 
Jacocks,  6  Paige,  355  ;  Bergen  v.  Carman,  79  N.  Y.  146, 
152 ;  Taintor  v.  Adams,  20  Hun,  131 ;  Clarke's  Case,  15 
Abb.  227 ;  FKess  v.  Buckley,  22  Hun,  551 ;  &  G,  24  id.  512.) 
The  complainant  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.    (Mount  v.  MicheU,  31  N.  Y.  356 ;  Covett  v. 

Weston,  20  Wend.  414,  420;  Wilson  v.  Wilson,  13  Barb. 
252 ;  3  R  S.  [6th  ed.]  733,  §  12 ;  2  id.  449,  §  12 ;  Kedfield's 
Surrogate,  302 ;  German  S.  B.  v.  Sharer,  25  Hun,  409  ; 
Pierce  v.  Alsop,  3  Barb.  Ch.  184;  Wither  v.  Collier,  id. 
437;  Cassidy  v.  Cos  sidy,  1  id.  467;  Butts  v.  Genwng,  5 
Paige,  254;  Selover  v.  Coe,  63  N.  Y.  438 ;  Morris  v.  Mowatt, 
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2  Paige,  586,  590 ;  Moore  v.  White,  6  Johns.  Oh.  360,  377.) 
The  surplus  on  a  foreclosure  continues  real  estate.  (Durming 
v.  Ocean  Nat.  Bk.,  61  N.  T.  497,  503 ;  Fliess  v.  Buckley,  22 
Hun,  551 ;  Seiover  v.  Coe,  63  N.  T.  433 ;  Butts  v.  Oenung, 
5  Paige,  554 ;  Pierce  v.  Alsqp,  5  Barb.  Oh.  184 ;  Mersereau 
v.  Ryerss,  3  N.  Y.  261, 263 ;  Zoucks  v.  Allen,  11  Abb.  [N.  Y.] 
427 ;  Oermom  S.  B.  v.  Sharer,  25  Hun,  409 ;  3  R.  S.  [6th 
ed.]  117,  §  60  ;  id.  108,  §  3;  p.  117,  §  60.)  This  action, 
which  is  on  the  original  debt,  could  not  be  brought  without 
leave  of  the  court.  {CcUint?  Petition,  17  Hun,  289;  6 
Abb.  N.  O.  227;  2  R.  S.  191,  §  153;  Equitable  L.  Ins. 
Co.  v.  Stevens,  63  N.  Y.  341 ;  Scofidd  v.  Doscher,  72  id. 
441.)  A  judgment  to  charge  an  heir  or  devisee  by  reason 
of  land  descended  or  devised  to  him  shall  take  precedence  of 
a  judgment  against  such  heir  or  devisee  for  his  personal  debt. 
(3  R.  S.  [6th  ed.]  73,  §  48 ;  Pierce  v.  Alsop,  3  Barb.  Oh.  184 ; 
Morris  v.  Mowatt,  2  Paige,  592.)  A  judgment  creditor  who 
has  purchased  under  his  judgment  is  entitled  to  the  surplus 
arising  from  a  sale  under  a  prior  mortgage.     (Shepard  v. 

0  Neil,  4  Barb.  125 ;  Snyder  v.  Stafford,  11  Paige,  71 ;  Bus- 
ted v.  Dahm,  17  Abb.  137 ;  BisseH  v.  Payne,  20  Johns.  3  ; 
Evertsen  v.  Sawyer,  2  Wend.  510 ;  Schermerhorn  v.  Merrill, 

1  Barb.  518.) 

Dawfoeth,  J.  We  concur  with  the  court  below  in  the  opin- 
ion that  the  demurrer  was  well  taken.  First,  As  to  William  M. 
Fliess :  Notwithstanding  the  foreclosure  of  the  first  mortgage  on 
the  Myrtle  avenue  lot,  his  mortgage  continued  a  lien,  and,  as 
such,  followed  the  surplus  into  the  hands  of  the  county  treas- 
urer. His  remedy,  therefore,  was  to  enforce  his  claim,  in  the 
court  by  whose  directions  the  foreclosure  had  taken  place.  He 
requires  no  other  action,  nor  has  he  any  interest  in  the  relief 
sought  by  the  other  plaintiffs.  He  fails,  therefore,  upon  both 
grounds.  Second,  As  to  the  claims  of  William  M.  Fliess  and 
Sarah  Fliess  as  executors  of  the  will  of  Robert  A.  Fliess.  1st. 
The  learned  counsel  for  the  appellants  disclaims  any  intention 
to  charge  the  devisees  of  John  Buckley  personally,  but  declares 
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"  the  action  is  in  rem  to  apply  the  fund  to  the  parties  whose  su- 
perior equity  entitles  them  to  it."  It  is  precisely  this  object 
which  the  proceedings  already  pending  in  the  court  will  attain, 
if  it  is  limited  to  those  claimants  who  have  in  any  form  a  lien 
upon  the  fund,  or  who,  by  virtue  of  any  lien  upon  the  land, 
are  entitled  to  follow  its  proceeds.  "We  see  no  difficulty  in 
having  it  determined  by  the  referee  therein,  whether  their 
judgments  are  liens  upon  the  fund,  and  if  they  are,  in  what 
relative  order  they  should  be  paid.  So,  also,  the  claims  of  the 
defendants :  They  too  are  open,  not  only  to  observation,  but 
to  attack,  and  any  questions  which  could  be  raised  in  an  independ- 
ent or  original  action  can  be  raised  before  the  referee,  and  be 
determined  with  like  effect.  (Beekmcm  v.  Gibbs,  8  Paige's  Ch. 
511 ;  Bergen  v.  Carmcm,  79  N.  T.  146 ;  Dtmrring  v.  Ocean 
Ncvt.  Bank,  61  id.  497.)  It  is  certainly  difficult  to  see  in 
what  manner,  if  at  all,  the  executors  of  Robert  Fliess  have  ac- 
quired such  lien,  and  it  is  argued  in  behalf  of  the  appellants 
that  for  that  very  reason  this  action  is  made  necessary.  But  what 
can  it  affect?  The  plaintiffs  are  not  execution  creditors;  as 
such,  therefore,  they  can  reach  no  equitable  interests.  They 
gain  no  priority  over  other  creditors  of  John  Buckley  or  his 
estate,  by  virtue  of  their  judgments,  and  can  be  paid  only  in 
due  course  of  administration.  (Adsit  v.  Butter,  87  N.  T.  585 ; 
Schmite  v.  Zanghaar,  88  id.  503.) 

The  allegation,  that  the  administrators  of  John  Buckley  have 
not  advertised  for  claims  against  his  estate,  is  immaterial.  The 
notice  is  for  the  protection  of  the  administrators,  and  there  is 
no  absolute  legal  obligation  to  give  it  at  all.  {Bullock  v.  Bo- 
gardus,  1  Denio,  276.)  ,  Other  points  have  been  argued  and 
examined.  They  are  found  to  be  without  substance.  We  dis- 
cover no  ground  upon  which,  in  any  aspect,  this  action  can  be 
maintained  by  either  plaintiff,  and  think  the  judgment  appealed 
from  should  be  affirmed 

All  concur,  except  Kapallo,  J.,  absent 

Judgment  affirmed. 
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Sarah  A.  Boreel,  Respondent,  v.  J.  Warren  Lawton,  Ap- 
pellant. 

In  an  action  upon  a  lease  under  seal  of  rooms  for  an  office,  to  recover  rent 
accruing  for  the  last  half  year  of  the  term,  the  complaint  alleged  an 
occupation  by  the  defendant  during'the  whole  term.  The  answer  did  not 
deny  this,  but  set  up  as  a  counter-claim  that  the  lessor  permitted  the 
rooms  above  those  leased  to  defendant  to  be  used  and  occupied  by  per- 
sons who  carried  on  a  noisy  mechanical  business,  using  printing-presses, 
and  also  weights  which  were  thrown  down  upon  the  floor,  causing  great 
noise,  and  thereby  interfering  with  defendant's  use  and  occupation  of 
his  rooms,  and  preventing  him  from  carrying  on  his  professional  business 
therein;  that  defendant  by  reason  thereof  was  compelled  on  clivers  occa- 
sions to  leave  his  rooms,  and  that  thereby  the  ceilings  were  broken  and 
water  leaked  through,  damaging  his  books  and  furniture.  Held,  that  a 
demurrer  to  the  answer  was  properly  sustained;  that  conceding  the  facts 
stated  constituted  a  cause  of  action  against  plaintiff,  they  did  not  con- 
stitute a  counter-claim  under  the  Code  of  Civil  Procedure  (§  501). 

It  seems  that  a  covenant  of  quiet  enjoyment  is  implied  in  a  lease  under 
seal  for  a  term  not  exceeding  three  years. 

An  eviction,  however,  either  actual  or  constructive,  is  necessary  to  consti- 
tute a  breach  of  this  covenant. 

There  cannot  be  a  constructive  eviction,  without  abandonment  of  posses- 
sion. 

(Submitted  October  19, 1883 ;  decided  October  27, 1882.)  • 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Oourt  of  the  city  of  New  York,  entered  upon  an  order 
made  April  6, 1881,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  an  order  sustaining  a  demurrer  to  de- 
fendant's answer. 

This  action  was  brought  upon  a  lease  under  seal,  for  a  term 
of  three  years,  of  certain  office-rooms  in  a  building  in  New 
York  city.  The  complaint  alleged  the  occupancy  by  defend- 
ant for  the  whole  of  the  term,  and  a  default  in  the  payment 
of  the  rent  for  the  last  half  year.  The  substance  of  the  answer 
is  set  forth  in  the  opinion. 
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Edward  H.  Hcwoke  for  appellant.    The  defendant  is  entitled 
to  any  defense  the  facts  averred  will  justify.    Whether  he  calls 
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it  "  defense,  "  "  recoupment,"  or  rt  counter-claim,"  is  not  ma- 
terial (Changer  v.  Dwyer,  50  N.  Y.  22.)  A  constructive 
eviction  of  a  tenant  can  take  place.  (Dyatt  v.  Pendleton,  8 
Cow.  728.)  A  covenant  for  quiet  enjoyment  by  the  lessor  is 
implied  in  a  lease  under  seal  for  a  term  not  exceeding  three 
years.  (Mayor,  etc.,  y.  Mabie,  3  Kern.  151.)  There  must  be 
an  entry  and  expulsion  of  the  tenant  by  the  landlord,  or  some 
deliberate  disturbance  of  the  possession,  depriving  the  tenant  of 
the  beneficial  enjoyment  of  the  demised  premises,  to  operate  a 
suspension  of  the  rent.  (Ogilme  v.  Skill,  5  Hill,  54.)  Defend- 
ant may  plead  and  show  a  partial  eviction  by  way  of  counter- 
claim and  equitable  defense,  and  is  not  driven  to  cross-action. 
(Blair  v.  Claaton,  18  N.  Y.  529.)  In  an  action  by  the  lessor 
for  the  rent  reserved,  the  lessee  may  recoup  damages  sustained 
by  a  breach  of  an  implied  covenant  for  quiet  enjoyment. 
(Hoe  v.  Sanborn,  21  N.  Y.  552 ;  Tone  v.  Brace,  11  Paige, 
568.) 

Charles  K  Crowell  for  respondent.  The  appellant  having 
remained  in  possession  of  the  entire  premises  during  the 
term  of  his  lease,  his  obligation  to  pay  rent  continued,  and  a 
defense  of  eviction  is  not  available  in  extinguishment  or  sus- 
pension of  the  rent.  (Gallup  v.  The  Albany  R.  Co.,  7  Lans. 
487 ;  Edgerton  v.  Page,  20  N.  Y.  281 ;  Mortimer  v.  Brun- 
Tier,  6  Bosw.  658 ;  Dyett  v.  Pendleton,  8  Cow.  729 ;  Cram  v. 
Dresser,  2  Sandf.  120 ;  5  Abb.  Pr.  1 ;  2  Hilt.  217.)  The  do- 
fendant's  counter-claim  cannot  be  set  up  in  answer  or  as  a  de- 
fense to  plaintiffs  complaint,  as  his  demand  set  out  in  the 
answer  does  not  arise  out  of  the  contract  set  forth  in  the  com- 
plaint. (Code  of  Civil  Procedure,  §  500  ;  Edgerton  v.  Page, 
20  K  Y.  285 ;  Drake  v.  Cockroft,  10  How.  377 ;  Schermer- 
horn  v.  Anderson,  2  Barb.  584 ;  Walker  v.  Shoemaker,  4  Hun, 
579 ;  Chambers  v.  Cagsney,  10  Abb.  [N.  S.]  31.)  The  wrong- 
'  fid  acts  of  a  lessor  do  not  in  law  amount  to  an  eviction,  where 
there  is  neither  an  actual  nor  constructive  expulsion  of  the 
lessee  from  any  portion  of  the  premises  demised.  (Harrisorts 
Case,  Clayt.  34 ;  Roper  v.  Lloyd,  1  Th.  Jones,  148 ;  BushneU 
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v.  Sichmore,  1  Ld.  Raym,  369;  Bennett  v.  .£*#&,  4  Rawle,  339 ; 
Campbell  v.  Shields,  11  How.  165 ;  Cartimer  v.  Bmmner,  6 
Bosw.  653.)  If  the  answer  is  true,  and  noise  was  made  as 
alleged,  it  amounts  to  a  mere  trespass,  but  does  not  interfere 
with  the  substantial  enjoyment  of  the  premises,  and  is  there- 
fore not  equivalent  to  an  eviction.  (Lcnmsberry  v.  Snyder,  31 
N.  Y.  514 ;  Taylor  on  Landlord  and  Tenant,  484.)  An  evic- 
tion cannot  take  place  without  an  actual  expulsion  or  an  abandon- 
ment of  the  premises.  {Edmonds  v.  Candy,  14  Hun,  596 ; 
Gilhooley  v.  Washington,  4t  N.  Y.  217 ;  De  Witt  v.  Pierson, 
112  Mass.  8 ;  S.  C,  17  Am.  Rep.  58.)  To  sustain  an  answer  it 
must  not  only  contain  sufficient  facts  to  maintain  a  cause  of 
action  against  plaintiff,  but  it  must  also  operate  in  some  way  to 
defeat  in  whole  or  part  the  plaintiffs  right  of  recovery.  (Cat- 
toon  v.  Baker,  24  How.  329.)  To  operate  as  an  extinguishment 
or  suspension  of  rent  on  the  ground  of  an  eviction,  there  must 
be  an  entry  and  expulsion  of  the  tenant  by  the  landlord,  or  some 
deliberate  interference  on  his  part  with  the  possession,  depriv- 
ing the  tenant  of  the  beneficial  enjoyment  of  the  demised 
premises.  (Ogehie  v.  Bill,  5  Hill,  52.)  The  cause  of  action 
set  forth  in  the  counter-claim  does  not  grow  out  of  any  con- 
tract ;  and  although  pleaded  in  form  ex  contractu,  is  a  pure  tort, 
and  calmot  be  a  counter-claim  in  an  action  for  rent.  The  de- 
fendant's remedy  is  an  action  for  damages.  (  Cashing  v.  Adams, 
18  Pick.  110-114;  Drake  v.  Cochroft,  4  E.  D.  Smith,  34;  21 
How.  289 ;  8  N.  H.  220 ;  2  Sandf .  120.)  It  is  proper  for  the 
plaintiff  to  demur  to  the  defendant's  answer.  (Smith  v.  Coun- 
trymcui,  30  K  Y.  655.) 

Andrews,  Ch.  J.  The  substance  of  the  defense  set  up 
in  the  answer,  is  that  the  lessor  permitted  the  rooms  above 
those  leased  to  the  defendant  to  be  used  and  occupied  by 
persons  who  carried  on  a  noisy  business,  using  therein  print- 
ing presses,  and  also  weights  and  substances  which  were 
thrown  down  upon  the  floor  immediately  over  the  defendant's 
rooms,  causing  great  noise  and  disturbance,  thereby  interfer- 
ing with  the  defendant's  use,  occupation  and  possession  of 
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his  rooms,  and  preventing  him  from  carrying  on  his  pro- 
fessional business  therein,  and  preventing  clients  from  consult- 
ing him,  etc.  It  is  further  alleged  that  on  divers  occasions 
during  the  period  during  which  the  rent  sought  to  be  recovered, 
accrued,  the  defendant  was  compelled  to  leave  his  rooms,  etc., 
by  reason  of  the  said  noise  and  disturbance ;  that  the  throwing 
down  of  weights  in  the  room  above,  cracked  and  broke  the 
ceiling  of  defendant's  room,  causing  dust  and  lime  to  &U  upon 
his  books,  furniture,  etc.,  and  that  water  leaked  through  the 
broken  ceiling  and  ran  into  defendant's  rooms,  injuring  his  car- 
pet; that  the  noise,  disturbance,  etc.,  was  permitted  by  the 
plaintiff,  and  was  made  with  her  knowledge,  consent  and 
license,  and  that  although  requested,  she  did  not  prevent  it,  or 
cause  it  to  be  stopped,  and  that  the  defendant  sustained  damage 
from  the  matters  stated,  in  the  sum  of  $2,000. 

We  think  the  demurrer  to  the  answer  was  properly  sustained. 
The  action  is  upon  a  lease,  under  seal,  for  the  term  of  three  years, 
from  May  1, 1875,  to  recover  rent  accruing  for  the  last  half  year 
of  the  term.  The  complaint  alleges  an  occupation  by  the  defend- 
ant during  the  whole  term,  and  this  allegation  is  not  denied. 
The  averment  in  the  answer  that  on  divers  occasions  the  defend- 
ant was  obliged  to  leave  his  rooms  by  reason  of  the  noise  and 
disturbance,  is  not  inconsistent  with  the  continued  legal  occupa- 
tion and  possession  of  the  demised  premises  by  the  lessee.  The 
defendant  insists  that  the  facts  stated  in  the  answer,  constitute  a 
cause  of  action  against  the  plaintiff.  But  conceding  this,  the 
question  remains,  whether  it  is  available  as  a  counter-claim  in 
an  action  on  the  lease,  for  rent  due,  under  the  definition  of  a 
counter-claim  in  section  501  of  the  Code.  It  is  contended  that  the 
facts  stated,  constitute  a  breach  of  the  covenant  of  quiet  enjoy- 
ment on  the  part  of  the  lessor,  implied  in  the  lease.  That  such 
a  covenant  is  implied  in  a  lease,  under  seal,  for  a  term  not  ex- 
ceeding three  years,  as  well  since  as  before  the  Revised 
Statutes,  was  decided  in  The  Mayor,  etc.,  v.  Maiie  (13  N.  Y. 
151).  The  general  rule  is  that  eviction  is  necessary  to  consti- 
tute a  breach  of  this  covenant.  (1  Bawle  on  Gov.  144.)  "  The 
covenant  for  quiet  enjoyment,"  said  Spenoes,  J.,  in  Whitbeck 
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v.  Cook  (15  Johns.  483),  "  extends  to  the  possession  and  not  to 
the  title,  and  is  broken  only  by  an  entry  and  expulsion  from, 
or  some  actual  disturbance  of,  the  possession."  It  is  true  that 
there  are  circumstances  which  may  justify  the  tenant  in  aban- 
doning the  premises,  and  which  in  connection  with  the 
abandonment,  will  support  a  plea  of  eviction  by  the  landlord, 
although  there  was  no  actual  entry,  or  physical  disturbance  of 
the  tenant's  possession.  This  was  the  case  in  Dyett  v.  Pendle- 
ton (8  Oow.  728).  But  we  know  of  no  case  sustaining  the  doc- 
trine that  there  can  be  a  constructive  eviction,  without  a  sur- 
render of  the  possession.  It  would  be  manifestly  unjust  to 
permit  the  tenant  to  remain  in  possession,  and  when  sued  for 
the  rent,  to  sustain  the  plea  of  eviction  by  proof  that  there 
were  circumstances  which  would  have  justified  him  in  leaving 
the  premises.  The  case  of  Edgerton  v.  Page  (20  N".  Y.  281), 
is  a  distinct  authority  for  the  proposition  that  there  can  be  no 
constructive  eviction,  without  abandonment  of  possession,  and 
that  the  circumstances  stated  in  the  answer  in  this  case,  do  not 
constitute  a  breach  of  the  covenant  for  quiet  enjoyment.  The 
answer  does  not  aver  an  eviction,  but  on  the  contrary  admits 
the  continuance  of  the  tenancy  during  the  time  for  which  the 
rent  is  demanded.  There  was  no  actual  entry  by  the  plaintiff. 
Whether  the  defendant,  upon  the  facts  stated,  could  have 
abandoned  the  premises  and  pleaded  an  eviction,  to  an  action 
for  rent  subsequently  accruing,  or  whether  he  now  may  main- 
tain an  action  for  the  wrong  of  the  plaintiff,  need  not  be  con- 
sidered. It  is  sufficient  to  say  that  assuming  he  has  a  right  of 
action,  it  does  not  arise  out  of  the  contract  or  transaction  set 
forth  in  the  complaint,  as  the  foundation  of  the  plaintiff's 
claim,  nor  is  it  connected  with  the  subject  of  the  action,  nor  is 
it  a  cause  of  action  on  contract.  It  could  not,  therefore,  be  the 
subject  of  a  counter-claim.  {Edgerton  v.  Page,  eupra.  See 
also  Loxmeberry  v.  Snyder,  31  N.  T.  514 ;  Rome  Ins.  Co.  v. 
Sherman,  46  id.  370 ;  Levy  v.  Bend,  1  E.  D.  Smith,  169.) 

The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo  and  Tract,  JJ.,  absent. 

Judgment  affirmed. 
Siokms— Vol.  XLV.       38 
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Seth  Pope,  Respondent,  v.  Elijah  M.  Allen,  Appellant. 

Under  the  provision  of  the  Code  of  Civil  Procedure  (§  829),  prohibiting  a 
party  to  an  action  from  testifying  in  his  own  behalf,  against  "  a  person 
deriving  his  title  or  interest  from,  through,  or  under  a  deceased  person/' 
concerning  a  personal  transaction  or  communication  between  the  wit- 
ness and  the  deceased  person,  a  party  cannot  testify  to  a  conversation  be- 
tween  himself  and  a  deceased  grantor,  under  whose  conveyance  the  op- 
posit©  party  claims,  although  the  latter  was  not  the  immediate  grantee 
of  the  deceased,  but  derived  title  through  one  or  more  mesne  convey- 
ances. 

The  possession  which  will  be  sufficient  to  put  one  proposing  to  purchase 
real  estate  from  the  person  having  the  record  title  on  inquiry,  and 
which  will  be  equivalent  to  actual,  notice  of  rights  or  equities  in  another 
must  be  actual,  open  and  visible,  not  equivocal  or  consistent  with  the 
title  of  the  apparent  owner  by  the  record. 

In  an  action  of  ejectment,  plaintiff  claimed  under  a  deed  from  P.,  who  was 
the  grantee  of  R.  Defendant  claimed  that  the  lands  were  purchased  by 
him  of  B.,  and  that  P.,  who  acted  as  his  agent,  fraudulently  caused  the 
title  to  be  transferred  to  himself.  It  appeared  that  both  defendant  and 
P.  lived  upon  the  land  at  the  time  of  the  conveyance  to  plaintiff,  and  ap- 
parently occupied  it  jointly.  Plaintiff  had  no  actual  notice  of  defendant's 
rights.  Held,  that  as  P.  had  the  record  title,  the  proper  inference  was 
that  defendant's  possession  was  under  him,  and  in  subordination  to  his 
title;  and  that,  therefore,  plaintiff  was  not  chargeable  with  constructive 
notice  of  defendant's  equities. 

(Submitted  October  19, 1882;  decided  October  27, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  May  14,  1881,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

This  was  an  action  to  recover  possession  of  twenty-five  acres 
of  land  situate  in  Cortland  county. 

Plaintiff  claimed  title  under  a  deed  from  Nathaniel  B.  Pope, 
who  derived  title  under  a  deed  on  record  at  the  time  plaintiff 
purchased  from  Jonathan  Rogers. 

The  defendant  claimed,  among  other  things,  that  said  Pope 
acted  as  his  agent,  merely  in  making  the  purchase  from  Rogers; 
that  he,  defendant,  paid  the  purchase-money,  but  that  Pope, 
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without  his  knowledge  or  consent,  and  in  fraud  of  his  righto, 
took  the  title  in  his  own  name.  That  defendant  erected  a 
dwelling-house  on  the  premises  at  his  own  expense,  and  occu- 
pied the  same,  and  was  in  possession  at  the  time  of  plaintiffs 
purchase ;  also  that  the  conveyance  to  the  latter  from  Pope  was 
executed  with  intent  to  defraud  defendant.  It  appeared  that 
prior  to  the  purchase  from  Rogers,  said  Pope  lived  with  de- 
fendant as  a  member  of  his  family  ;  that  after  the  purchase, 
they  moved  upon  the  premises,  and  Pope  lived  until  his  death 
with  defendant,  as  before.  The  further  material  facts  appear 
in  the  opinion. 

M.  M.  Waters  for  appellant.  K  it  does  not  appear  that 
the  absolute  character  of  the  deed  upon  its  face  was  known  to 
or  designed  by  the  person  paying  the  consideration,  it  will 
be  presumed  that  it  was  so  taken  by  fraud  or  mistake  and 
without  any  design  to  violate  the  provisions  of  the  statute. 
(Siemon  v.  Schurck,  29  N.  T.  612 ;  Day  v.  Roth,  18  id.  448 ; 
LowMbwryv.  Ptirdy ,  id.  515.)  The  facts  that  Allen  paid  the 
purchase-money  and  that  the  deed  was  taken  in  the  name  of 
N.  B.  Pope,  without  his  consent  or  Icnowledge,  vested  the 
defendant  with  the  title  to  the  premises  and  entitled  defendant 
to  a  verdict  without  reference  to  the  question  who  was  in  pos- 
session in  fact.  (2  E.  S.,  §  53.)  A  naked  possession  of  land 
without  claim  of  right  never  constitutes  a  bar,  but  inures  to 
the  benefit  of  the  true  owner.  (Humbert  v.  Trinity  CAiwch,  24 
Wend.  587.)  Section  829  of  the  Code  of  Civil  Procedure  ex- 
cludes the  evidence  of  a  party  to  an  action  as  to  a  transaction 
with  a  deceased  person,  simply  because  the  deceased  was  the 
immediate  grantor  of  the  opposite  party.  (Prouty  v.  Eaton, 
41  Barb.  409;  Cory  v.  White,  59  N.  T.  336,  340;  ZobdeU  v. 
Lobdell,  36  id.  334;  Whithow  v.  Schmoh,  24  Hun,  328.) 
Because  N.  B.  Pope  had  the  legal  title  and  resided  upon  the 
premises  the  presumption  would  not  be  that  Allen  held  in 
subordination  to  the  legal  title.  (2  Parsons  on  Contracts,  46 ; 
Williams  v.  Hutchinson,  3  N.  Y.  312 ;  Sienion  v.  Schurck,  29 
id.  612 ;  Orimstone  v.  Ca/rter,  3  Paige,  421 ;   Williamson  v. 
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Brown,  15  N.  T.  354 ;  Cook  v.  Trams,  20  id.  403 ;  Brown  v. 
Vdkenmg,  64  id.  76.) 

0.  U.  Kellogg  for  respondent.  The  evidence  of  defendant  con- 
cerning any  personal  transaction  or  communication  with  Nathan- 
iel B.  Pope  or  Jonathan  Sogers,  plaintiff's  deceased  grantors, 
was  inadmissible.  (Code  of  Civil  Procedure,  §  820 ;  Motion  v. 
Young,  45  N.  T.  6^6 ;  Chachmck  v.  Fonner,  69  id.  404.)  The 
declarations  of  N.  B.  Pope,  the  grantor,  after  he  had  parted 
with  his  title  were  not  competent  to  impeach  or  affect  the  title 
of  his  grantee,  the  plaintiff  in  this  action,  even  though  he  re- 
mained in  possession.  ( Vrooman  v.  King,  36  N.  Y.  477 ; 
Lachie  v.  Warner,  3  Hun,  547 ;  Trimmer  v.  Trimmer,  13 
id.  182 ;  Bwrnham  v.  Brerman,  74  N.  Y.  597.)  If  it  were  to 
be  conceded  that  Allen  paid  off  the  Hatch  &  Gaylord  mort- 
gages after  the  conveyance  to  Pope,  such  payment  would  not 
create  a  use  or  trust  in  favor  of  Allen.  (2  K.  S.  [Banks'  6th 
ed.]  1105,  §  51 ;  Ocean  Nat.  B'k  v.  Orcutt,  46  N.  Y.  96 ; 
Everett  v.  Everett,  48  id.  218.)  To  establish  a  right  in 
hostility  to  a  recorded  title  by  virtue  of  prior  equities,  actual 
notice  of  such  equities  must  be  shown,  or  circumstances  from 
which  actual  notice  may  be  inferred  and  found.  {Brown  v. 
Volkewmg,  64  N.  Y.  76.)  Possession,  to  operate  as  notice, 
should  be  inconsistent  with  the  title  upon  which  the  possessor 
relies.  (Staples  v.  Fenton,  5  Hun,  172;  Cook  v.  Trams,  20 
N.  Y.  400.)  Neither  must  it  be  consistent  with  the  title  of 
the  apparent  owner  by  the  record.  {Brown  v.  Volkenmg,  64 
N.  Y.  76.)  The  court  correctly  held  that  the  summary  pro- 
ceedings were  only  conclusive  of  the  fact  that  the  defendant 
was  not  the  tenant  of  plaintiff.  {Ja/rvis  v.  Driggs,  69  N.  Y. 
143 ;  Bissell  v.  KeOogg,  60  Barb.  617 ;  Smith  v.  Smith,  79 
N.  Y.  634.) 

Fqtoh,  J.  Very  much  of  the  argument  for  the  defendant 
on  this  appeal  is  devoted  to  the  questions  of  fact  which  we 
cannot  review.  Whether  the  deed  from  Jonathan  Bogers  to 
Nathaniel  B.  Pope,  and  that  from  the  latter  to  the  plaintiff 
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were  in  fraud  of  the  defendant's  equitable  rights ;  whether  he 
in  fact  was  the  real  purchaser  from  Rogers,  and  paid  the  price 
of  the  twenty-five  acres,  and  N.  B.  Pope,  under  pretense  of 
acting  for  him,  obtained  the  conveyance  for  himself,  without 
the  defendant's  knowledge  or  consent,  were  questions  sharply 
litigated  on  the  trial,  but  settled  for  the  purposes  of  this  appeal 
by  the  verdict  of  the  jury.  We  have  no  duty  to  perform  except 
to  examine  and  consider  the  exceptions  taken  during  the  pro- 
gress of  the  trial,  and  urged  here  as  grounds  of  reversal. 

The  most  important  of  these  arises  upon  the  refusal  of  the 
trial  court  to  permit  the  defendant  to  testify  to  the  bargain 
which  he  made  with  Rogers  for  the  purchase  of  the  twenty- 
five  acres,  and  which  was  founded  upon  the  prohibitions  of  sec- 
tion 829  of  the  Code.  At  the  time  of  the  trial  both  K.  B.  Pope, 
who  was  the  plaintiffs  immediate  grantor,  and  Jonathan  Rog- 
ers, who  conveyed  to  N.  B.  Pope,  were  dead ;  and  the  defend- 
ant contends  that  the  personal  transactions,  as  to  which  his 
mouth  was  closed,  were  those  with  the  plaintiffs  immediate 
grantor,  and  not  those  with  the  grantor  of  the  latter.  Under 
the  language  of  the  old  Code  there  was  authority  for  this  doc- 
trine. (§  399;  Prouty  v.  Eaton,  41  Barb.  409;  Cwry  v. 
White,  59  N.  Y.  336.)  We  need  not  consider  these  cases, 
since  the  language  upon  which  they  were  founded  has  been  ma- 
terially changed  in  the  later  revision.  The  former  prohibition 
excluded  the  party's  evidence  as  to  "  any  personal  transaction 
or  communication  between  such  witness  and  a  person  at  the 
time  of  such  examination  deceased,  *  *  *  against  the  ex- 
ecutor, administrator,  heir  at  law,  next  of  kin,  assignee,  legatee, 
devisee,  or  survivor  of  such  deceased  person."  It  was  possible 
to  construe  this  language  as  limiting  the  prohibition  to  the  par- 
ticular deceased  person  from  whom  directly  the  adverse  party 
took  his  title.  Whether  even  that  construction  was  sound 
might  not  be  beyond  debate,  but  the  essential  change  in  the 
language,  at  all  events,  requires  us  to  adopt  a  different  construc- 
tion. The  language  now  is  "  against  the  executor,  administra- 
tor, or  survivor  of  a  deceased  person,  *  *  *  or  a  person 
deriving  his  title  or  interest  from,  through,  or  under  a  deceased 
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person,  *  *  *  concerning  a  personal  transaction  between 
the  witness  and  the  deceased  person."  (§  829.)  The  specific 
modes  of  succession  named  in  detail  in  the  old  Code  are  rep- 
resented in  the  revision  by  a  general  and  broader  phrase.  "  The 
deceased  person/'  referred  to  in  the  latter,  is  one  "  from  "  whom, 
or  "  through  "  whom  the  adverse  party  derives  his  title,  or  "  un- 
der "  whom  he  holds.  The  plaintiff  here  derived  his  title 
"  from  "  Jonathan  Kogers,  "  through  "  N.  B.  Pope,  and  held 
"  under  "  the  former  as  well  as  the  latter.  The  language  covers 
the  case,  and  we  can  see  no  just  reason  which  excludes  personal 
transactions  with  N.  B.  Pope  which  does  not  also  apply  to 
Kogers  "  under  "  whpm  both  parties  claimed  title. 

Two  other  exceptions  relate  to  the  defendant's  effort  to  prove 
not  only  that  he  boarded  the  workmen  who  put  improvements 
on  the  land,  but  got  no  pay  for  such  board,  and  that  all  his 
accumulated  earnings,  amounting  to  about  $2,000,  had  gone 
into  the  house.  It  is  sufficient  to  say  that,  having  proved  that 
he  boarded  the  workmen,  the  presumption  was  that  it  was 
doue  at  his  own  expense  and  it  was  not  necessary  to  prove  the 
negative  that  no  one  paid  him  for  it  until  some  counter  evi- 
dence was  given  ;  and  that  while  his  wholesale  statement  that 
all  his  earnings  went  into  the  house  was  excluded,  he  was  ex- 
plicitly permitted  to  state  in  detail  eveiy  ddllar  which  he  could 
remember  to  have  so  appropriated. 

The  further  exceptions  are  criticisms  upon  the  charge  of  the 
court,  and  respect  the  subject  of  constructive  notice  of  defend- 
ant's alleged  equitable  title,  derived  from  the  fact  of  his  posses- 
sion at  the  date  of  plaintiff's  deed.  The  trial  court  declined 
to  give  to  defendant's  bare  possession  the  effect  desired,  and 
allowed  such  effect  only  as  the  result  of  his  possession  under 
his  equitable  title.  It  is  insisted  this  was  error.  It  might 
have  been  if  defendant  alone  had  been  in  actual  possession. 
But  that  fact  was  rendered  ambiguous  as  constructive  notice  by 
the  concurrent  fact  of  N.  B.  Pope's  possession.  Both,  to  all 
outside  appearance,  occupied  the  land,  and  which  was  the  actual 
possessor,  and  which  occupation  was  subordinate,  and  under 
the  other  could  only  be  naturally  inferred  from  knowledge  of 
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the  title.  And  when  it  appeared  from  the  record  that  Pope 
had  the  deed,  the  proper  inference  was  that  defendant's  pos- 
session was  under  'Pope,  and  in  subordination  to  the  true  title. 
It  was  said  in  Brawn  v.  Volkenmg  (64  N.  T.  82)  that  "  the 
character  of  the  possession,  which  is  sufficient  to  put  a  person 
on  inquiry,  and  which  will  be  equivalent  to  actual  notice  of 
rights  or  equities  in  persons  other  than  those  who  have  a  title 
upon  record,  is  very  well  established  by  an  unbroken  current 
of  authority.  The  possession  must  be  actual,  open,  and  visible ; 
it  must  not  be  equivocal,  occasional,  or  for  a  special  or  tempo- 
rary purpose ;  neither  must  it  be  consistent  with  the  title  of  the 
apparent  owner  by  the  record."  In  the  present  case  defend- 
ant's possession  was  equivocal  and  consistent  with  N.  B.  Pope's 
title  on  the  record,  since  Pope  was  also  in  possession  and  there 
was  nothing  to  indicate  that  defendant's  possession  was  not  sub- 
ordinate to  his,  or  suggest  hostility  to  the  record-title.  We 
see  no  error,  therefore,  in  the  refusal  to  give  to  defendant's 
bare  possession  the  effect  of  constructive  notice  of  his  equities 
to  the  plaintiff. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Miller  and  Tracy,  JJ.,  not  voting,  and 
Rapallo,  J ,  absent. 

Judgment  affirmed. 


Adolphus  H.  Maas,  Respondent,  v.  Cyeus  H.  Ohatfikld,  Ap- 
pellant. 

Defendant,  a  leather  dealer,  had  made  frequent  purchases  of  hides  of  R.  & 
Co. ;  that  firm  applied  to  him  to  accommodate  them  with  a  note  upon 
which  they  could  raise  money;  this  request  was  refused;  an  arrangement 
was  thereupon  entered  into,  embodied  in  two  instruments,  one  a  promis- 
sory note  executed  by  defendant,  dated  November  24,  1874,  for  $2,820, 
payable  in  four  months  from  date  to  the  order  of  R.  &  Co.,  the  other  a 
bill  of  sale  executed  by  R.  &  Co.,  of  a  quantity  of  hides  at  a  specified 
price  per  pound,  to  be  delivered  December  20, 1878,  and  an  acknowledg- 
ment of  receipt  "  by  note  of  twenty-eight  hundred  and  twenty."  R.  &  Co. 
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sold  the  note  on  the  day  of  its  date  to  plaintiff,  who  purchased  at  a  dis- 
count of  ten  per  cent.  In  an  action  upon  the  note,  wherein  defendant 
set  up  usury  as  a  defense,  held,  that  the  note  was  given  for  a  sufficient 
consideration,  even  if  the  contract  between  the  parties  thereto  involved 
nothing  more  than  mutual  promises;  and  that  plaintiff  was  entitled  to  en- 
force the  same,  although  he  purchased  at  a  discount  exceeding  the  legal 
rate  of  interest. 
Written  across  the  margin  of  the  bill  of  sale  when  introduced  in  evidence 
appeared  the  following :  "  To  pay  note  on  December  20,  if  hides  are  not 
delivered."  Held,  that  considering  this  as  part  of  the  contract,  it  would 
not  relieve  defendant;  that  until  the  date  stated,  the  note  was  good  and 
valid,  even  in  the  payees'  hands,  and  they  had  the  power  to  dispose  of 
it;  and  that  a  subsequent  violation  of  the  agreement  did  not  vitiate  the 
note,  or  subject  it  to  a  defense  in  the  hands  of  a  purchaser  for  value. 

(Argued  October  19, 1882  ;  decided  October  27,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  May  20,  1881,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict,  and  affirmed  an  order  de- 
nying a  motion  for  a  new  trial. 

This  action  was  brought  upon  a  note  for  $2, 820,  executed  by 
defendant  dated  November  20, 1878,  payable  four  months  after 
date  to  the  order  of  Rosenbach  &  Co.,  and  indorsed  by  them 
to  the  plaintiff. 

The  answer  alleged,  upon  information  and  belief,  that 
the  note  was  given  for  the  accommodation  of  S.  Rosenbach 
&  Co.,  upon  their  agreement  to  pay  the  note  on  the  20th 
of  December,  1878,  unless  they  should  deliver  to  the  defendant 
on  that  day  a  quantity  of  salted  hides  which  were  not  delivered, 
and  that  the  note  having  been  so  made  and  delivered  was 
usurious  because  it  was  purchased  by  the  plaintiff  from  Rosen- 
bach  &  Co.,  at  a  discount  of  ten  per  cent  per  annum  for  the 
term  it  had  to  run. 

Upon  the  trial  it  appeared  that  Rosenbach  &  Co.  were  en- 
gaged in  the  hide  business,  and  that  the  defendant,  who  was  a 
leather  dealer,  had  been  in  the  habit  of  purchasing  hides  from 
them  for  many  years,  sometimes  paying  for  his  purchase  in 
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cash  and  at  times  by  note.  On  the  day  of  the  date  of  the  note, 
Lauterbach,  one  of  the  firm,  asked  the  defendant  to  accom- 
modate him  with  a  note,  which  the  latter  refused  to  do  unless 
the  former  would  secure  him,  which  Lauterbach  said  he  would 
by  giving  him  a  bill  of  sale  for  four  hundred  salted  selected 
hides,  to  be  delivered  on  the  20th  of  December,  1878,  and  that 
he  would  put  it  down  in  writing,  that  if  he  did  not  deliver  the 
hides  on  the  day  above-mentioned  he  would  pay  the  note ;  that 
he  would  put  that  statement,  in  the  bill  of  sale ;  upon  those 
conditions  the  note  was  given.  The  bill  of  sale  was  in  these 
words: 

"  Bought  of  S.  Rosenbach  &  Co.  four  hundred  salted  se- 
lected hides,  a&±. 

Delivered  Dec.  20,  1878. 

Received  by  note  twenty-eight  hundred  and  twenty. 

S.  ROSENBACH  &  CO  » 

Upon  its  production  on  the  trial,  the  following  words 
appeared  written  transversely  across  the  margin :  "  To  pay  note 
on  Dec.  20th,  if  hides  are  not  delivered,'9  but  it  does  not 
distinctly  appear  by  whom  they  were  written,  nor  were  they 
apparently  in  the  same  handwriting  as  the  body  of  the  bill. 
It  also  appeared  upon  the  trial  that  on  the  6th  of  Decem- 
ber, 1878,  the  firm  of  S.  Rosenbach  &  Co.  made  an  assignment 
and  the  defendant  failing  to  get  possession  of  the  hides  on  the 
20th  of  December,  1878,  on  the  following  day  commenced  an 
action  against  the  assignee  to  obtain  them  ;  in  his  complaint  and 
affidavit,  he  claimed  and  made  09th,  that  the  assignee  had  wrong- 
fully detained  the  hides  from  him,  and  that  he  was  the  owner. 
It  also  appeared  by  the  testimony  of  the  defendant  that  he  ob- 
tained the  possession  of  the  hides  as  the  result  of  the  proceedings 
in  that  suit.  The  defendant  also  testified  in  substance  that 
it  was  the  understanding  that  the  note  was  to  be  in  payment 
for  the  hides  if  they  were  delivered  to  him. 

S.  B.  Browndl  for  appellant.  Where  a  note  or  bill  is  given 
upon  a  condition  or  promise  that  the  payee  will  do  a  certain 
Sigksls — Vol.  XLV.    89 
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act,  and  he  neglects  or  fails  to  keep  his  promise,  there  is  a  total 
failure  of  the  consideration.  (Edwards  on  Bills,  335 ;  Benton 
v.  Martin,  52  N.  Y.  514.)  Parol  evidence  is  admissible 
to  prove  that  a  bill  of  sale,  or  deed  absolute  on  its  face,  was, 
in  fact,  delivered  as  a  mortgage  or  security.  (Seymour  v. 
Cowing,  1  Keyes,  532 ;  Hodges  v.  T.  <&  M.  Ins.  Co.,  8  N.  Y. 
416 ;   Wooster  v.  Jenkins,  3  Denio,  187, 189.) 

M.  L.  Townsend  for  respondent.  If  a  note  be  given  for  a 
promise  or  a  contract  of  which  performance  can  be  enforced,  a 
refusal  to  perform  is  no  defense  upon  the  note.  (1  Parsons  on 
Notes  and  Bills,  200 ;  Cammeron  v.  Chappell,  24  "Wend.  94 ; 
Troy  City  Bank  v.  MoSpedon,  33  Barb.  81 ;  Davis  v.  Mo- 
Cready,  17  N.  Y.  230.)  If  the  agreement  -and  undertaking  of 
the  parties  to  the  transaction  was  not  determinable  from  the 
whole  evidence  as  matter  of  law,  and  the  plaintiff  was  not  en- 
titled to  a  verdict  by  direction  of  the  court,  then  it  was  a  proper 
question  for  the  jury.  (Kcwcmagh  v.  Wilson,  70  N.  Y.  177 ; 
Hodge  v.  City  of  Buffalo,  1  Abb.  N.  C.  356  ;  Roberts  v.  Gee, 
15  Barb.  449 ;  Koehler  v.  Adler,  78  K  Y.  388.)  The  court 
properly  charged  that  it  was  for  the  jury  from  the  whole 
evidence  in  the  case  and  the  circumstances,  to  construe,  that  is, 
"  find  out,  determine,  interpret,  translate,  render,"  the  agree- 
ment. (White  v.Hoyt,  73  N.  Y.  505.)  In  considering  whether 
a  single  proposition  contained  in  a  charge  is  erroneous,  it  is  to 
be  construed  in  connection  with  the  context.  (Sperry  v.  Mil- 
ler, 16  N.  Y.  413 ;  Morehouse  v.  Yeager,  71  id.  594 ;  Cald- 
well v.  N.  J.  &  Co.,  47  id.  28?.) 

Dakfobth,  J.  Even  if  the  contract  between  the  defendant 
and  Rosenbach  &  Co.  involved  nothing  more  than  promises  by 
one  to  the  other,  the  consideration  was  sufficient  and  the 
engagement  of  either. must  be  enforced  in  favor  of  any  one  to 
whom  it  has  been  transferred,  although  at  a  discount  exceeding 
the  legal  rate  of  interest.  At  the  close  of  the  evidence  the 
plaintiff  may  well  have  assumed  the  fact  to  be  as  above 
suggested,  and  that  this  principle  was  to  be  applied.  He  asked 
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the  court  to  direct  a  verdict  in  his  favor,  and  the  request 
should  have  been  granted. 

It  was  proven  that  the  defendant  was  a  leather  dealer,  and 
Kosenbach  &  Co.  dealers  in  hides.  There  had  been  for  six  or 
seven  years,  frequent  transactions  between  them,  in  the  course 
of  which  the  defendant  had  purchased  hides  of  Kosenbach  & 
Co.,  and  paid  therefor.  Upon  the  occasion  in  question,  Lauter- 
bach,  one  of  the  firm,  applied  to  the  defendant  "  to  accommodate 
him  with  a  note  so  that  he  could  raise  money."  If  this  request  had 
been  followed  by  compliance  and  nothing  more,  it  is  obvious  that 
the  plaintiff  could  not  recover,  —  the  note  would  have  been  a 
mere  accommodation  note,  without  consideration,  and  his  title 
under  the  circumstances  affecting  it,  no  better  than  that  of 
Kosenbach  &  Co.  But  the  defendant  did  not  acquiesce.  He 
refused  to  do  it,  and  the  negotiation  resulted  in  an  arrangement 
which  was  embodied  in  written  instruments.  One  was  the  note 
in  question.  The  other  was  a  bill  of  sale  signed  by  Kosenbach 
&  Co.  They  were  exchanged  between  the  parties.  The  note 
was  dated  November  20, 1878,  and  was  for  $2,820,  payable  in 
four  months  after  date  to  the  order  of  S.  Kosenbach  &  Co.,  at 
Long  Island  Bank,  and  purported  to  be  for  "  value  received." 
The  contract  is  in  form  a  bill  of  sale ;  it  reads : 

"  C.  H.  Chatfield  : 

"  Bought  of  S.  Kosenbach  &  Co.,  400  salted  selected  hides 
at  8J. 

"  Deliver.  December  20, 1878. . 

"  Keceived  by  note  twenty-eight  hundred  and  twenty. 

«  S.  ROSENBAOH  &  CO." 

The  writing  embodies  a  perfect  contract,  although  until  the 
hides  were  weighed  and  ready  for  delivery,  the  price  could  not 
be  ascertained,  and  so  the  receipt  is  not  in  full,  but  for 
an  amount  stated.  The  price  per  pound  is  given,  and  the  gross 
sum,  when  ascertained,  might  exceed,  or  fall  below  the  amount 
of  the  note,  which  was  doubtless  given  by  estimation  of  the 
probable  value  of  the  hides,  and  not  as  the  sum  wanted  by 
Kosenbach  &  Co.,  for  of  that  no  mention  is  made.     The  first 
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clause  is  a  plain  bill  of  sale,  and  indicates  as  its  consideration, 
the  note  now  in  suit.  The  testimony  of  the  defendant  shows 
that  such  was  his  understanding  of  the  matter.  He  says,  if  the 
hides  had  been  delivered,  he  should  have  paid  the  note.  The 
sale  and  promise  to  deliver  was  not  less  a  consideration  than 
the  actual  delivery  would  have  been.  But  applying  his  argu- 
ment to  the  memorandum  as  part  of  the  contract,  the 
appellant  contends  that  the  note  was  made  upon  the  "  agree- 
ment of  Rosenbach  &  Co.  to  deliver  the  hides  on  December  20, 
or  pay  the  note  on  that  day."  If  this  is  so,  it  would  not 
within  the  rule  above  stated,  relieve  the  defendant.  The  con- 
dition  was  not  to  be  performed  until  December  20,  so  that  from 
November  27,  to  that  time,  it  was  *  good  and  valid  note,  even 
in  the  payees'  hands.  The  maker  could  not  have  reclaimed  it. 
If  it  had  matured  before  December  20,  the  payees  could  have 
enforced  payment.  As  it  was,  they  had  the  legal  title  and  the 
power  of  disposition.  It  was  negotiable  by  its  terms,  and  was 
in  fact  sold  for  value  and  transferred  to  the  plaintiff  on  the  day 
it  was  given.  A  subsequent  violation  of  the  agreement  on 
which  it  then  stood  would  not  vitiate  the  note,  or  subject  it  to 
a  defense  good  only  against  one  for  which  no  consideration  had 
been  given,  {fiwineron,  v.  Chappell,  24:  Wend.  94  ;  Davis  v. 
McCready,  17  K  T.  230 ;  Dowe  v.  Sehutt,  2  Denio,  621.) 

There  was  no  promise  expressed,  or  to  be  implied  on  the 
part  of  Rosenbach  &  Co.  to  pay  the  note,  except  in  the  event 
of  a  non-delivery  of  the  hides,  and  this  was  a  condition  subse- 
quent to  the  main  contract,  and  independent  of  it.  Moreover 
it  appears  that  by  legal  proceedings  commenced  by  this  de- 
fendant on  the  20th  day  of  December,  1878,  he  did  in  fact 
obtain  possession  of  the  hides,  and  has  since  sold  them  and  re- 
ceived the  price  therefor.  His  title  has  been  confirmed  by 
judgment.  As  no  defense  was  established,  there  was  no  ques- 
tion for  the  jury,  and  it  is  not  necessary  to  consider  the 
objections  raised  by  the  appellant  to  the  judge's  charge. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent 

Judgment  affirmed. 
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Adolph  Raux,  Appellant,  v.  Frederick  H.  A.  Brand,  Re- 
spondent. 

It  is  not  error  to  permit  a  party  to  state  as  a  witness  from  his  account-book 
the  items  of  an  account  against  the  opposite  party,  when  he  cannot  from 
memory  independent  of  the  book  state  the  items,  bat  testifies  that  he 
knew  the  several  articles  charged  in  the  account  were  delivered,  and 
the  entries  when  made  to  be  correct. 

Although  cash  items  form  no  part  of  a  mutual,  open  and  running  account, 
so  as  to  take  them  out  of  the  operation  of  the  statute  of  limitations, 
cash  payments  made  and  received  to  be  applied  on  general  account,  and 
on  accoant  of  actual  or  supposed  indebtedness,  extinguish  pro  tanto  the 
indebtedness,  and  if  in  any  instance  made  in  advance,  will  apply  to  ex- 
tinguish  the  next  indebtedness,  and  the  statute  of  limitations  has  no  ap- 
plication. 

(Argued  October  20,  1882;  decided  October  27, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  June  29,  1881,  which  affirmed  a  judgment  in 
favor  of  defendant,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  a  balance  alleged  to  be  due 
on  an  account  for  goods  sold  and  delivered.  It  appeared  that 
there  were  mutual  open  accounts  between  the  parties  running 
for  a  long  series  of  years.  Defendant,  as  a  witness  in  his  own 
behalf,  produced  his  account  book,  wherein  was  his  account 
against  the  plaintiff.  He  testified  that  he  knew  the  articles 
entered  therein  were  delivered  to  plaintiff,  that  the  entries 
were  made  at  the  time  of  the  deliveries  and  that  he  knew  them 
to  be  correct  when  made,  but  that  be  could  not  from  memory 
and  independent  of  the  book  tell  the  articles.  He  was  then 
asked  to  state  from  the  book  the  articles  he  delivered  to  plaint- 
iff. This  was  objected  to ;  objection  overruled  and  exception 
taken.  The  witness  read  from  the  book  the  items  of  the  account ; 
a  large  number  of  them  were  cash  items.  As  to  these  items  the 
referee  found  that  they  were  payments  made  by  defendant 
without  any  specific  application  thereof  to  any  particular  in- 
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debtedness,  but  to  be  applied  on  general   account.     Further 
facts  appear  in  the  opinion. 

Frwnci%  Kernan  for  appellant.  A  witness  may  refresh  his 
memory  by  examining  writings  or  entries  made  by  himself  at 
the  time  of  the  transaction  in  question,  and  if  these  enable 
him  to  testify  to  the  fact  he  must  do  so,  and  is  not  allowed  to 
read  from  the  paper ;  or  where  he  testifies  that  he  cannot  re- 
member the  fact  with  the  aid  of  the  writing  or  entry,  and  testi- 
fies also  that  it  was  made  by  him  at  the  time  of  the  transaction 
and  he  then  knew  it  was  correctly  made,  he  may  read  the  same 
as  evidence  to  the  court  or  jury.  (Halsey  v.  Sinsebaugh,  15  N. 
Y.  485,  487,  etc. ;  BusseU  v.  H.  B.  A  B.  Co.,  17  id.  134 ;  Mo- 
Cormick  v.  Penn.  B.  B.  Co.,  49  id.  303,  315 ;  Flood  v. 
Mitchell,  68  id.  507, 511,  512 ;  Putnam  v.  HubbeU,  42  id.  106, 
112,  113.)  Every  presumption  of  law  is  against  the  idea  that 
the  defendant  advanced  or  paid  to  the  plaintiff  these  disputed 
sums,  amounting  to  over  $800  over  and  above  the  moneys 
credited  by  plaintiff,  when  he,  the  defendant,  was  not  in- 
debted to  the  plaintiff.  (Bogert  v.  Morse,  1  N.  T.  378  ; 
Sayles  v.  Olmstead,  66  Barb.  590.)  The  disputed  items 
or  claims  for  cash  alleged  to  have  been  paid  by  the  defend- 
ant, to  or  for  the  use  of  the  plaintiff  did  not  constitute  a 
part  of  a  mutual,  open  and  current  account  between  the  par- 
ties within  the  meaning  of  the  statute  of  limitations.  (Code  of 
Civ.  Pro.,  §  386 ;  Old  Code  of  Pro.,  §  95.) 

S.  Earl  for  respondent.  It  was  competent  for  defend- 
ant to  refer  to  the  book  in  aid  "of  his  memory.  (Halsey  v. 
Sinsebaugh,  15  N.  Y.  4S5 ;  Russell  v.  H.  B.  B.  B.  Co.,  17 
id.  134 ;  Ouy  v.  Mead,  22  id.  465  ;  McCormick  v  P.  C.  B.  B. 
Co.,  49  id.  315 ;  Mandeville  v.  Beynolds,  68  id.  538 ;  Howard 
v.  McDonouyh,  77  id.  592.)  The  referee  rightly  held  that  the 
plaintiff's  claim,  founded  on  the  assignment  from  his  sister 
(even  if  the  account  had  been  proved)  was  barred  by  the  statute. 
(Green  v.  Ames,  14  N.  Y.  225.)  The  money  items  did  not 
form  a  part  of  the  current  account.  (Green  v.  Disbrow,  79 
N.  Y.  1.) 
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P^r  Curiam.  First.  We  think  there  was  no  legal  error  in 
permittimg  the  defendant  to  state  from  his  book  the  items  of 
his  account  against  the  plaintiff.  The  book  was  not  offered  in 
evidence.  The  witness  testified  that  he  knew  that  the  several 
articles  which  he  had  stated  in  detail,  and  which  appeared  in 
the  book,  were  delivered  to  the  plaintiff,  and  in  addition  that 
he  knew  the  entries  when  made,  to  be  correct.  This  was  orig- 
inal evidence  of  the  several  items  of  the  account.  The  witness 
assumed  to  speak  from  actual  recollection,  using  the  book  to 
refresh  his  memory.  The  questions  put  to  the  defendant  were 
leading,  but  an  objection  ou  that  ground  is  not  available  in  this 
court. 

Second.  The  point  made  that  the  cash  items  appearing  in 
the  account  were  not  proved,  because  the  question  put  to  the 
defendant  called  for  a  statement  of  the  articles  delivered,  and 
did  not  refer  to  the  cash  items,  rests  upon  a  hypercritical  con- 
struction of  the  question.  The  question  was  understood  to  re- 
late to  the  entire  account  of  the  witness  with  the  plaintiff,  in- 
cluding cash  items  as  well  as  others.  Neither  the  attention  of 
the  witness,  nor  of  the  referee,  was  called  to  any  distinction 
between  them.  The  witness  answered  the  question  on  the  as- 
sumption that  the  question  called  for  the  entire  account.  The 
plaintiff  cannot  now  be  heard  to  object  that  the  question  related 
only  to  shingles,  produce,  etc.,  included  in  the  account,, and  not 
to  cash. 

Third.  It  is  not  a  fair  construction  of  the  referee's  report 
that  he  intended  to  find  that  cash  items  form  part  of  a  mutual, 
open  and  current  account,  so  as  to  take  them  out  of  the  operation 
of  the  statute  of  limitations.  The  thirteenth  finding  is  that  the 
money  items  represented  payment  made  by  defendant  without 
any  specific  application  thereof  to  any  indebtedness  of  defend- 
ant to  plaintiff,  but  to  be  applied  on  general  account.  They 
did  not  form  any  part  of  the  mutual  account.  The  payments, 
when  made,  extinguished  pro  tanto  the  indebtedness  to  the 
plaintiff.  We  think  the  evidence  justified  the  referee  in  find- 
ing that  the  cash  items  were  received  by  the  plaintiff  as  pay- 
ment on  account.    These  payments  may  have  been  made  with- 
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out  any  special  knowledge  on  the  part  of  the  defendant  as  to 
the  etate  of  the  account,  and  in  some  instances  in  advance  of 
any  actual  indebtedness.  But  that  the  cash  was  paid  and  re- 
ceived on  account  of  actual  or  supposed  indebtedness  is  a  fair 
inference  from  the  testimony.  If  made  in  any  instance  in  ad- 
vance, they  would  apply  to  extinguish  the  next  indebtedness  of 
the  defendant  to  the  plaintiff'. 

Fourth.  If  the  cash  in  the  defendant's  account  were  pay- 
ments to  the  plaintiff,  the  statute  of  limitations  has  no  applica- 
tion. We  have  examined  all  the  questions  urged  upon  our 
attention  by  the  learned  counsel  for  the  plaintiff,  and  our  con- 
clusion is  that  there  is  no  error  of  law  disclosed  by  the  record. 
The  accounts  which  were  the  subject  of  the  controversy  com- 
menced more  than  twenty  years  before  the  commencement  of 
the  action.  They  consist  on  both  sides  of  a  great  number  of 
items.  On  one  side  it  consisted  mainly  of  merchandise  sold  by 
the  plaintiff  to  the  defendant,  and  on  the  other,  of  shingles, 
farm  produce,  etc.,  furnished  and  delivered  by  the  defendant 

The  decision  of  the  referee  on  the  conflicting  evidence  is 
conclusive  in  this  court,  and  finding  no  legal  error  the  judg- 
ment should  be  affirmed. 

All  concur,  except  Eakl,  J.,  not  voting,  and  Rapallo  J., 
absent. 

Judgment  affirmed. 


Benjamin  A.  Mayor,  Appellant,  v.  Benjamin  6.  Coffin  et  aL, 

as  Executors,  eta,  Respondents. 

The  Supreme  Court  has  no  power  under  the  Cede  of  Civil  Procedure  (§  817) 
to  consolidate  two  actions  for  partition,  where  the  subject  of  the  one  is 
land  situate  in  one  count/,  and  of  the  other  land  in  another  county,  and 
where  one  or  more  of  the  parties  to  the  one  are  not  parties  to  or  inter- 
ested in  the  subject  of  the  other  action. 

(Argued  October  34,  1882;  decided  October  27,  1882.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  September  12, 
1882,  which  affirmed  an  order  of  Special  Term  consolidating 
two  actions  for  partition. 

The  subject  of  one  action  was  lands  situate  in  the  city  and 
county  of  New  York,  of  the  other  lands  situate  in  Kings  county. 
Two  of  the  defendants  in  the  former  action  were  not  parties 
to  and  had  no  interest  in  the  subject  of  the  latter  action. 

Abrcvm  KUng  for  appellant  The  court  had  no  power 
against  the  objection  of  the  parties  in  interest  to  change  the 
place  of  trial  of  a  Ipcal  action  which  is  brought  for  the  par- 
tition of  real  property  to  a  county  other  than  where  the  land 
is  situated.  (Code,  §§  982,  987 ;  Bush  v.  27readwell9  11  Abb. 
[U.  S.]  27 ;  Birmingham  Iron  Fowndry  v.  Hatfield,  43  N. 
T.  224 ;  Leland  v.  Hathom,  42  id.  547 ;  Gould  v.  Bennett, 
59  id.  124 ;  Wood  v.  HoUUter,  3  Abb.  14.)  As  Lane  and  wife 
have  opposed  the  change  of  place  of  trial  to  Kings  county,  a 
judgment  entered  in  the  said  county  would  be  void  as  to  them, 
and  plaintiff 's  proceedings  irregular,  and  a  judgment  founded 
upon  the  order  for  consolidation  is  void,  and  a  title  upon  a  sale 
invalid.  (Code,  §§  1542,  1543.)  The  court  had  no  power  to 
consolidate  the  actions  by  virtue  of  any  provision  of  the  Code. 
(Code,  §  817;  Kipp  v.  JJdameter,  58  How.  183;  Beach  v. 
Mugglee,  6  Abb.  N.  C.  69;  Mcmaidt  v.  Bush,  3  Iaw  Bui.  66.) 

*A.  Simis,  Jr.,  for  respondents. 

Per  Curiam.  The  order  of  consolidation  must  be  reversed 
because  the  Special  Term  had  no  power  to  make  it.  The  au- 
thority to  consolidate  actions  is  given  by  section  817  of  the 
Code,  and  permits  it  only  where  both  actions  are  pending 
between  the  same  plaintiff  and  the  same  defendants  for  causes 
of  action  which  might  have  been  joined.  That  is  not  the  case 
here.  The  actions  were  for  partition.  The  subject  of  one 
action  was  land  in  the  city  and  county  of  New  York,  and  of 
the  other  land  in  the  county  of  Kings;  and  two  of  the  defend- 
Siokbls  —  Vol.  XLV.        40 


314      People  of  State  of  New  York  v.  Blanch  abd.  [Not., 


Statement  of  case. 


ants,  Lane  and  wife,  in  the  New  York  action,  were  not  parties 
to  the  Kings  county  action,  and  had  no  interest  in  the  subject 
of  the  latter  action.  By  the  consolidation  they  are  exposed  to 
the  possible  costs  and  expenses,  and  the  delays  of  a  litigation 
in  another  county  in  which  they  have  no  interest.  In  such  a 
case  the  consolidation  does  not  consolidate.  The  two  actions 
remain  two,  and  cannot  become  one.  All  that  k  effected  is 
an  improper  change  of  the  place  of  trial  from  New  York  to 
Kings,  and  a  concurrent  trial  of  two  actions,  having  neither  the 
same  parties,  nor  the  same  subject  of  action.  The  Code  does 
not  authorize  such  a  proceeding. 

The  order  of  the  General  Term  and  of  the  Special  Term 
should  be  reversed,  with  costs. 

All  concur,  except  Rapallo,  J.,  absent. 

Orders  reversed. 


90    314 
160  8351 


The  People  of  the  State  of  Ne\^  Yobk,  Respondent,  v.  Johk 

H.  Blanchaed,  Appellant. 


Upon  the  trial  of  an  indictment  for  obtaining  goods  by  means  of  false  rep- 
resentations, it  is  not  necessary  that  the  prosecution  should  prove  all  the 
false  representations  alleged  in  the  indictment. 

Where  representations  set  forth  in  the  indictment  are  proved,  the  sense  In 
which  they  were  used,  and  what  was  designed  to  be,  and  was  understood 
from  them,  are  questions  for  the  jury. 

An  indictment  for  false  pretenses  may  not  be  founded  upon  an  assertion  of 
an  existing  intention,  although  it  did  not  in  fact  exist;  there  must  be  a 
false  representation  as  to  an  existing  fact. 

On  the  trial  of  an  indictment  for  obtaining  a  number  of  cattle  by  false  pre- 
tenses, it  appeared  that  the  vendor  sold  the  cattle  to  the  prisoner  at  Buf- 
falo, and  received  his  check  post-dated  for  the  purchase-price,  upon  his 
representation  that  he  was  buying  and  wanted  the  cattle  for  G.,  who 
lived  at  Utica;  that  they  were  for  G.,  who  would  remit  the  price  in  time 
to  meet  the  check;  the  prisoner  had  been  in  the  habit  of  purchasing  cat- 
tle to  supply  G.,  as  a  customer,  and  of  selling  them  to  him,  and  had 
general  authority  so  to  buy  whenever  cattle  were  low;  two  days  before  the 
purchase  G.  had  written  to  the  prisoner,  stating  that  he  wanted  a  choice 
lot  of  cattle,  and  requesting  him  to  send  on  a  car-load.    The  prisoner, 
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however,  Instead  of  sending  the  cattle  to  G.,  shipped  them  to  Albany, 
sold  them  at  a  reduced  price,  and  did  not  pay  the  check.  Held,  that  a 
conviction  was  error;  that  while  there  might  have  been  a  fraud,  there 
were  no  false  pretenses,  as  the  vendor  was  cheated  not  by  any  false  state- 
ment of  facts  on  the  part  of  the  vendee,  but  by  reliance  upon  a  promise 
not  meant  to  be  fulfilled,  and  a  false  statement  as  to  intention. 
Lesser  v.  The  People  (73  N.  T.  78),  distinguished. 

(Argued  October  11, 1882 ;  decided  November  14,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
perior Court  of  Buffalo,  entered  upon  an  order  made  May  15, 
1882,  which  affirmed  a  judgment  entered  upon  a  verdict  con- 
victing the  defendant  of  the  crime  of  obtaining  property  by 
false  pretenses. 

The  indictment  charged  that  defendant,  on  the  10th  day  of 

February,  1880,  at  the  city  of  Buffalo,  with  the  intent  to  cheat 

and  defraud  John  Thompson,  did  "  unlawfully,  knowingly  and 

designedly,  falsely  pretend  and  represent  unto  the  said  John 

Thompson,  that  he,  the  said  John  H.  Blanchard,  was  agent  for 

Otto  Gulick,  of  Utica;  and  that  he  wanted  to  buy   eighteen 

cattle  for  Otto  Gulick,  of  Utica ;   and  that  Otto  Gulick,  of 

Utica,  wanted  him  to  buy  for  him  and  send  him  eighteen  cattle, 

and  that  he  had  a  contract  with  Otto  Gulick,  of  Utica,  for 

buying  cattle  for  said  Gulick,  and  that  said  Gulick  had  agreed 

to  pay  him  one  dollar  a  head  for  buying  cattle  for  him ;  and 

the  said  John  Thompson  then  and  there  believing  the  false 

pretenses  and  representations  so  made,  as  aforesaid,  by  the  said 

John  H.  Blanchard  and,  being  deceived  thereby,  was  induced, 

by  reason  of  the  false  pretenses  and  representations  so  made  as 

aforesaid,  to  deliver,  and  did  then  and  there  deliver,  to  the  said 

JohnH.  Blanchard,  eighteen  cattle,  of  the  value  of  $1,157.07." 

The  material  facts  appear  in  the  opinion. 

Samuel  Hand  for  appellant.  A  statement  of  an  intention 
to  do  a  certain  thing,  although  made  to  induce  the  sale  and 
although  the  buyer  had  not  the  intention  stated,  is  not  a  false 
pretense  within  the  statute.    (Banney  v.  People,  22  N.  Y. 
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413 ;  Rex  v.  Qoodall,  Russ.  &  Ry.  561 ;  Rex  v.  Douglas,  1 
Moody's  C.  C.  462 ;  Scott  v.  People,  62  Barb.  62 ;  Reg.  v.  Lee, 
9  Cox's  Cr.  Oas.  304 ;  Rex  v.  Dale,  7  C.  &  P.  352  ;  People  v. 
Tompkins,  1  Park.  Or.  224 ;  2  Russell  on  Crimes  [6th  ed.  J,  300 ; 
Bishop  on  Cr.  Law  [5th  ed.],  419,  479 ;  Com.  v.  Fisher,  9 
Phila.  594;  Johnson  v.  State,  41  Tex.  65;  Archer's  Case, 
Dearsley's  0.  C.  453 ;  Reg.  v.  Bates,  3  Cox's  Or.  Oas.  203, 
204 ;  Rex  v.  Johnston,  2  Moody's  C.  C.  254;  State  v.  McGee, 
11  Ind.  155, 156 ;  Olackan  v.  Com.,  3  Mete.  [Ky.]  233;  People 
v.  OetcheU,  6  Mich.  496 ;  Cowan  v.  People,  14  111.  348 ;  Com.  v. 
Prey,  50  Penn.  St.  245 ;  Reg.  v.  Archer,  1  Jurist  [N.  S.],  479  ; 
2  Whart.,  §  211 8.)  Where  there  are  no  means  of  knowing  which 
one  of  two  inconsistent  allegations  in  an  indictment  the  prosecu- 
tion means  to  rely  upon,  and  plainly  he  cannot  rely  upon  both, 
the  indictment  will  be  insufficient.  And  where  the  repugnant 
matter  is  inconsistent  with  any  preceding  averment,  it  may  be 
rejected  as  surplusage.  (Bish.  Crim.  Pro.,  §§  489-491.)  In 
criminal  law  there  is  no  presumption  of  identity  from  similarity 
of  names.    (2  Phillips  on  Ev.  510,  marg.  pag.) 

Tracy  C.  Becker  for  respondent.  The  evidence  on  the  part 
of  the  prosecution  in  this  case  was  not  only  sufficient  to  be 
submitted  to  the  jury,  but  also  was  sufficient  to  establish  the 
guilt  of  the  defendant.  (30  Geo.  II,  chap.  24 ;  7  and  8  Geo. 
IV,  chap.  30,  §  53 ;  24  and  25  Victoria,  chap.  96 ;  3  N.  Y.  R. 
S.  [7th  ed.]  2493 ;  Young  v.  Rex,  8  Term  R.  98 ;  MitchelTs 
Case,  2  East's  P.  C.  936,  cited  in  Comm.  v.  Burdick,  2  Barr.  163 ; 
5  Penn.  L.  J.  173 ;  Rex  v.  Jackson,  3  Campb.  370 ;  Rex  v. 
Parker,  8  C.  &  P.  825 ;  Smith  v.  People,  47  NT.  Y.  303 ; 
Moley  v.  State,  31  Ind.  192 ;  People  v.  Rerrick,  13  Crendell, 
87;  State  v.  Phifer,  65  N.  C.  321;  Wharton's  Cr.  Law, 
§1135 ;  People  v.  Conger,  1  Wheel.  Cr.  Cas.  449 ;  People  v. 
Haynes,  11  Wend.  365  •  People  v.  Kendall,  25  id.  399 ;  Clif- 
ford v.  State,  56  Ind.  345 ;  State  v.  Tvmmons,  98  id.  195 ;  Rex 
v.  BvU,  13  Cox's  0.  C.  608 ;  Rex  v.  Burnsides,  Bell's  C.  C.  282 ; 
8  Cox's  C.  O.  375 ;  Comm.  v.  Drew,  19  Pick.  179 ;  State  v. 
Torrdin,  6  Dutcher,  13 ;  State  v.  Cuba,  26  Wis.  217 ;  Tyler  v. 
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State,  2  Hample,  37  ;  Rex  v.  Cooper,  L.  R.,  Q.  B.  D.  510 ;  S. 
C,  36  L.  J.  671 ;  13  Cox's  C.  C.  617 ;  State  v.  Vanderiilt,  3 
Dutcher,  328  ;  Letter  v.  The  People,  72  N.  Y.  78 ;  Rex  v. 
Archer,  1  Jurist  [K  SJ,  479 ;  33  E.  L.  &  E.  528 ;  6  Cox's  C. 
0.  515 ;  Ranny  v.  The  People,  22  N.  Y.  413 ;  Rex  v.  Hunter, 
10  Cox's  0.  0.  642 ;  16  W'kly  Rep.  342 ;  Thomas  v.  People, 
34  N.  Y.  351 ;  Bowler  v.  The  State,  41  Miss.  570 ;  Rex  v. 
Hamilton,  9  Ad.  &  El.  [K  S.]  271 ;  Rex  v.  Jennison,  9  Cox's 
C.  C.  158 ;  People  v.  6to&,  6  Park.  Cr.  31 ;  5  Park.  142 ; 
&  C.,  1  Sheldon,  17 ;  Collins*  Case,  4  City  Hall  Rec.  143 ; 
People  v.  DaUon,  2  Wheel.  C.  C.  161 ;  People  v.  Johnson, 
12  Johns.  292 ;  Heath's  Case,  1  City  Hall  Rec.  116 ;  Rex  v.  West, 
8  Cox's  C.  0. 12 ;  Rex  v.  Asterlegh,  7  C.  &  P.  191;  State  v.  Row- 
ley, 12  Conn.  101;  Rex  v.  Fry,  17  Cox's  C.  C.  394;  D.  &  B.  499  ; 
People  v.  Stetson,  4  Barb.  151 ;  Comm.  v.  Coe,  115  Mass.  481 ; 
People  v.  Herrick,  13  Wend.  87 ;  People  v.  Haynes,  14  id. 
56 ;  /Sfcote  v.  Jfitfa,  17  Me.  211 ;  State  v.  Thatcher,  35  N.  J. 
445 ;  Fay  v.  tea,  28  Gratt.  912 ;  Smith  v.  State,  55  Miss. 
513 ;  In  re  Schneider,  17  Kans.  542 ;  Cowen  v.  People,  14  111. 
34S ;  /Stofe  v.  Forfcoi,  66  Wis.  168  ;  People  v.  #fon«,  9  Wend. 
182 ;  Skiff  v.  People,  2  Park.  Cr.  139.)  While  the  prose- 
cution must  make  out  all  the  elements  of  its  case,  this  is  to  be 
done  inferentially  as  close  as  possible,  and  when  a  reasonable 
certainty  is  reached  it  is  for  the  defendant  to  produce  the 
affirmative  proof  requisite  to  break  down  the  prosecutor's 
approximate  case.  (2  Whart.  Cr.  L.,  §§1165,  1166;  Rex  v. 
Rurnsides,  Bell's  C.  C.  282 ;  S.  C,  8  Cox's  C.  0. 370  ;  2  Whart. 
Cr.  Ev.,  §§  321,  356,  357 ;  Lazarus  Case,  1  City  Hall 
Rec.  189 ;  2  Whart.  Ev.,  §  1330 ;  Skellbeck  v.  Garbett,  7 
Q.  B.  846 ;  Hethermgton  v.  Kemp,  4  Camp.  193 ;  Ward  v. 
Lord  Londesborough,  12  C.  B.  252;  Spencer  v.  Thompson, 

6  Ir.  L.  R.  [N.  S.]  537,  565 ;  Stocken  v.  Callrn,  7M.&W. 
515 ;  Twvner  v.  Hughes,  53  Penn.  St.  290 ;  Comm.  v.  Jeffries, 

7  Allen,  548 ;  U.S.  v.  Babcock,  3  Dillon,  571 ;  2  Whart.  Ev., 
§  1328 ;  Oakes  v.  Welter,  16  Vt.  63  ;  Zink  v.  People,  77  N. 
Y.  144.)  Evidence  of  similar  false  representations  to  other 
persons  was  admissible.    (Beilschqfsky  v.  The  People,  3  Hun, 
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40;  8.  C.}  60  N.  Y.  616;  Mayer  v.  People,  80  id.  364,  and 
note,  373.)  The  record  of  the  U.  S.  mails  on  February  10 
was  also  admissible.  (2  Whart.  Ev.,  §  1328.)  The  book 
of  deeds,  showing  a  general  assignment  by  Blanchard,  about 
the  time  the  check  to  Thompson  fell  due,  was  properly  received. 
{Levy  v.  People,  80  N.  Y.  326,  335 ;  People  v.  Ferguson,  8 
Cow.  102 ;  1  Whart.  Ev.,  §§  701,  739 ;  Stats  v.  BwrOett,  55 
Me.  200 ;  Goodell  v.  Hibbard,  32  Mich.  48  ;  Comm.  v.  CosteUo, 
320  Mass.  358.) 

Finch,  J.  The  defendant  was  indicted  for  obtaining  prop- 
erty under  false  pretenses.  The  representations  alleged  to  be 
false  were  stated  in  the  indictment  to  have  been  that  the  ac- 
cused "  was  agent  for  Otto  Gulickof  Utica,  and  that  he  wanted 
to  buy  eighteen  cattle/5?r  Otto  Gulick  of  Utica ;  and  that  Otto 
Gulick  of  Utica  wanted  him  to  buy  for  him  and  send  him 
eighteen  cattle ;  and  that  he  had  a  contract  with  Otto  Gulick 
of  Utica  for  buying  cattle  for  said  Gulick,  and  that  said  Gu- 
lick had  agreed  to  pay  him  one  dollar  a  head  for  buying  cattle 
for  him."  Taking  this  accusation  as  a  whole,  and  construing 
it  in  the  ordinary  sense  and  acceptation  of  the  language  used, 
it  charges  a  false  representation  or  agency  in  the  purchase  of 
the  cattle  for  Gulick.  It  begins  with  that  distinct  assertion, 
and  every  thing  added  is,  on  its  face,  not  only  consistent  with 
it,  but  tends  to  strengthen  and  corroborate  such  averment. 
Representing  himself  to  be  Gulick's  agent,  he  says  that  he 
wants  to  buy  eighteen  cattle  for  him*  that  is,  he,  as  Gulick's 
agent,  which  he  claims  to  be,  desires  to  buy  the  property  for 
his  principal.  He  adds  that  Gulick  wants  him  "  to  buy  for 
him "  the  eighteen  cattle ;  that  is,  the  principal  desires  the 
agent  to  make  that  particular  purchase  in  his  behalf.  The  ac- 
cused adds,  finally,  that  he  has  a  contract  with  Gulick  for  mak- 
ing such  purchases,  by  the  terms  of  which  he,  the  agent,  receives 
one  dollar  a  head  for  the  cattle  bought.  It  is  impossible  to 
misunderstand  the  tenor  of  these  representations  taken  together. 
They  import  an  agency  existing,  action  desired  and  intended 
under  such  agency,  and  a  compensation  of  one  dollar  a  head 


1£82.]  People  of  State  of  New  York  v.  Blanchard.      319 

Opinion  of  the  Court,  per  Finch,  J. 

as  the  reward  for  the  service  rendered.  If  precisely  the  rep- 
resentations stated  in  the  indictment  had  actually  been  made 
to  the  vendor  of  the  cattle,  he  would  have  understood  and 
been  justified  in  understanding  that  he  was  selling  his  cattle 
to  Gulick  through  Blanchard  as  his  agent,  and  that  the  sole 
interest  of  the  latter  in  the  transaction  was  to  perform  his  duty 
and  earn  his  commission  as  agent.  '  If  they  are  to  be  thus  un- 
derstood, and  taken  as  a  whole,  there  was  a  total  failure  of 
proof,  for  it  was  conceded  that  Blanchard  did  not  at  all  profess 
or  pretend  to  be  Gulick's  agent,  or  to  be  buying  for  him  as 
principal  for  a  commission  payable  to  the  agent.  The  vendor 
sold  to  Blanchard  with  no  rights  or  recourse  against  Gulick, 
and  took  the  former's  individual  check  for  his  pay,  so  that  the 
representations  alleged  in  the  indictment,  taken  as  a  whole, 
were  unproved  in  their  entire  scope  and  meaning. 

But  they  were  not  so  taken  and  construed.    While  the  indict- 
ment must  show  what  the  false  pretenses  were,  and  state  them 
with    reasonable   certainty  and  precision  (Rex  v.  Mason,  1 
Leach's  C  0.  487 ;  Reg.  v.  Hertshaw,  L.  &  0.  444),  it  is  not 
necessary  that  the  prosecution  should  prove  them  all.     {State 
v.  Mills,  17  Me.  211 ;  Rex-v.  Hill, R&RO.C.  190.)    A 
conviction  was  had  in  the  present  case,  founded  upon  a  part 
only  of  the  representations  stated  in  the  indictment,  which  was 
permissible ;  but  those  claimed  to  be  established  were  taken 
out  of  and  separated  from  their  context,  and  clothed  with  a 
new  and  different  meaning,  and  this  presents  what  there  is  of 
the  first  point  argued  on  behalf  of  the  appellant.     Disregard- 
ing entirely  the  alleged  claim  of  agency,  two  statements  were 
-culled  from  the  representations  recited  in  the  indictment  and 
made  the  sole  basis  of  the  conviction.     These  were  that  Blan- 
chard said  "  he  wanted  to  buy  eighteen  cattle  for  Otto  Gulick  " 
and  "that  Otto  Gulick  wanted  him  to  buy  for  him  and  send 
eighteen  cattle ; "  and  the  meaning  attached  by  the  court  and 
jury  to  these  words,  was  that  Blanchard  represented  that  he 
wanted  to  buy  in  his  own  name  and  on  his  own  responsibility 
tor  Otto  Gulick  as  a  customer  of  his,  and  that  Gulick  stood 
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ready  as  such  customer  to  make  the  purchase  and  take  the 
property. 

It  is  now  said  that  the  accused  was  indicted  for  one  thing, 
and  convicted  of  another ;  that  he  was  charged  with  a  repre- 
sentation of  agency  and  convicted  on  a  representation  which 
imported  the  exact  contrary ;  that  the  final  construction  put 
npon  the  words  selected  oat,  makes  them  inconsistent  with 
and  repugnant  to  the  other  representations  alleged,  and  intro- 
duces contradiction  into  the  indictment ;  and  that,  therefore, 
the  words  relied  on  cannot  bear  the  new  sense  given  to  them, 
and  must  still  be  read  in  the  light  of  their  context. 

The  argument  in  this  direction  is  not  without  force.  The 
evil  it  points  out  is  that  the  accused  may  have  been  misled  ; 
that  coming  prepared  to  meet  an  accusation  that  he  falsely 
represented  himself  to  be  Gulick's  agent,  and  to  be  purchasing 
as  such,  he  is  suddenly  confronted  with  a  charge  that  he 
claimed  to  be  buying  for  Gulick  as  a  customer  ready  to  take 
the  property  by  purchase  from  the  defendant  as  owner  and 
vendor.  It  was  held  in  The  King  v.  Stevens  (5  East,  244) 
that  "  every  indictment  must  contain  a  complete  description  of 
such  facts  and  circumstances  as  constitute  the  crime  without 
inconsistency  or  repugnancy ; "  and  Lord  Eixenbobough  said 
that  if  the  language  "  be  clearly  capable  of  different  meanings 
it  does  not  Appear  to  clash  with  any  rule  of  construction  applied 
even  to  criminal  proceedings,  to  construe  it  in  that  sense 
in  which  the  party  framing  the  criminal  charge  must  be  under- 
stood  to  have  used  it  if  he  intended  that  his  charge  should  be 
consistent  with  itself." 

We  should  be  impressed  with  the  force  of  this  argument 
but  for  two  considerations.  The  representations  relied  on 
were  proved  almost  literally  as  they  stand  in  the  indictment, 
and  in  such  case  it  appears  to  be  the  rule  that  the  sense  in 
which  they  were  used,  the  meaning  they  were  intended  to  bear, 
and  what  was  designed  to  be  and  was  understood  from  them, 
is  a  question  for  the  jury.  (Beg.  v.  Archer,  6  Cox's  Cr.  Cas. 
518.)  And  besides,  we  are  unable  to  see  how  the  question  of 
variance  was  fairly  raised.     The  representations  proved  were 
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received  without  objection  that  they  were  not  pleaded.  The 
motion  to  direct  a  verdict  for  the  defendant  went  upon  no 
such  distinct  and  definite  ground,  and  none  of  the  exceptions 
to  the  charge  present  the  question.  It  is  best,  therefore,  to 
consider  the  main  question  argued  at  the  bar.  Objections 
were  taken  which  go  to  the  foundation  of  the  criminal  accusa- 
tion and  which  raise  the  inquiry  whether  any  false  pretenses 
were  established.  Those  recited  in  the  indictment  and  proved 
upon  the  trial  resolve  themselves  into  two  elements :  first,  the 
assertion  as  an  existing  fact  of  a  present  business  relation  be- 
tween Blanchard  and  Oulick ;  and,  second,  the  expression  of 
an  intention  to  act  upon  and  in  accordance  with  such  relation. 
The  accused  declared  that  he  was  buying  the  cattle  for  Oulick ; 
that  he  couldn't  make  a  draft  on  him,  for  he  wouldn't  allow 
him  to  draw ;  that  he  wanted  the  cattle  for  Otto,  because  they 
would  suit  him ;  that  they  were  for  Oulick,  who  would  remit 
the  price  in  time  to  meet  the  defendant's  post-dated  check. 
There  is  here  clearly  asserted  an  existing  business  arrangement 
between  Blanchard  and  Oulick,  calculated,  if  truly  stated,  to 
influence  the  purchaser.  It  imported  that  Oulick,  at  that  time, 
desired  to  purchase  of  Blanchard  eighteen  cattle,  selected  by 
the  latter,  and  stood  ready  to  take  them  and  pay  for  them. 
That  was  a  representation  of  an  existing  fact.  It  imported  also 
that  Blanchard  was  buying  with  reference  to  this  fact  and  with 
intent  to  resell  to  Oulick,  and  with  the  means  thus  obtained 
meet  his  post-dated  check.  That  was  a  representation  of  an 
existing  intention  and  promissory  in  its  nature.  By  a  false 
assertion  of  the  existing  business  relation  Thompson  could  be 
deceived ;  by  a  false  assertion  of  Blanchard's  purpose  and  in- 
tention, he  could  not  be.  As  to  that  he  was  forced  to  rely  upon 
the  defendant's  honesty  and  integrity,  and  necessarily  took 
that  risk. 

It  is  now  claimed  that  the  representations  of  fact,  the  asser- 
tion of  an  existing  business  relation  between  Blanchard  and 
Oulick,  were  not  shown  to  be  false,  and  were  proved  to  be 
true.     If  the  jury  were  not  authorized  to  conclude  that  Oulick's 
Siokbls  —  Vol.  XLV.        41 
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letter  to  Blanchard,  dated  February  9th,  reached  him  on  the 
morning  of  the  10th,  before  he  arrived  at  the  cattle-yards  in 
East  Buffalo,  that  contention  was  correct.  In  his  letter  of 
February  8th,  Gulick  told  Blanchard  that  he  wanted  a  choice 
lot  of  cattle  and  requested  him  to  send  on  a  car-load.  He  testi- 
fied also  that  Blanchard  had  a  general  authority  to  buy  for  him 
as  a  customer  whenever  cattle  were  low,  and  had  made  purchases 
for  him  under  both  general  and  special  authorities  for  a  long 
time  and  to  a  large  amount ;  and  that  while  he  had  never  for- 
bidden drafts  on  himself,  he  had  requested  Blanchard  not  to 
draw,  but  allow  him  to  remit.  Disregarding  for  .the  present 
the  letter  of  the  9th,  and  the  fact  appears  to  be  that  when 
Blanchard  bought  these  cattle,  Gulick  did  want  them ;  he  did 
desire  defendant  to  buy  them  for  him  as  a  customer ;  he  did 
stand  ready  to  take  them  and  pay  for  them ;  and  desired  to 
remit  the  price  and  not  be  drawn  upon  for  it  When,  there- 
fore, Blanchard  made  the  representation  stated  in  the  indict- 
ment, that  Gulick  wanted  him  to  buy  for  him  eighteen  head 
of  cattle,  he  told  the  truth.  The  business  relation  alleged  to 
exist  did  exist,  and  the  facts  concerning  it  were  not  mis-stated, 
unless,  as  we  have  before  intimated,  the  jury  were  warranted 
in  finding  that  the  letter  of  the  9th  reached  Blanchard  before 
his  purchase  on  the  10th.  The  letter  itself  is  open  to  the  criti- 
ciflim  that  it  does  not  countermand  the  order  of  the  day  before. 
It  shows  that  Gulick  still  wants  the  load  of  cattle,  still  desires 
Blanchard  to  buy  them  for  him  as  a  customer,  but  says,  "  I 
cannot  conveniently  use  any  cattle  this  week}  "  " I  prefer  to 
have  you  wait  until  next  week,  when  I  hope  to  be  ready."  But 
giving  to  this  rather  mild  expression  of  a  wish  the  full  force 
claimed  for  it  by  the  prosecution,  the  question  remains  whether 
there  was  evidence  from  which  the  jury  were  entitled  to  infer 
its  receipt  before  the  purchase  of  the  cattle.  Gulick  says  he 
mailed  it  on  the  9th  but  cannot  tell  at  what  hour  of  the  day ; 
that  his  custom  was  to  mail  such  letters  at  the  close  of  business 
for  the  day  at  about  6  or  7  o'clock.  We  may,  therefore, 
presume  that  this  letter  was  so  mailed  It  was  proven  that 
the  mail  in  which  the  letter  would  naturally  go  west  left  Utica 
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at  1:20  the  next  morning,  and  reached  Buffalo  at  S  o'clock.  A 
previous  mail  arriving  at  about  midnight  was  regularly  distrib- 
uted in  the  morning,  and  the  carriers  for  its  free  delivery 
left  the  office  at  8  o'clock.  They  left,  therefore,  and  started 
on  their  routes,  just  as  the  later  mail  arrived,  and  before  it 
could  be  distributed.  The  carrier  on  Blanchard's  route,  who 
left  the  poet-office  at  8  o'clock  in  the  morning,  cannot  be  pre- 
sumed to  have  had  the  letter  in  question.  When  the  carrier 
again  went  over  that  route  we  do  not  know.  So  far,  we  can 
presume  from  the  ordinary  course  of  business  that  the  letter 
was  in  the  Buffalo  office  at  8  o'clock,  and  must  also  presume 
that  it  remained  there  until  the  carrier,  who  started  out  at  8 
o'clock,  had  completed  his  route,  returned  to  the  office,  and 
started  out  again  for  a  second  delivery.  How  many  such  de- 
liveries there  are  in  a  day  at  Buffalo  and  at  what  hours  we  do 
not  know.  We  have  no  facts  on  which  to  found  a  further 
presumption,  and  as  it  is  conceded  that  Blanchard  was  at  the 
cattle-yards  making  his  purchases  between  9  and  10  o'clock  in 
the  morning,  and  came  two  miles  and  a  half  in  a  cutter  from 
his  home,  it  is  scarcely  possible  that  he  could  have  had  this 
letter  before  leaving.  The  facts,  therefore,  do  not  warrant 
such  an  inference.  On  the  contrary,  the  natural  and  just  pre- 
sumption to  be  drawn  from  them  is  that  the  letter  did  not 
reach  defendant  until  after  his  purchase.  To  this  must  be 
added,  in  a  criminal  case,  the  presumption  of  innocence,  not  to 
be  overcome  by  a  mere  chance  or  possibility,  and  the  .further 
fact  of  defendant's  oath  that  he  did  not  find  the  letter  when 
he  returned  home  after  the  purchase.  We  are  of  opinion, 
therefore,  that  the  representations  of  fact  as  to  the  business  re- 
lations existing  between  Gulick  and  the  aocused,  and  the  state- 
ment that  Gulick  wanted  him  to  buy  eighteen  cattle  for  him, 
were  proved  to  be  true. 

But  his  further  statement  that  he  "  wanted  to  buy  eighteen 
cattle  for  Gulick ;"  that  he  was  "  buying  them  for  Otto  Gulick ;". 
and  that  with  the  proceeds  of  such  sale  he  would  meet  and 
pay  his  post-dated  check  was  shown  to  be  false ;  for  he  sent  the 
cattle  at  once  to  Albany ;  sold  them  there  at  a  reduced  price, 
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and  never  paid  his  check  given  for  the  purchase.  This  brings 
ns  to  the  final  question  of  the  nature  of  this  representation. 
It  declares  an  intention  and  involves  a  promise.  It  states  a 
present  purpose  and  design  to  sell  the  cattle  when  bought  to 
Gulick,  and  a  promise  to  apply  the  proceeds  resulting  from  such 
sale  to  the  payment  of  the  post-dated  check.  "  I  am  buying  for 
Gulick,"  "  I  want  these  cattle  for  Otto,"  could  mean  only  that 
the  defendant  bought  with  a  then  present  intention  of  sending 
them  to  Gulick.  It  was  a  statement  of  the  design  and  motive 
of  the  accused  in  making  the  purchase.  It  represented  what 
was  at  the  time  in  his  mind,  and  constituted  his  intention,  and 
so  far  as  it  tended  to  affect  or  influence  the  seller  it  was  essen- 
tially a  promise,  and  related  to  the  future.  It  was  as  if  he  had 
said,  after  stating  the  truth  that  Gulick  wanted  the  cattle  and 
stood  ready  to  take  and  pay  for  them,  that  he  would  ship  them 
to  Gulick,  and  on  receiving  the  price  appropriate  it  to  the  pay- 
ment of  the  check.  So  far  as  this  intention  and  promise  were 
concerned  the  seller  necessarily  took  the  risk  of  its  fulfillment. 
He  had  to  rely  alone  upon  the  supposed  honesty  and  integrity 
of  the  defendant,  and  he  was  cheated  not  by  any  false  state- 
ment of  facts,  but  by  reliance  upon  a  promise  and  intention 
not  meant  to  be  fulfilled.  If  one  sells  property  on  credit,  in- 
duced to  do  so  by  the  purchaser's  representation  that  he  has  a 
debt  due  him  from  a  responsible  debtor  which  will  be  paid 
before  the  expiration  of  the  credit  and  which  the  purchaser 
will  use  to  pay  the  seller,  the  latter  consciously  takes  upon  him- 
self th,e  risk  of  the  promise  although  the  facts  stated  are  true. 
The  debt  referred  to  may  exist  and  be  paid  in  time,  so  that  the 
purchaser  has  the  very  expected  means  of  payment,  but  does 
not  pay  and  never  meant  to.  Here  may  have  been  a  fraud  but 
certainly  no  false  pretense.  In  the  present  case  the  vendor  put 
his  confidence  in  two  things :  in  the  facts  which  made  it  possi- 
ble for  the  buyer  to  get  the  means  of  payment,  so  as  to  be  able 
to  pay ;  and  in  his  promise  to  honestly  use  the  property  to  got 
the  means,  and  then  appropriate  them  to  discharge  his  debt. 
Such  protection  as  the  facts  could  give  the  vendor  got.  The 
asserted  means  of  procuring  the  money  to  meet  the  check  in 
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fact  existed,  bat  the  promise  to  use  them  and  then  to  pay  was 
broken,  and  the  vendor  suffered  precisely  at  the  point  where 
he  had  to  take  the  risk  if  he  gave  credit  at  all.  We  have  found 
no  case  which  holds  that  an  indictment  for  false  pretenses  can 
be  founded  upon  an  assertion  of  an  existing  intention,  although 
it  did  not  in  fact  exist  Pollock,  C.  B.,  in  .Archers  Case 
(Dearsley's  C.  C.  453),  describes  the  present  case  very  nearly 
in  his  statement  that  "  if  a  man  says :  'I  want  goods  for  a  cer- 
tain house,  and  I  mean  to  send  them  to  that  house ;  sell  them 
to  me ; '  that  would  not  be  a  representation*  of  an  existing 
fact."  Other  authorities  lead  to  the  same  Conclusion.  (2 
Whart.,  §  2118  ;  WeeSs  Case,  1  D.  &  B.  0.  0?  575 ;  Batmey 
v.  People,  22  K  T.  417;  Reg.  v.  Bates,  3  Cox's  C.  0.  201, 
203 ;  Beg,  v.  Jeimison,  9  id.  158 ;  Bex  v.  Coodhatt,  Buss.  & 
Ey.  461 ;  People  v.  Tompkins,  1  Park.  Or.  238.) 

The  prosecutor  relies  somewhat  on  the  case  of  Lesser 
v.  The  People  (73  N.  T.  78),  but  there  a  feet  was  falsely 
represented,  that  the  maker  of  the  post-dated  check  of- 
fered in  payment  had  a  business,  and  the  check  was  good. 
Here,  as  we  have  seen,  the  facts  stated  were  true,  and  only  the 
intention  and  promise  were  false.  It  is  sought  to  give  these  the 
appearance  and  force  of  a  fact  misrepresented  by  saying  that 
Blanchard  falsely  asserted  an  existing  status,  a  present  relation ; 
or,  that  he  was  then  and  there  acting  upon  such  business  rela- 
tion, whereas,  in  truth  and  in  fact,  he  was  not  so  acting.  But 
the  intent  with  which  he  acted  is  again  the  necessary  test.  If 
that  was  as  he  stated  there  was  no  falsehood  anywhere ;  if  it 
was  not,  that  became  the  sole  and  only  untruth,  since  whether 
he  was  acting  *ipon  the  relation  or  outside  of  it  depended  upon 
nothing  at  the  moment  of  the  purchase,  except  his  then  present 
intention.  "With  either  design  in  his  mind,  his  action  and  con- 
duct up  to  the  closing  of  the  contract  would  have  been  the 
same,  with  no  external  or  tangible  difference.  By  an  existing 
statue  or  relation,  the  prosecutor  must  necessarily  mean  one 
which  is  compounded  of  the  true  facts  and  the  false  intention, 
and  mingle  the  two  in  order  to  construct  a  representation  of 
fact.     But  the  falsity  and  the  fraud  are  still  in  the  intention 
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alone,  and  a  conviction  can  rest  upon  nothing  else,  because 
every  thing  else  was  proved  to  be  true.  And  this,  we,  think, 
must  become  quite  evident  when  we  consider  upon  what  the 
vendor  necessarily  relied  in  giving  credit.  There  were  two 
risks  apparent.  Blanchard  might  be  unable  to  pay  or  only  un- 
willing to  pay.  He  might  fail  to  find  a  purchaser  of  the  cattle 
or  sell  to  one  who  was  irresponsible,  and  so  fail  to  pay  for  want 
of  means.  Against  this  risk  the  seller  guarded  himself  by  say- 
ing :  u  I  want  to  know  to  whom  these  cattle  are  going."  When 
told  that  it  is  Gulick  who  stands  ready  to  take  them,  the 
seller  was  satisfied  that  the  purchaser  need  not  fail  in  payment 
for  lack  of  ability  to  pay.  But  he  took  also  another  risk. 
He  knew  that  the  moment  the  sale  was  complete,  Blanchard 
could  sell  to  whom  he  pleased  and  for  what  price  he  pleased, 
and  might,  with  the  money  in  his  pocket,  refuse  to  pay.  That 
was  the  risk  of  future  action.  It  respected  not  an  existing  fact 
but  one  yet  to  arise,  and  as  to  that  he  was  compelled  to  trust 
and  did  trust  wholly  to  Blanchard's  promise  and  his  character 
as  the  sole  guaranty  of  its  fulfillment.  The  vendor,  as  we  have 
said,  was  cheated  precisely  at  that  point ;  not  by  a  false  pre- 
tense, but  by  a  broken  and  fraudulent  promise.  We  are  of  the 
opinion,  therefore,  that  the  conviction  of  the  defendant  upon 
the  facts  developed  on  the  trial  cannot  be  sustained. 

The  judgment  of  the  General  Term  and  of  the  Criminal 
Term  of  the  Superior  Court  of  Buffalo  should  be  reversed  and 
a  new  trial  granted. 

All  concur,  except  Andrews,  Ch.  J.,  and  Tract,  J.,  not 
voting. 

Judgment  reversed.  * 


Edwakd  Newoomb,  Receiver,  etc.,   Appellant,  v.  Matthew 

Hale,  Impleaded,  etc.,  Respondent. 

Where,  upon  the  sale  of  a  bond  and  mortgage,  the  assignor  has  guaranteed 
the  payment,  he  is  not  released  from  liability  on  his  guaranty  by  a  fail* 
ore  on  the  part  of  the  assignee  to  comply  with  a  notice  requiring  him  to> 
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proceed  to  oolleci  the  indebtedness  by  legal  proceedings,  although  the 
property  has,  after  the  notice,  depreciated  in  value,  and  the  obligor  has 
become  insolvent. 
It  is  the  duty  of  the  guarantor  in  such  case  to  pay  the  debt  when  it  ma- 
tures, and  he  can  then  protect  himself  by  enforcing  the  principal  obliga- 
tion; he  cannot,  by  notice,  impose  upon  the  creditor  the  duty  of  active 
diligence. 

(Argued  October  12, 1882 ;  decided  November  14, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon  an 
order  made  May  14,  1881,  which  affirmed  a  judgment  in  favor 
of  defendant  Hale,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

This  action  was  brought  to  foreclose  a  mortgage  executed  by 
defendant  Cameron,  which  mortgage  with  the  accompanying 
bond  had  been  assigned  by  defendant  Hale  to  plaintiff.  In 
and  by  the  assignment,  Hale  guaranteed  the  payment  of  the 
bond ;  this  was  set  forth  in  the  complaint,  and  a  personal  judg- 
ment was  asked  against  Hale  for  any  deficiency. 

It  appeared  that  in  October,  1874,  Hale  served  upon  plaint- 
iff a  written  notice  requiring  it  to  foreclose  the  mortgage. 
Subsequently  he  withdrew  the  notice,  and  consented  that  his 
guaranty  should  remain  in  full  force  so  long  as  the  interest  on 
die  mortgage  was  promptly  paid,  but  notified  plaintiff  to  pro- 
ceed at  once  to  foreclose  whenever  there  was  a  default  in 
payment  of  more  than  one  installment  of  interest.  Interest 
was  payable  semi-annually,  and  none  was  paid  after  October, 
1876.  This  action  was  commenced  in  1879.  Hale  was  not 
notified  of  the  default  in  payment.  It  appeared  that  after  such 
default  the  property  greatly  depreciated  in  value. 

N.  C.  Moak  for  appellant.  The  respondent  having  for  a 
valuable  consideration  between  him  and  the  insurance  company, 
guaranteed  the  payment  of  the  bond  and  mortgage,  was,  as  be- 
tween himself  and  the  company,  a  principal  debtor.  (  Wells  v. 
JUann,  45  N.  T.  327,  330 ;  Pain  v.  Packard,  13  Johns.  174 ; 
Tremble  v.  Thorn,  16  id.  151 ;  King  v.  Baldwin,  17  id.  384 ; 
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Eerrick  v.  Borst,  4  Hill,  650  ;  Pitts  v.  Congdon,  2  Comst.  352 ; 
Deck  v.  Works,  18  Hun,  266,  274 ;  Brown  v.  Cwtis,  2  N.  T. 
229  ;  Smith  v.  Steele,  25  Vt.  427 ;  CordeU  v.  McNieU,  21  N.  Y. 
336 ;  .SriKa?  v.  Butt,  67  id.  237,  240-2 ;  Alien  v.  Eighmie, 
14  Hun,  559 ;  79  K  T.  632 ;  Torrey  v.  Hadley,  27  Barb.  192 ; 
Marshall  v.  2?<w*6»,  78  N.  T.  414,  420-2  ;  Calvo  v.  Dams,  73 
id.  211 ;  Marsh  v.  Pife,  10  Paige,  595 ;  Munger  v.  Albany 
City  Bank,  85  N".  Y.  591-2 ;  Schroeppel  v.  /Sfawu,  3  id.  454  ; 
Sunt  v.  Purdy,  82  id.  490 ;  R&fnsen  v.  Beekman,  25  id.  552 ; 
Northern  Ins.  Co.  v.  TPW^rf,  76  id.  445 ;  13  Hun,  168 ;  76 
N.  Y.  447-8 ;  Craig  v.  Parks,  40  id.  181 ;  Colgrove  v.  Toll- 
man, 67  id.  95.)  The  defendant  Hale  did  not  give  the  plaintiff 
or  the  company  a  proper  notice  to  foreclose.  (  Valentine  v. 
Fa/rmington,  2  Edw.  Oh.  52 ;  Mutual  Life  Ins.  Co.  v.  Davies, 
44  N.  Y.  Supr.  Ot.  172 ;  Hunt  v.  Purdy,  82  K  Y.  486,  490 ; 
Singer  v.  Troutman,  49  Barb.  182 ;  Wolleshare  v.  Searles,  45 
Penn.  St.  45 ;  Cope  v.  Smith,  8  S.  &  R.  110 ;  Eden  v.  Orcwy 
ford,  44  Penn.  St.  105;  FiMer  v.  Eershey,  90  id.  363 ;  Mair 
v.  Conovan,  8  Daly,  272.)  As  defendant  Hale  was  indemnified 
by  the  owner  of  the  property  to  the  extent  of  $800  for  any 
judgment,  for  a  deficiency  that  might  be  obtained  against  him, 
the  court  should  have  directed  that  he  be  held  liable  to  that 
extent,  at  least,  upon  his  guaranty.  (1  Story's  Eq.  Jur.,  §  327 ; 
Moore  v.  Paine,  12  "Wend.  123 ;  Eleinhaus  v.  Generous,  25 
Ohio  St.  667 ;  Smith  v.  Steele,  25  Vt.  427 ;  Eiggins  v.  Wright, 
43  Barb.  461 ;  Morgan  v.  Franklyn,  55  How.  244.) 

Samuel  Hand  for  respondent.  If  a  surety  requests  the 
creditor  to  proceed  and  enforce  his  security  against  the  prin- 
cipal, and  he  omits  to  do  so  within  a  reasonable  time,  so  that  a 
loss  occurs,  the  surety  is  discharged.  {King  v.  Baldwin,  17 
Johns.  384 ;  Remsen  v.  Beekman,  25  N.  Y.  552 ;  Northern 
Ins.  Co.  v.  Wright,  13  Hun,  166 ;  S.  C,  76  N.  Y.  446  ;  Coin 
grove  v.  Tollman,  67  id.  95.)  The  respondent  stood  in  the 
relation  of  surety  to  the  principal  debtor.  {Calvo  v.  Dairies, 
73  N.  Y.  211 ;  Remsen  v.  Beekman,  2$  id.  552, 556,  557.)  He 
was  never,  in  fact,  the  principal  debtor  or  any  thing  but  a 
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surety.  {Northern  Ins.  Co.  v.  Wright,  13  Hun,  166, 168 ;  76 
K  Y.  446 ;  19  Alb.  L.  J.  378.)  A  verbal  notice  given  by 
respondent  was  sufficient.  (Northern  Ins.  Go.  v.  Wright,  13 
Hun,  166,  168 ;  76  N.  T.  446 ;  19  Alb.  L.  J.  378.)  The  fact 
that  the  respondent  protected  himself  to  some  extent  against 
loss  by  his  agreement  with  Bergman  does  not  affect  the  ques- 
tion of  his  liability.  (Simpson  v.  Brown,  68  N.  Y.  355.)  The 
guaranty  was  not  of  the  payment  of  the  bond,  but  of  the  mort- 
gage. This  was  equivalent  to  a  guaranty  of  collection  only, 
and  the  neglect  of  plaintiff  or  the  company  to  foreclose  after  a 
failure  to  pay  interest,  while  the  premises  were  constantly 
depreciating,  of  itself  discharged  the  surety,  without  reference 
to  the  question  of  notice.  (Northern  Ins.  Co.  v.  Wright,  13 
Hun,  166,  168 ;  76  N.  Y.  446 ;  19  Alb.  L.  J.  378 ;  MerriU  v. 
BwrthoUok,  36  N.  Y.  44 ;  S.  C,  47  Barb.  253.) 

Andrews,  Oh.  J.  The  doctrine  that  a  surety  is  entitled  by 
notice  to  call  upon  the  creditor  to  proceed  to  collect  the  debt 
by  legal  proceedings  against  the  principal,  on  the  debt  becom- 
ing due,  although  no  such  obligation  is  imposed  by  the  con- 
tract, and  that  the  creditor  fairing  to  comply  the  surety  is  dis- 
charged to  the  extent  of  the  loss  sustained  by  the  delay,  came 
into  the  law  of  this  State  with  Pain  v.  Paekard  (13  Johns. 
174),  which  was  an  action  against  the  defendant  on  a  joint  note 
signed  by  him  as  surely  for  one  Munson,  the  other  joint  maker, 
given  for  a  debt  owing  by  Munson  to  the  plaintiff.  The  court 
held  that  the  surety  was  discharged  by  the  delay  of  the  creditor 
to  proceed  after  notice  to  collect  the  note  of  Munson,  he  having 
subsequently  become  insolvent.  The  same  decision,  under 
circumstances  substantially  similar,  was  made  'by  the  Court  of 
Errors  in  King  v.  Baldwin  (17  Johns.  384),  overruling  the 
chancellor  (2  Johns.  Oh.  558).  The  doctrine  of  Pam  v. 
Packard,  though  frequently  criticised,  has  not  been  overruled, 
but  the  courts  have  not  been  disposed  to  apply  it,  except  in 
cases  where  the  surety  became  such  at  the  inception  of  the 
contract,  or  that  relation  was  created  by  dealings  between  the 
parties  originally  bound  by  the  contract  subsequent  thereto  of 
SiCKEia  —  Vol.  XLV.        42 
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which  the  creditor  had  notice.  In  Trimble  v.  Thome  (16 
Johns.  151),  the  court  refused  to  apply  it  to  the  case  of  an 
indorser  for  value  on  the  ground  that  the  indorser,  though  in 
the  nature  of  a  surety,  is  answerable  upon  an  independent 
contract,  and  that  it  was  his  duty  to  take  up  the  bill  when  dis- 
honored. 

Spenotr,  Ch.  J.,  in  his  opinion  in  King  v.  Baldwin  (17 
Johns.  386),  seems  to  assume  that  a  surety  may  always  proceed 
in  a  court  of  equity,  after  the  debt  becomes  due,  to  compel  the 
creditor  to  collect  of  the  principal  debtor.  But  the  authorities 
do  not  sustain  the  broad  proposition  assumed  by  the  learned 
judge.  There  must  be  some  specific  equity  beyond  the  mere 
relation  of  surety  and  creditor  to  entitle  the  surety  to  this  re- 
lief. {Hayes  v.  Ward,  4  Johns.  Ch.  131 ;  In  re  Babcock,  3 
Story,  393 ;  Marsh  v.  Pike,  1  Sandf .  Ch.  210 ;  8.  C9 10  Paige, 
595  ;  Wright  v.  Nutt,  3  Bro.  Ch.  326 ;  Story's  Eq.,  §  327 ;  2  L. 
C.  Eq.  1890.)  In  the  leading  opinion  in  King  v.  Baldwin, 
the  doctrine  of  Pain  v.  Packard  was  put  on  the  ground  of  a 
moral  or  equitable  duty  resting  upon  the  creditor  to  obtain 
payment  of  the  principal  debtor,  and  not  from  the  surety,  un- 
less the  principal  is  unable  to  pay,  and  that  this  accords  with 
the  presumed  intention  of  the  parties.  This  reasoning  applies 
where  the  strict  relation  of  principal  and  surety  exists,  and  the 
latter  has  entered  into  the  contract  solely  for  the  benefit  of  the 
principal  debtor,  and  the  doctrine  may  perhaps  be  consistently 
applied  in  special  cases  where  the  relation  is  created  by  subse- 
quent dealings  between  the  original  debtors,  as  in  Colgrove  v. 
Tollman  (67  N.  T.  95 ;  23  Am.  Rep.  90).  The  case  of  Rent- 
sen  v.  Beehnan  (25  N.  Y.  552)  is  within  the  principle  of  Pain 
v.  Packard.  The  defendant  in  that  case  was  a  surety  in  form 
as  well  as  in  fact,  having  guaranteed  the  bond  of  one  Livingston 
that  he  might  obtain  the  release  of  a  part  of  mortgaged  premi- 
ses from  the  plaintiff's  mortgage. 

The  case  here  is  that  of  a  guaranty  of  payment  made  by 
a  vendor,  on  the  sale  to  the  plaintiff  of  a  bond  and  mortgage, 
the  former  receiving  the  full  amount  of  the  security  as  the 
consideration  of  the  transfer,  and  the  question  is  whether  the 
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doctrine  of  Pain  v.  Packard,  applies  so  as  to  release  the 
defendant  from  liability  on  his  guaranty  by  reason  of  the  neg- 
lect of  the  plaintiff,  as  assignee  of  the  bond  and  mortgage, 
to  proceed  after  notice  to  collect  it,  the  property  having  mean- 
while depreciated  in  value,  and  the  obligor  having  become  in- 
solvent. 

The  general  role  is  well  settled,  that  mere  delay  by  a  cred- 
itor to  collect  of  the  principal  debtor,  or  to  proceed  against  a 
fund  pledged  by  him  for  the  payment  of  the  debt,  will  not 
exonerate  the  surety  or  affect  his  liability,  notwithstanding  loss 
may  have  resulted  from  the  delay.  (SohroeppeU  v.  Shaw,  3 
Oomst  446 ;  King  v.  Baldwin,,  2  Johns.  Oh.  558 ;  Eyre  v. 
Everett,  2  Rubs.  881 ;  Story's  Equity,  §  326.)  The  rule  of 
course  yields  where  the  duty  to  proceed  with  diligence  to  col- 
lect of  the  principal  debtor  is  imposed  by  the  contract,  as  in 
the  case  of  a  guaranty  of  collection.  (Northern,  Ins.  Co.  v. 
Wright,  76  N.  T.  445.)  The  creditor  in  such  case  is  bound  to 
take  the  necessary  steps  to  enforce  payment  after  the  debt 
becomes  due,  without  notice  from  the  guarantor.  The  dis- 
tinction between  the  situation  of  the  defendant  in  this  case 
and  of  the  surety  in  the  case  of  Pain,  v.  Packard  is  very 
broad.  The  relation  of  principal  and  surety  never  existed 
between  the  defendant  and  the  mortgagor.  Their  relation 
was  that  of  debtor  and  creditor  simply.  Nor  were  their  rela- 
tions changed  by  the  conveyance  by  the  mortgagor  to 
Shaffer,  who  in  the  grant  assumed  the  payment  of  the  mort- 
gage. But  the  land,  after  the  conveyance,  became  in  equity 
the  primary  fund  for  the  payment  of  the  debt,  and  the  holder 
of  the  mortgage,  with  notice  of  the  grant,  could  not  release  the 
land,  or  impair  the  lien  of  the  mortgage  to  the  prejudice  of  the 
original  debtor.  And  in  case  of  foreclosure,  the  court,  having 
all  the  parties  before  it,  would,  by  its  decree,  adjust  the  several 
obligations  of  the  parties,  according  to  their  respective  equities. 
(Galvo  v.  Domes,  73  N.  T.  211 ;  29  Am.  Rep.  130 ;  Marshall 
v.  Davies,  78  N.  Y.  414.)  The  guaranty  of  the  defendant 
was  not  entered  into  for  the  benefit  of  the  original  debtor,  but 
for  his  own  benefit,  subsequent  to  the  original  transaction,  and 
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upon  a  new  and  independent  consideration  moving  from  the 
plaintiff.  The  engagement  was  collateral  in  form,  bnt  it  was 
in  substance  an  original  undertaking,  and  an  immediate  right 
of  action  accrued  thereon  to  the  plaintiff,  on  the  mortgage  debt 
becoming  due.  (OardeUr.  McNid,  21 N.  Y.  336.)  It  was,  by  the 
contract,  the  duty  of  the  defendant  to  pay  the  mortgage  when 
the  debt  matured.  The  neglect  in  the  first  instance  was  his, 
and  he  could  not,  we  think,  by  notice,  impose  upon  his  assignee 
the  duty  of  proceeding  against  the  land.  Aranming  that  in 
some  respects  he  stood  in  the  relation  of  a  surety, "  it  was  his 
business,"  as  said  by  Lord  Eldon,  in  Wright  v.  Simpson  (6 
Ves.  Jr.  714),  "  to  see  whether  the  principal  pays,  and  not  that 
of  the  creditor."  It  was  said  by  the  court,  in  WeUs  v.  Mourn 
(45  K  Y.  327 ;  6  Am.  Kep.  93),  that  "it  is  the  right  of  a 
surety  to  pay  the  debt  and  prosecute  the  principal,  and  one 
who  for  value  transfers  the  debt  or  security,  and  thereupon  be- 
comes guarantor  or  indorser,  can  protect  himself  against  the 
consequences  of  delay  in  enforcing  the  principal  obligation, 
and  cannot  by  notice  impose  upon  the  creditor  the  duty  of 
active  diligence  at  the  risk  of  discharging  the  surety  by  omit- 
ting it."  The  qualification  of  the  doctrine  of  Pain  v.  Packard, 
stated  in  Wells  v.  Mown,  was  recognized  in  Oolgrove  v.  Tail- 
man  (wpra),  and  is,  we  think,  well  founded.  The  circum- 
stances under  which  the  guaranty  was  executed,  do  not  justify 
the  inference  of  an  intention  between  the  parties  that  the 
plaintiff  should  resort  to  the  land  before  calling  upon  the  de- 
fendant to  answer  his  obligation,  and  as  the  right  of  the  de- 
fendant to  subrogation  to  the  security  on  payment  of  the 
mortgage  was  perfect  and  unembarrassed,  his  remedy,  if  he 
desired  to  hasten  the  collection,  was  to  perform  his  contract 
and  proceed  himself  to  enforce  the  security.  This  case  is  not, 
we  think,  governed  by  the  doctrine  of  Pain  v.  Packard,  and 
the  judgment,  so  far  as  it  relieves  the  defendant  from  liability 
for  any  deficiency  which  may  arise  on  the  sale  of  the  mort- 
gaged premises,  is  erroneous. 
Judgment  as  to  the  defendant,  Hale,  reversed,  and  modified 
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by  inserting  a  provision  adjudging  the  defendant  liable  for  any 
deficiency,  and,  as  so  modified,  affirmed,  with  costs. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  accordingly. 


Jemima  C.  Larkin,  as  Administratrix,  etc.,  Appellant,  v.  Wil- 
liam Habdenbbook,  Respondent. 

Where  the  holder  of  a  promissory  note  voluntarily  cancels  the  same,  and 
surrenders  it  to  the  maker,  this,  although  no  consideration  was  paid,  in 
the  absence  of  fraud  or  mistake,  operates  in  law  as  a  release  and  dis- 
charge of  the  maker's  liability. 

(Argued  October  20, 1882 ;  decided  November  14,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  February  15,  1881,  which  affirmed  a  judgment 
in  favor  of  defendant,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  the  amount  of  a  promis- 
sory note  executed  by  defendant  to  Isaac  0.  Loper,  plaintiff's 
testator,  which  the  complaint  alleged  had  been  lost  or  destroyed. 

The  referee  found  that  said  Loper  executed  to  defendant  a 
deed  of  certain  premises,  and  in  consideration  thereof,  the  note 
in  suit  was  executed,  and  delivered  to  the  grantor,  who  there- 
after voluntarily  and  intentionally  canceled,  destroyed,  and 
surrendered  up  the  same  to  the  defendant. 

Further  facts  appear  in  the  opinion. 

J.  J.  Perry  for  appellant.  The  note  having  been  destroyed 
or  canceled  by  the  tearing  off  the  signature  of  the  maker,  and 
its  delivery  to  him  by  the  payee,  and  there  being  no  mistake 
or  fraud  alleged,  it  operated  as  a  release  and  discharge 
of  the  defendant  from  all  liability  therein.  (Poth.  Obln. 
n.  608,  609;  Bouv.  Law  Diet.,  title  "Release,"  2  Eq. 
Cases    Abr.    617;    Albert   v.  Ziegler,    29    Penn.    St.     50; 
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Beach  v.  Endress,  51  Barb.  570;  Doty  v.  Wilson,  5 
Lans.  10;  Kent  v.  Reynolds,  8  Hun,  559;  Vcmderbeck 
v.  Vanderbeck,  30  N.  J.  Eq.  265 ;  Booth  v.  Smith,  3  Wood's 
C.  0. 19 ;  Adams  v.  HvU,  2  Denio,  3;  TPfoakr  v.  Bitting** 
38  N.  Y.  263  ;  Barker  v.  Bradley,  42  id.  316.) 

John  J.  Armstrong  for  respondent. 

Miller,  J.  The  note  described  in  the  complaint  was  given 
by  the  defendant  to  the  plaintiffs  intestate,  upon  the  convey- 
ance to  him  of  certain  real  estate,  and  as  a  consideration  there- 
for, on  the  11th  day  of  October,  1870.  The  referee  before  whom 
the  trial  was  had  has  found  that  in  or  about  the  month  of 
January,  1871,  the  grantor  voluntarily  and  intentionally  can- 
celed, destroyed  and  surrendered  up  to  the  defendant  said 
security  and  note,  and  as  a  conclusion  of  law,  the  intestate 
discharged  the  defendant  thereon,  and  that  no  recovery  could 
be  had  either  on  the  note  or  on  the  original  consideration. 
We  think  that  the  finding  of  fact  by  the  referee  is  suffi- 
ciently supported  by  the  evidence,  and  that  the  conclusion  ar- 
rived at  was  the  legal  and  nece&ary  result  of  said  finding. 
The  rule  seems  to  be  well  settled  by  the  authorities  that 
where  an  obligee  delivers  up  the  obligation  which  he  holds 
against  another  party,  with  the  intent  and  for  the  purpose  of 
discharging  the  debt,  where  there  is  no  fraud  or  mistake  al- 
leged or  proven,  that  such  surrender  operates  in  law  as  a  re- 
lease and  discharge  of  the  liability  thereon ;  nor  is  any  con- 
sideration required  to  support  such  a  transaction  when  it  has 
been  fully  executed.  (Bouv.  Law  Die,  title  Release;  Alberts 
Ears,  v.  Ziegler's  Bars.,  29  Penn.  St.  50 ;  Beach  v.  Endress, 
51  Barb.  570 ;  Doty  v.  Wilson,  5  Lans.  10.) 

There  certainly  could  not  be  higher  evidence  of  an  inten- 
tion to  discharge  and  cancel  a  debt  than  by  a  destruction  and 
surrender  of  the  instrument  which  created  it,  to  a  party  who 
is  liable  by  virtue  of  the  same.  In  this  case  the  evidence 
shows  that  the  deed  and  the  note  were  executed  under  some- 
what peculiar  circumstances,  and  it  may  perhaps  be  inferred 
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that  the  design  was  to  protect  the  property  of  the  grantor 
from  liability  to  creditors.  While  these  facte  would  not  ex- 
onerate the  defendant  from  an  obligation  he  assumed  in  tak- 
ing the  conveyance  and  giving  the  note,  yet  under  the  de- 
cisions cited  the  grantor  had  a  perfect  right  to  surrender  and 
cancel  the  note,  and  the  testimony  shows  that  on  being  ap- 
plied to  for  the  note,  and  it  being  stated  to  him  that  the 
business  was  settled,  he  left  the  room  where  he  was,  returned 
and  produced  a  piece  of  paper  with  the  defendant's  signature, 
he  said  it  was  the  signature  to  the  note  and  "  that  settled 
it,"  and  handed  the  same  to  the  person  who  made  the  appli- 
cation on  behalf  of  the  defendant. 

These  facts,  together  with  the  findings  of  the  referee,  are, 
we  think,  conclusive  in  regard  to  the  surrender  or  destruction 
of  the  note,  and  upon  no  legal  ground  can  the  action  of  the 
plaintiff  be  maintained.  The  fact  that  the  deed  was  absolute 
upon  its  face  and  expressed  a  consideration  cannot  affect  the 
right  of  the  holder  of  the  note  to  cancel  and  discharge  it,  or  to 
make  a  valid  gift  by  delivery  of  the  same  to  the  maker  thereof, 
and  the  admission  of  evidence  to  show  such  a  transaction  does 
not  violate  the  well-established  rule  of  law  that  parol  evidence 
is  inadmissible,  and  cannot  be  introduced  to  contradict  the  deed 
or  to  impair  its  legitimate  effect.  The  execution  of  the  deed 
and  note,  and  their  delivery,  constituted  one  transaction,  and 
the  surrender  of  the  note  is  another  and  a  different  one,  distinct 
and  independent  of  itself,  and  having  no  relation  whatever  to 
the  original  transaction.  Nor  is  proof  of  such  surrender  evi- 
dence tending  to  establish  an  intention  on  the  part  of  the 
grantee  to  reconvey  the  property,  but  proof  of  the  act  of  the 
grantor  by  which  he  released  and  discharged  the  grantee  from 
the  obligation  which  he  had  assumed.  We  do  not  perceive  that 
any  rule  of  evidence  was  violated  by  the  admission  of  the  evi- 
dence establishing  the  surrender  and  cancellation  of  the  note 
by  the  original  grantor.  The  fact  that  defendant  did  not  offer 
to  reconvey  the  premises  is  not  a  proper  subject  of  considera- 
tion in  this  action,  which  involves  simply  the  liability  of  the 
defendant  upon  the  note  in  question. 
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It  may  be  conceded,  as  is  claimed  by  the  counsel  for  the  ap- 
pellant, that  the  money  consideration  and  acknowledgment  of 
its  payment  expressed  in  the  deed  is  prima  facie  evidence  that 
such  was  the  consideration ;  but  this  presumption  does  not  in- 
terfere with  the  right  to  show  an  independent  act  by  which  an 
obligation  taken  in  consideration  of  a  conveyance  was  given  up 
voluntarily  to  the  party  who  executed  it. 

After  a  careful  consideration  of  the  position  urged  by  the 
counsel  for  the  appellant  and  the  authorities  cited  by  him,  we 
are  unable  to  discover  any  ground  of  error  in  the  trial  court  in 
holding  that  the  complaint  should  be  dismissed. 

There  was  no  error  on  the  trial  in  the  admission  of  testimony 
or  in  the  refusals  to  find  as  requested  by  the  counsel  for  the 
appellant,  or  in  any  of  the  rulings  to  which  exceptions  were 
taken  by  him. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 
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Henky  W.  Ons,  Respondent,  v.  James  M.  Dodd  et  al.,  Appel- 
lants. 

Under  the  Mechanics'  Lien  Law  for  this  State,  excepting  certain  counties 
(Chap.  489,  Laws  of  1873,  as  amended  by  chap.  283,  Laws  of  1875),  the 
simple  consent  of  the  owner  of  real  estate  to  the  making  of  any  erections 
or  improvements  thereon,  is  sufficient  to  give  one  performing  labor  or 
furnishing  materials  therefor,  and  who  has  filed  the  prescribed  notice,  a 
lien  upon  the  land ;  it  is  not  essential  that  the  owner  himself  should  have 
contracted  for  the  erections  or  improvements. 

Where,  therefore,  the  owners  of  certain  lands  leased  the  same  for  a  term  of 
years,  the  lessees  covenanting  to  erect  certain  buildings  and  structures 
thereon  which  at  the  expiration  of  the  lease  should  become  the  property 
of  the  owners,  and  where  the  plaintiff,  under  a  contract  with  the  lessee, 
erected  the  buildings  and  structures  specified,  and  filed  the  notice  re- 
quired to  effect  a  lien,  held,  that  he  thereby  acquired  a  valid  lien  as 
against  the  owners  for  the  balance  due  him. 


(Argued  October  28, 1882 ;  decided  November  14, 1882.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  May,  1881,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 
(Eeported  below,  24  Hun,  538.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

A.  Schoonmaker  for  appellants.  One  asserting  a  lien  by 
virtue  of  the  Mechanics'  Lien  Acts  must  bring  himself  within 
their  terms,  regularly  and  strictly.  They  cannot  be  extended 
by  implication.  (Cheyne  v.  Troy  Hospital  Ass'n,  65  N.  Y. 
289  ;  Mushlitt  v.  Silverman,,  50  id.  360 ;'  Moore  v.  Mausert, 
5  Lans.  173,  177;  Grant  v.  Vandercook,  57  Barb.  165  ;  Cod- 
dington  v.  Dry  Dock  Co.,  2  Yroom,  477.)  The  word  "  owner  " 
as  used  in  the  Mechanics'  Lien  Acts  of  1873  and  1875,  imports 
an  absolute  owner.  (AveriU  v.  Taylor,  8  W.  Y.  44 ;  Ombony 
v.  Jones,  19  id.  234 ;  Pelton  v.  Westcliester  Ins.  Co.,  77  id. 
605;  DoJm  v.  Farmer^  Ins.  Co.,  5  Lans.  279;  Tyler  v. 
jEtna  Fire  Ins.  Co.,  12  "Wend.  513 ;  Hathaway  v.  Payne, 
34  N.  Y.  103 ;  'Kneeland  on  Mechanics'  Liens,  26-30.)  The 
agreement  proved  in  this  case  does  not  contain  a  building  con- 
tract. (Gay  v.  Brown,  1  E.  D.  Smith,  725  ;  Miller  v.  Clark, 
2  id.  543 ;  Walker  v.  Paine,  id.  662 ;  Heroy  v.  Hendricks, 
4  id.  768 ;  HaUahan  v.  Hubert,  11  Abb.  [N.  S.]  326.)  No 
lien  can  be  created  upon  the  interest  of  any  person,  as  owner 
of  the  premises,  except  such  person,  either  by  himself  or  his 
agent,  enters  into  a  contract  for  doing  the  work,  either  ex- 
press or  implied.  (Knapp  v.  Brown  et  al.,  45  N.  Y.  207 ; 
Muldoon  v.  Pitt  et  al.,  54  id.  269 ;  Dugan  v.  Brophy,  55 
How.  121 ;  Burbridge  v.  Morey,  54  id.  446.) 

E.  S.  Wood  for  respondent.  The  acts  of  the  owners  are 
sufficient  to  constitute  a  consent  under  chapter  489,  Laws  of 
1873.  (NelMs  v.  Bellinger,  6  Hun,  560 ;  McGrcuw  v.  God- 
frey, 14  Abb.  [N.  S.]  397 ;  Busted  v.  Mathes,  77  N.  Y. 
388.) 
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Earl,  J.  This  action  was  brought  to  enforce  a  mechanic's 
lien  under  the  act  (Chap.  489  of  the  Laws  of  1873,  as 
amended  by  chap.  233  of  the  Laws  of  1875),  which  act  is  ap- 
plicable to  Ulster  county. 

In  1878  the  appellants,  Dodd  and  Boss,  were  owners  in  fee 
of  certain  real  estate  situated  in  Ulster  county,  and  in  March 
of  that  year  they  executed  a  lease  of  the  real  estate  to  the 
Union  Portland  Cement  Company,  a  domestic  corporation,  for 
the  term  of  seven  years,  with  the  right  to  two  renewals  of  the 
lease  for  the  term  of  seven  years  each.  By  the  terms  of  the 
lease,  the  company  covenanted  with  the  lessors,  at  its  own  ex- 
pense, to  construct  and  complete,  upon  the  real  estate,  some 
buildings  and  other  improvements  necessary  for  the  manufac- 
ture of  Portland  cement.  It  was  also  provided  in  the  lease 
that  all  of  such  buildings  and  improvements  should  immedi- 
ately attach  to  the  freehold,  become  part  of  the  demised  prem- 
ises, not  to  be  removed  during,  or  at  the  expiration  of  the 
lease ;  that  they  were  to  be  kept  in  repair  by  the  lessee,  be 
replaced  by  it  in  case  of  destruction,  and  kept  insured  by  it  in 
the  name  of  the  lessors  in  such  insurance  company  and  in  such 
amount  as  they  might  name. 

In  May  thereafter  the  company  entered  into  a  contract  with 
the  plaintiff  for  the  erection  of  the  buildings  and  structures 
mentioned  in  the  lease,  and  he  performed  the  labor  and  fur-, 
nished  the  materials  for  that  purpose,  and  after  the  completion 
of  his  work  there  was  due  him  for  his  work  and  materials  a 
balance  of  upwards  of  $8,000.  During  the  progress  of  the 
work  on  the  improvements,  and  about  the  time  of  the  com- 
mencement thereof,  the  lessors  came  upon  the  premises  and 
advised  about  the  location  of  the  Structures,  and  gave  some 
directions  as  to  the  method  of  their  construction.  On  the 
2d  day  of  September,  1878,  the  plaintiff  filed  with  the 
clerk  of  Ulster  county  the  notice  required  by  law  to  effect  a 
lien  upon  the  premises.  This  action  having  been  commenced 
to  foreclose  the  lien,  the  defendants  Dodd  and  Ross  answered, 
and  the  issues  were  referred  to  a  referee,  who  found  in  favor 
of  the  plaintiff,  that  the  structures  and  improvements  made 
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upon  the  premises  by  the  plaintiff  were  so  made  in  pursuance 
of  an  agreement  between  them  and  the  cement  company,  and 
by  and  with  their  consent. 

The  sole  question  for  our  determination  is,  whether,  under 
the  circumstances  of  this  case,  the  simple  consent  of  Dodd  and 
Ross  to  the  making  of  the  erections  and  improvements  upon 
their  real  estate  was  sufficient,  under  the  act  referred  to,  to 
give  the  plaintiff  a  lien  upon  their  interest  in  the  real  estate ; 
and  the  solution  of  that  question  depends  upon  the  construc- 
tion to  be  given  to  the  first  section  of  the  act.     That  provides 
that "  any  person  who  shall  hereafter  perform  any  labor  in 
erecting,  altering  or  repairing  any  house,  building,  or  building 
lot  in  either  of  the  counties  of  this  State  (excepting  certain 
counties),  or  who  shall  furnish  any  materials  therefor  with  the 
consent  of  the  owner,  being  such  owner  as  is  in  this  section 
hereinafter  described,  shall,  on  filing  with  the  county  clerk  of 
the  county  in  which  the  property  is  situated  the  notice  pre- 
scribed by  the  fourth  section  of  this  act,  have  a  lien  for  the 
value  of  such  labor  and  materials  upon  such  house,  building 
or  appurtenances,  and  upon  the  lot,  etc.,  upon  which  the  same 
shall  stand,  to  the  extent  of  the  right,  title  and  interest  of  the 
owner  of  the  property,  whether  owner  in  fee  or  of  a  less  estate, 
or  whether  a  lessee  for  a  term  of  years  thereafter  or  vendee  in 
possession  under  a  contract,"  etc. 

The  contention  on  the  part  of  the  appellants  is  that  a  lien 
is  given  by  this  section  against  an  owner  only  who  contracts 
for  the  work  or  material,  or  for  whom  the  work  is  done,  or  ma- 
terial furnished ;  in  other  words,  that  the  owner  must  have 
made  a  contract  with  some  one  for  the  improvements  upon  his 
property,  before  any  lien  can  be  created  against  his  property. 
We  think  the  plain  reading  of  the  statute  requires  us  to  hold 
that  it  is  sufficient  to  give  the  lien  that  the  owner  con- 
sented to  the  erections  and  improvements.  So  far  as  we 
have  any  knowledge  such  has  been  the  uniform  construc- 
tion of  this  section  by  the  courts  in  all  the  cases  which 
have  been  brought  before  them.  In  Nettie  v.  Bellinger  (6 
Hun,  560)  a  son  employed  a  mechanic  to  erect  a  dwelling-house 
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upon  land  which  belonged  to  his  father,  for  his  own  use  and 
benefit.  It  was  shown  that  the  father  consented  to  the  erection 
of  the  house,  and  while  he  did  not  contract  for  the  work,  or 
direct  it,  or  in  any  way  become  responsible  for  it,  personally, 
it  was  held  that  the  mechanic  had  a  lien  upon  his  land  for  ser- 
vices rendered  in  the  construction  of  the  house.  Gilbert,  Jn 
in  his  opinion,  said :  "  The  statute  now  gives  a  lien,  as  well 
when  the  owner  of  land  consents  to  the  erection  of  a  struc- 
ture upon  it,  as  when  he  contracts  directly  for  its  construction, 
and  such  consent  of  the  owner  may  be  proved  by  the  fact  that 
he  entered  into  such  contract,  or  by  other  acts  or  declarations, 
as  well  as  by  direct  evidence ; "  that  "  the  legislature  clearly 
intended  to  enforce  the  equitable  principle  that  one  who  know- 
ingly takes  the  benefit  of  the  property  or  labor  of  another,  in  the 
form  of  improvements  made  upon  his  land,  ought  to  have  the 
land  subjected  to  a  lien  for  the  value  thereof." 

In  Hutted  v.  Jfathes  (77  K  Y.  388)  the  case  of  NeUis  v. 
Bellinger  was  cited,  and  the  statute  was  again  construed  in  the 
same  way.  In  that  case  the  title  to  the  land  was  in  the  name 
of  Mrs.  Storms,  and  the  improvements  thereon  were  made  by 
her  husband,  she  simply  knowing  of  them,  and  consenting 
thereto,  and  it  was  held  that  her  simple  consent  authorized  the 
lien.  Danfobth,  J.,  writing  the  opinion,  said  that  under  the 
statutes,  "  whenever  the  owner  of  land  consents  to  the  erection 
of  a  building  upon  it,  a  lien  is  given  to  persons  furnishing  ma- 
terials used  in  its  erection ; "  that  "  it  was  not  necessary  that 
the  owner  should  have  contracted  for  the  materials,  and  how- 
ever manifested,  the  consent  of  the  owner  to  the  erection  of  the 
house  is  sufficient." 

In  BwrhiU  v.  Harper  (79  N.  Y.  273),  chapter  478  of  the  Laws 
of  1862  (the  Lien  Act  for  the  counties  of  Kings  and  Queens) 
came  under  consideration.  Section  1  of  that  act  provided 
that  "  any  person  who  shall  hereafter  perform  any  labor,  or 
furnish  any  materials  in  building,  altering,  or  repairing  any 
house,  building,  etc.,  by  virtue  of  any  contract  with  the  owner 
thereof,  or  his  agent,  or  with  any  contractor  or  subcontractor, 
or  any  person  permitted  by  the  owner  of  such  lands  to  build, 
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repair,  alter,  or  improve  as  aforesaid,  within  the  counties  of 
Kings  or  Queens,  shall,  upon  filing  the  notice  prescribed  in  the 
third  section  of  this  act,  have  a  lien  for  the  value  of  such  labor 
and  materials  upon  such  house,  building  and  appurtenances, 
and  upon  the  lot  of  land  upon  which  the  same  stand,  to  the  ex- 
tent of  the  right,  title  and  interest,  at  that  time  existing, 
of  such  owner,  in  the  manner  and  to  the  extent  hereinafter 
provided,"  etc.  In  that  case  the  owners,  Harper  and  Eldret, 
had  leased  certain  lands  to  one  Davis,  for  eight  years,  at  an 
annual  rental,  and  the  lease  contained  certain  provisions  as  to 
the  erection  of  buildings,  quite  similar  to  those  contained  in  the 
lease  in  this  case.  The  lessee  erected  the  buildings,  and  the 
contractor  who  performed  the  work  and  furnished  the  materials 
for  him,  filed  a  lien  upon  the  premises,  and  it  was  held  that  the 
lien  attached  to  the  interest  of  the  owners,  on  the  ground  that 
they  had  permitted  the  improvements,  and  that  the  lien  was 
valid  and  enforceable  against  the  land.  That  case  is  entirely 
analogous  to  this.  In  the  one  statute  the  lien  is  given  when 
the  owner  permits  the  improvements  to  be  made ;  in  the 
other  it  is  given  when  he  consents  that  they  be  made*  The 
same  construction  of  these  statutes  is  fully  recognized  in  the 
case  of  Cornell  v.  Bwmey  (26  Hun,  134). 

The  language  contained  in  the  two  acts  to  which  we  have 
referred  differs  from  that  to  be  found  in  most,  if  not  all  the 
other  lien  acts  in  operation  in  this  State,  and  hence  the  decisions 
made  under  those  other  acts  can  have  no  bearing,  whatever,  in 
the  construction  of   these  two  acts.    These  authorities,  so 
directly  in  point,  make  it  unimportant  now  to  examine  the 
statute  under  consideration  more  fully,  and  must  control  our 
decision.     We  believe  they  have  truly  interpreted  the  inten- 
tion of  the  legislature.    If  the  statute  is  mischievous  and 
impolitic,  its  operation  must  not  be  thwarted  by  the  courts, 
but  its  amelioration  must  be  left  to  the  legislature. 
The  judgment  should  be  affirmed,  with  costs. 
All  concur,  except  Tbaot,  J.,  taking  no  part;  Axdbbws,  Ch. 
J.,  and  Millbr,  J.,  concurring  in  result. 
Judgment  affirmed. 
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In  the  Matter  of  the  Application  of  the  New  York  Central 
and  Hudson  River  Railroad  Company  for  the  Appointment 
of  Commissioners  to  Appraise  certain  Lands. 

In  an  equity  case  a  new  hearing  will  not  be  granted,  or  judgment  reversed, 
merely  on  the  ground  that  proper  evidence  was  rejected  at  the  trial,  if, 
on  all  the  facts  and  circumstances,  the  court  is  satisfied  that  the  result 
ought  not  to  have  been  different  if  the  evidence  had  been  received. 

An  accurate  designation  or  description  of  land  assessed  is  essential  to  the 
validity  of  the  assessment ;  if  the  description  is  insufficient  to  enable 
one  to  locate  the  land,  no  foundation  is  afforded  for  future  proceedings, 
and  they  cannot  be  sustained. 

The  rule  is  not  different  where  land  has  been  condemned  for  railroad  pur- 
poses, and  a  claim  is  made,  under  an  assessment  for  taxation  or  for  a  local 
improvement,  to  a  portion  of  the  sum  awarded  as  compensation  therefor, 
which  has  been  brought  into  court  to  be  distributed  among  the  parties 
"  owning  or  interested  in  the  real  estate."  (§  16,  chap.  140,  Laws  of  1850.) 
The  claim  cannot  be  maintained  upon  any  ground  which  would  be  insuf- 
ficient in  a  direct  proceeding  to  Bupport  a  sale  ot  the  property  or  uphold 
a  tax  title. 


(Argued  October  24, 1882 ;  decided  November  14, 1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  June  13,  1882, 
which  affirmed  an  order  of  Special  Term,  determining  as  to 
the  manner  of  distribution  of  the  sum  awarded  by  the  com- 
missioners appointed  herein,  as  a  compensation  for  lands  con- 
demned for  railroad  purposes. 

The  material  facts  are  stated  in  the  opinion. 

Amasa  J.  Parker  for  appellants.  The  assessment-rolls  and 
proceedings  based  thereon  did  not  sufficiently  describe  the 
land.  That  objection  could  not  be  overcome.  {Ronkendorf 
v.  TayUrfs  Lessees,  4  Peters,  354-362;  11  Barb.  173 ;  10  K. 
Y.  509;  13  Johns.  97;  6  Gray,  551;  3  Barb.  Ch.  528,  583; 
29  La.  Ann.  608 ;  8  Gill  [Md.],  239 ;  Shmp  v.  Johnson,  4  Hill, 
102, 103 ;  Sharp  v.  Spier,  id.  90 ;  Bingham  v.  Smithy  64  Me, 
450 ;  Stewart  v.  Aten's  Lessees,  5  Ohio  St.  257.)  The  princi- 
ple of  estoppel  was  erroneously  applied.    (Oruger  v.  Dough- 
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erty,  43  N.  Y.  120 ;  Dike  v.  Lewis,  4  Denio,  238 ;  Sinclair  v. 
Jackson,  8  Cow.  643,  585,  587 ;  F(w?«i  v.  Leland,  2  Barb. 
613.)  An  accurate  designation  or  description  of  the  land  as- 
sessed is  essential  to  the  validity  of  an  assessment.  (Tollman 
v.  White,  2  Oomst.  66 ;  Cruger  v.  Dougherty,  48  K  Y.  120, 
122.)  The  uncertainty  of  the  description  renders  the  sale  void. 
(Sharp  v.  Johnson,  4  Hill,  102 ;  Hill  v.  Mowry,  6  Gray 
[Mass.],  551;  Stewart  v.  A  ten's  Lessees,  5  Ohio  St.  257 ;  Bmg- 
ham  v.  Smith,  64  Me.  450  ;  Ronkendorf  v.  Taylors  Lessees, 
4  Peters,  354,  362 ;  Raymond  v.  Longworth,  14  How.  76 ; 
Bk.  of  Utiea  v.  Mersereau,  3  Barb.  Ch.  528,  583 ;  RoUin  v. 
Pickett,  2  Hill,  552 ;  Mason  v.  White,  11  Barb.  173 ;  Tollman, 
v.  White,  2  Comst.  66 ;  Jackson  v.  Rosevelt,  13  Johns.  97 ; 
Dike  v.  Lewis,  4  Denio,  237 ;  Peck  v.  MaUdms,  10  N.  Y. 
509,  533 ;  Cruger  v.  Dougherty,  1  Lans.  464 ;  JWgp  v.  i&s,  8 
K.  I.  51 ;  Larabee  v.  Hodgkms,  58  Me.  412 ;  BidweUv.  Cob- 
mam,,  11  Minn.  78 ;  Harvey  v.  Mitchell,  31  N.  H.  575  ;  Massie 
v.  Long,  2  Ohio,  287 ;  Burchard  v.  Hvhbard,  11  id.  316  ; 
TPinA&r  v.  Higgins,  9  Ohio  St.  599  ;  iZead  v.  James,  13  Wis. 
641 ;  Curtis  v.  Brown  Co.,  22  id.  167 ;  Alexander  v.  TFbZtoi 
d  a£,  8  Gill  [Md.],  239 ;  TF#&  e*  o£  v.  Auch,  8  La.  Ann.  19 ; 
Jacques  v.  Kopmcm,  6  id.  542 ;  Roberts  v.  (7Aaw.  Tin  Pen, 
23  Cal.  259 ;  BaUance  v.  Forsyth,  13  How.  [U.  S.]  18 ;  Richr 
ardson  v.  State,  5  Blackf .  [Ind.]  51 ;  Hodge  v.  Wilson,  20  Miss. 
498 ;  58  N.  Y.  627;  E.  S.,  Bart  1,  Chap.  9,  tit.  2,  art.  2,  §  12 ; 
2  Laws  of  1870, 1174 ;  Bush  v.  Damson,  1§  Wend.  550, 555  ;  1 
R  S.  391,  §  12 ;  3  Johns.  Ch.  86 ;  3  Caines,  293 ;  1  Johns.  156.) 
The  taxes  are  void  for  the  reason  that  the  description  includes 
land  not  owned  by  the  person  against  whom  the  assessment  was 
made.  (4  Hill,  92 ;  5  Ohio  St.  257 ;  Whitney  v.  Thomas,  23  N. 
Y.  281,  285.)  If  Mr.  Cottle  was  not  owner,  all  assessments  made 
to  him  are  void.     ( Whitney  v.  Thomas,  23  N.  Y.  281,  285.) 

Daniel  H.  McMillan  for  respondent,  Charles  L.  Petrie. 
The  description  of  property  in  a  tax-deed  must  be  certain  of 
itself,  and  not  such  as  to  require  evidence  aliunde  to  make  it 
certain.     (Burrows  on  Taxation,  §§  95,  207 ;  Cooley  on  Taxa- 
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tion,  §§  282-284 ;  8  Oal.  384 ;  HiU  v.  Morrey,  6  Gray,  551 ; 
1  R.  S.,  chap.  13,  tit.  2,  part.  2,  §  9,  sulxL  2 ;  §  12,  subd.  5 ;  2 
Oomst.  70 ;  Mason  v.  White,  11  Barb.  184 ;  Oruger  v.  Dough- 
erty, 1  Lans.  464 ;  Lawson  v.  Mead,  Lalor's  Sup.  158 ;  Charter 
City  of  Buffalo,  76 ;  Jackson  v.  Lvndsey,  3  John's.  Ch.  86 ; 
Jackson  v.  Beves,  3  Oai.  293 ;  Brandt  v.  Ogden,  1  Johns. 
156 ;  Sea/man  v.  Bogoboom,  21  Barb.  404.) 

D.  N.  Zockwood  for  respondent,  the  Board  of  Supervisors. 
The  premises  were  liable  to  taxation  when  each  of  the  assess- 
ments were  made.  (1  R.  S.  [6th  ed.]  931,  §  1.)  They  were 
properly  assessed  to  the  petitioner  O.  O.  Cottle.  (1  R.  S.  [6th 
ed.]  934,  §§  1,  2.)  The  assessment-rolls  were  in  proper  form. 
(1  R.  S.  935,  §  9,  subds.  1,  2,  3 ;  id.  939,  §  27.)  The  premises 
assessed  were  properly  described.  (1 R.  S.  939,  §  12  ;  Tollman  v. 
White,  2  Oomst.  66,  70 ;  Colman  v.  Shattuck,  62  N.  T.  361.) 
In  actions  instituted  by  the  owner  to  remove  the  lien  of  taxes, 
based  on  technical  grounds,  the  court  will  require  the  deposit 
and  payment  of  the  tax,  and  a  different  rule  prevails  from  that 
applied  in  actions  of  ejectment  based  upon  tax  titles.  (Black- 
well  on  Tax  Titles,  190-390,  568 ;  Stolks  v.  State,  46  Ga.  412  ; 
Boderiha  v.  Spencer,  40  Ind.  353 ;  Isaacs  v.  Decker,  41  id. 
410.) 

Danpobth,  J.  Joram  Petrie  died  on  the  16th  of  October, 
1869,  and  at  that  time  was  owner  of  record  of  lands  since 
appropriated  to  the  use  of  the  petitioner.  Fanny  P.  Cottle 
and  Charles  L.  Petrie  are  the  only  children  and  heirs  at  law  of 
Joram  Petrie,  and  their  claim  to  the  compensation  awarded 
for  the  taking  of  the  lands  in  question  is  valid  unless  over- 
come by  that  of  Octavius  O.  Cottle.  He  claims  under  a 
paper  purporting  to  be  a  deed  of  those  lands,  signed  by 
Joram  Petrie  and  Frances  F.,  his  wife,  bearing  date  June 
7,  1861.  The  instrument  is  neither  witnessed  nor  ac- 
knowledged, and  the  question  principally  litigated  before  ref- 
eree Nichols  related  to  its  delivery.      He  found  that  "  it  was 
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never  delivered  by  the  said  Joram  Petrie  and  wife  to  the  said 
Octavius  O.  Oottle,  or  to  any  person  for  or  in  his  behalf."  This 
finding  has  been  adopted  by  the  Special  Term,  and  npon  appeal, 
by  the  General  Term  of  the  Supreme  Court.  It  was  a  ques 
tion  of  fact  to  be  answered  by  those  courts  upon  conflicting 
evidence,  and  cannot  be  determined  upon  this  appeal.  (Code 
§  1337.)  We  have,  however,  read  and  weighed  the  evidence, 
but  in  view  of  the  concurring  decisions  in  favor  of  the  respond- 
ent, already  had,  it  is  enough  to  say  that  we  find  sufficient  to 
sustain  the  finding  of  the  referee  and  Special  Term. 

It  is  urged,  however,  in  behalf  of  the  appellant  Cottle,  among 
other  things  that  the  referee  erred  in  striking  out  his  testimony 
as  to  depositing  the  instrument  in  question  with  Mrs.  Petrie, 
and  excluding  his  evidence  as  to  what  he  said  to  her  on  that 
occasion.     She  was  the  wife  of  Joram  Petrie,  and  named  as 
grantor  to  Cottle  in  the  deed.     If  the  deed  took  effect,  it  barred 
her  right  of  dower.     She  was  dead  at  the  time  of  Cottle's 
examination,   and  the  question  is  whether  the   case  is  thus 
brought  within  the  prohibition  of  section  829  of  the  Code. 
The  learned  counsel  for  the  appellant  dwells  upon  the  fact  that 
"  her  possiblity  of  dower  was  extinguished  by  her  death,"  but 
this  seems  unimportant.     The  claim  of  title  now  made  by  the 
appellant  assumes  that  it  was  extinguished  by  the  instrument 
executed  by  her,  and  the  delivery  of  which  he  asserts,  so  that 
at  her  death  she  had  no  claim.     It  is  true  an  inchoate  right 
of  dower  is  neither  an  estate  nor  interest,  but  only  a  possibility. 
But  it  is  of  value,  and  may  give  the  wife  an  estate  upon  the 
death  of  her  husband,  without  any  new  act  to  be  done  or  right 
to  be  acquired.     If  she  did  not  join  in  the  deed  her  right  would 
be  paramount  to  that  of  her  husband's  grantee,  and  as  against 
the  appellant  she  would  have  her  dower.     Bat  it  does  not  ap- 
pear that  any  interest  passed  from  her  to  the  respondent,  and 
I  do  not  think  that  the  testimony  was  properly  excluded  under 
section  829  of  the  Code. 

But  why  were  Cottle's  declarations  to  Mrs.  Petrie  compe- 
tent ?     Only  as  part  of  the  res  gestae  —  that  is,  part  of  the  act 
of  handing  the  deed  to  Mrs.  Petrie.     His  words  would  serve 
Sickels — Vol.  XLV.         44 
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to  qualify  that  act.  They  might,  as  the  appellant  claims, 
impress  upon  her  the  character  of  a  depositary.  But  sup- 
pose that  to  be  the  relation  then  constituted  between  them, 
it  had  little  to  do  with  the  principal  question  —  indeed  was 
of  no  weight  whatever  in  view  of  the  evidence  on  which 
the  referee  and  court  held  that  there  had  been  in  fact  no 
delivery  of  the  deed  by  the  grantor  to  Cottle.  The  act  and 
the  words  were  Cottle's  alone  —  his  declarations — and  could 
have  no  tendency  even  to  establish  the  vital  circumstance  on 
which  his  lawful  possession  of  the  deed  depended.  The  evi- 
dence was  not  offered  to  that  end.  It  came  up  in  answer  to 
testimony  given  by  the  other  party,  that  after  the  death  of  Mrs. 
Petrie,  and  also  during  her  life,  the  deed  was  in  the  room 
occupied  by  herself  and  husband,  and  was  to  show  that  she 
had  received  it  from  Cottle.  The  testimony,  however,  of 
Mr.  Cottle,  that  he  deposited  the  deed  with  Mrs.  Petrie, 
was  before  the  Special  and  General  Terms,  and  although  ex- 
cluded by  the  referee,  was  for  their  consideration.  His  decision 
was  neither  final  nor  in  any  respect  binding  upon  either  court. 
It  was  his  opinion  merely  reported  with  the  evidence.  Weighed 
by  the  Special  Term,  the  evidence  offered  was  found  insuffi- 
cient to  change  the  result.  The  testimony  excluded,  and  not 
before  the  court,  is  such  as  would  have  come  from  the  answer 
of  the  claimant  to  the  question,  "  What  did  you  say  to  her 
(Mrs.  Petrie)  when  you  deposited  it  (the  deed)  with  her  ? " 
Such  declaration,  whatever  it  might  have  been,  must  in  any 
view  of  the  case  be  entitled  to  little  weight,  and  under 
the  testimony  actually  before  the  court,  and  with  reference 
to  the  question  to  be  decided,  was  of  inappreciable  im- 
portance. "  Was  the  deed  actually  delivered  by  the  grantor 
to  Cottle,"  and,  "  Had  it  ever  taken  effect,"  were  the  ques- 
tions to  be  decided.  As  to  each,  the  burden  was  on  Cottle. 
He  entirely  failed  to  maintain  it.  The  facts  and  circumstances 
which  compelled  the  conclusion  to  the  contrary  were  over- 
whelming, and  of  such  preponderance  that  the  declaration  of 
the  party  in  interest,  testified  to  by  himself,  could  be  of  no 
importance.  So  the  judge  at  Special  Term  held  upon  the  evi- 
dence, and  the  General  Term  affirmed  that  conclusion.    In 
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the  absence  of  substantial  reason  against  its  decision,  it 
should  stand.  The  rule  is  well  settled  that  in  an  equity  case 
a  new  hearing  will  not  be  granted,  or  judgment  reversed 
merely  on  the  ground  that  proper  evidence  was  rejected  at  the 
trial,  if  on  all  the  facts  and  circumstances  the  court  is  satisfied 
the  result  ought  not  to  have  been  different  if  such  testimony 
had  been  received.  (King  v.  Whaley,  59  Barb.  71 ;  Apthorp 
v.  Comstocky  2  Paige,  482.)  We  have  examined  the  other 
points  made  in  behalf  of  the  appellant,  but  find  none  which 
either  require  discussion,  or  indicate  error  that,  under  the  rule 
above  stated,  would  avail  the  appellants. 

Second.  The  board  of  supervisors  and  the  city  of  Buffalo 
were  claimants,  as  lienors,  for  unpaid  taxes.  The  claims  were 
disallowed  by  referee  Nichols  upon  the  ground  that  the  de- 
scription in  the  tax  assessment  proceedings  was  so  vague 
and  uncertain  that  the  premises  intended  to  be  affected 
could  not  be  located  therefrom.  Upon  a  further  reference  of 
this  matter  to  referee  Gorham,  he  came  substantially  to  the 
same  conclusion,  and  held  that,  if  the  claimants  were  proceed- 
ing to  get  the  property  by  ejectment;  or  in  any  other  way  wrest 
it  from  the  owners  by  virtue  of  a  tax-deed,  he  should  feel 
bound  to  hold  that  the  description  was  so  indefinite  that  the  tax- 
deed  could  not  be  sustained,  but  concluded  that  inasmuch  as 
Cottle  had  paid  other  taxes  under  the  same  description  with- 
out objection,  he  was  estopped  from  claiming  in  this  proceed- 
ing that  the  tax-scrip  and  taxes  proven  were  not  a  lien  upon 
the  fund,  by  reason  of  the  imperfect  description  of  the  land. 
The  General  Term  held  with  the  first  referee. 

The  learned  counsel  for  the  appellant,  the  board  of  supervisors, 
now  argues,  first,  that  the  premises  are  properly  described. 
The  following  is  the  description,  in  the  assessment-rolls  and 
subsequent  proceedings : 
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As  described  in  the  petition  of  the  railroad  company  for 
acquiring  the  lands,  and  in  the  deeds  of  record,  it  is  as  fol- 
lows : 

"  All  that  certain  piece  or  parcel  of  land  situate  in  the  city 
of  Buffalo,  county  of  Erie,  and  State  of  New  York,  being  part 
of  outer  lot  number  ninety-three,  and  bounded  and  described 
as  follows :  Beginning  in  the  southerly  line  of  Exchange  street, 
at  the  point  of  intersection  thereof  with  the  easterly  line  of  a 
lot  of  land  formerly  owned  by  Louis  Le  Oouteulx,  now  de- 
ceased, and  which  point  is  supposed  to  be  five  hundred  and  nine 
and  eight-twelfths  feet  distant  easterly  at  right  angles  from  the 
easterly  line  of  Washington  street ;  thence  south,  seventy-six  de- 
grees east,  along  the  southerly  line  of  Exchange  street,  sixty-five 
feet ;  thence  south,  seventy-six  degrees  and  thirty  minutes  east, 
one  hundred  and  fifty-nine  feet,  to  the  Little  Buffalo  creek ; 
thence  down  the  said  creek,  south-westerly,  thirty-two  feet; 
thence  north,  fifteen  degrees  and  forty-five  minutes  west,  one 
hundred  and  ninety-four  feet,  to  the  place  of  beginning,  con- 
taining more  or  less." 

It  was  the  duty  of  the  assessors  to  designate  or  describe  the 
land  "  by  boundaries,  or  in  some  other  way  by  which  it  may 
be  known."  (1  R.  S.,  title  2,  part  1,  chap.  13,  art  2.)  It  is 
obvious,  from  a  comparison  of  these  descriptions,  that  they  do 
not  in  terms  agree,  and  that  from  the  first  no  suggestion  can 
be  derived  which  would  call  attention  to  the  other.  The  tes- 
timony of  surveyors,  given  to  the  referees,  sustain  the  finding 
that  the  description  for  taxation  is  insufficient  to  enable  any 
one  to  locate  the  land,  and  that  being  the  case,  I  am  unable  to 
see  how  proceedings  under  it  can  be  sustained.  It  marks  the 
first  step  and  cannot  be  departed  from  at  any  subsequent  stage 
of  the  procedure.  It  is  intended  to  be  notice  to  the  owner 
of  the  burden  cast  upon  his  lands,  and  limits  the  title  of  a  pur- 
chaser whose  bid  discharges  the  obligation  which  the  owner 
neglected  to  fulfill. 

Suppose  the  railroad  company  had  followed  the  descrip- 
tion contained  in  the  assessment-rolls  and  tax  certificates, 
could  it    be  pretended    that    it  would    satisfy    the   statute 
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which  requires  a  description  of  the  real  estate  sought  to 
be  acquired  ?  There  is  given  a  front  on  Exchange  street,  but 
no  definite  courses  for  the  remaining  sideB  of  the  lot,  nor  other 
means  of  identification,  or  any  lines  by  which  the  lot  can  be 
inclosed.  Therefore  it  is  defective.  (In  re  Application  of  N. 
T.  G.  cfe  H.  R.  R.  R.  Co.  to  Lands  of  Ran,  70  N.  T.  191.) 
An  accurate  designation  or  description  of  the  land  assessed  is 
equally  essential  to  the  validity  of  the  assessment,  and  without 
certainty  in  that  respect  no  foundation  is  afforded  for  future 
action.  (Tattmcm  v.  White,  2  Comst.  66;  Sharp  v.  John- 
son, 4  Hill,  92 ;  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch. 
531 ;  Peck  v.  Madams,  10  N.  T.  509.) 

It  is,  in  the  second  place,  claimed  by  the  appellant,  the 
board  of  supervisors,  that  a  different  rule  may  be  applied 
here ;  that,  inasmuch  as  the  proceeding  is  not  an  action  in 
which  they  assert  title  to  the  land,  equitable  consideration  may 
be  let  in,  and  the  real  owner  be  estopped  by  the  acts  of 
Cottle,  who  assumed  to  be  the  owner,  or  the  tax  upheld  upon 
evidence  outside  the  record,  that  the  land  in  question  was  the 
land  intended  to  be  assessed  and  the  taxes  fairly  represent  the 
burden  which  the  assessors  designed  for  it. 

We  cannot  perceive  the  force  of  either  suggestion.  The 
money  in  court  stands  in  place  of  the  land.  It  has  been  converted 
by  adverse  proceedings,  and  its  proceeds  are  to  be  distributed 
among  those  parties  "  owning  or  interested  in  the  real  estate  " 
(Laws  of  1850,  chap.  140,*  §  16),  and  paid  as  compensation 
for  the  real  estate  taken.  (Id.)  It  has  been  properly  ad- 
judged that  Cottle  was  not  the  owner,  and  those  who  are  cannot 
be  affected,  even  if  he  could  be  (Oruger  v.  Dougherty,  43  N. 
T.  107)  by  his  acquiescence  in  similar  irregularities  on  other 
occasions.  Nor  can  the  claim  of  the  board  of  supervisors  be  main- 
tained upon  any  ground  which  would  be  insufficient  in  a  direct 
proceeding,  by  them  or  purchasers  under  them,  by  virtue  of  the 
assessment,  to  support  a  sale  of  the  property,  or  uphold  a  tax 
title.  Equity  has  no  function  to  fulfill  in  furtherance  of 
claims  under  statutory  proceedings,  through  which  title  is 
divested  without  the  consent  of  the  owner.  In  such  a  case  there 
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is  no  principle  upon  which  it  can  supply  the  omission  of  a  step 
made  necessary  by  statute.  Considerations  of  expediency  and 
convenience  would  render  it  impossible,  for  the  inquiry,  once 
entertained,  would  lead  back  to  the  orgin  of  the  tax,  and  its 
occasion,  and  other  circumstances  in  regard  to  which  a  court  of 
conscience  might  differ  from  the  tribunal  to  which  by  statute 
these  matters  have  been  intrusted.  If  at  law  the  claimant 
would  be  defeated  in  any  attempt  to  enforce  the  tax,  it  would 
be  because  it  was  illegal  and  void,  or  the  action  of  the  taxing 
officers  erroneous  or  irregular.  The  proceedings  before  us  have 
been  properly  adjudged  to  be  of  that  character,  and  the  claim 
under  them  has  been  rejected  because  the  claimants  have  not 
shown  that  they  have  any  lien  upon,  or  interest  in,  the  property 
in  question.  It  follows,  from  these  conclusions,  that  the  court 
at  Special  Term  erred  so  far  as  it  allowed  the  claim  of  the 
county  for  the  tax  of  1878,  amounting  to  $56.45,  and  the  claims 
of  the  city  of  Buffalo  for  tax  certificates  number  five  hundred 
and  twenty,  for  sale  of  1879,  number  five  hundred  and  thirty- 
four  for  sale  of  1878,  number  five  hundred  and  thirty-two,  for 
sale  of  1877,  and  local  roll  number  nine  thousand  seven  hun- 
dred and  thirty-eight,  for  repairing  Exchange  street,  confirmed 
May  1, 1879. 

The  orders  of  Special  and  General  Terms  should,  therefore,  be 
modified  by  striking  out  the  award  of  $769.60,  made  to  the 
city  of  Buffalo  on  account  of  the  above  claims,  and  also  the 
award  of  $56.45,  made  to  the  county  of  Erie  as  above  stated, 
and  one-half  of  the  sums  so  disallowed  should  be  awarded  and 
paid  to  Fannie  P.  Cottle,  and  the  other  half  of  said  sums  should 
be  awarded  and  paid  to  Charles  L.  Petrie,  and  in  all  other 
respects  affirmed,  with  costs  to  the  respondent  Charles  L.  Petrie, 
to  be  paid  by  the  appellants,  O.  O.  Cottle  and  the  board  of 
supervisors  of  Erie  county,  and  without  costs  in  this  court  to  any 
other  person. 

All  concur,  except  Rapaixo,  J.,  absent. 

Ordered  accordingly. 
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Lemuel  L.  Gbooker,  Appellant,  v.  The  City  of  Buffalo, 

Respondent. 

McC.,  plaintiffs  assignor,  contracted  with  defendant  to  remove  all  the  dirt, 
etc.,  from  the  paved  streets  and  alleys  of  the  city  for  a  period  of  three 
years.  After  the  execution  and  during  the  continuance  of  the  contract 
additional  streets  were  paved.  In  an  action  upon  the  contract,  held,  that 
the  obligations  of  the  contract  extended  to  the  newly-paved  streets,  and 
that  McC.  was  not  entitled  to  any  compensation  for  cleaning  them,  beyond 
that  fixed  by  the  contract. 

(Argued  October  25,  1882 ;  decided  November  14, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made  June 
23,  1881,  which  affirmed  a  judgment  in  favor  of  defendant, 
entered  upon  a  decision  of  the  court  on  trial  without  a  jury. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

■         • 

George  Clinton  for  appellant.  The  court  below  erred  in 
deciding  that  the  work  for  which  compensation  is  sought  was 
included  in  the  contract.  ( Vom  Hagen  v.  Van  Rensse- 
laer, 18  Johns.  420 ;  Pitney  v.  Glens  Fails  Ins.  Co.,  61  Barb. 
335 ;  1  Story  on  Cont.,  §  784 ;  Hutckins  v.  Groom,  5  C.  B. 
[Man.  Gr.  &  S.]  515 ;  2  Pars,  on  Cont.  498,  560  [6th  ed.],  note 
g  /  Matter  of  Upson,  24  Hun,  650.)  The  learned  judge  did 
not  err  in  concluding  that  the  plaintiff  was  entitled  to  recover, 
if  the  work  in  question  was  "extra"  work.  {Messenger  v. 
Buffalo,  21  "FT.  Y.  196  ;  Harlem  Gas  Co.  v.  JVew  Fork,  3  Rob. 
100  ;  33  N.  T.  309 ;  Nelson  v.  Mayor,  63  id.  535 ;  Brady  v. 
Mayor,  20  id.  312 ;  8.  F  G.  L.  Co.  v.  City,  9  Gal.  453 ; 
Argenti  v.  San  Francisco,  16  id.  255  ;  Broome  on  Com.  Law, 
567 ;  BarUett  v.  Amhersiburg,  14  U.  C.  Q.  B.  152 ;  Fetterly 
v.  Russell  et  al.,  id.  433 ;  1  Dill,  on  Mun.  Corp.,  §  383 ; 
Hatt  v.  Buffalo,  1  Keyes,  193.)  Municipal  corporations  have 
been  held  liable  upon  implied  contracts  for  work  and  services. 
(Peterson  v.  Mayor,  17  N.  Y.  449,  453 ;  BarUett  v.  Amherst- 
burg,  14  U.  C.  Q.  B.  152 ;  Fetterly  v.  Russell  et  al.,  id.  433.) 
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As  the  city  has  received  the  benefit  of  McConnell's  labors  a 
liberal  construction  should  be  given  to  the  contract  in  plaintiffs 
favor.     (People  v.  Flagg,  17  N.  T.  584 ;  1  T.  &  C.  657.) 

P.  A.  Matteson  for  respondent.  The  contract  included  all 
the  streets,  whether  paved  at  the  time  or  thereafter  paved.  (2 
Kent's  Com.  556 ;  Auburn  City  Bk.  v.  Leonard,  40  Barb- 
119;  Marvin  v.  Stone,  2  Cow.  781;  Greenl.  Ev.  327; 
Hardbrook  v.  Paddock,  1  Barb.  635 ;  Doolittle  v.  SoutJwwrth, 
3  id.  97 ;  Whittemore  v.  Sloat,  9  How.  Pr.  317 ;  Spingstein 
v.  Lawton,  32  N.  Y.  703.) 

Dan^obth,  J.  The  plaintiff  is  the  assignee  of  one  McConnell, 
and  as  such  sues  to  recover  for  work  and  labor  performed  by 
him  in  cleaning  certain  portions  of  the  streets  and  alleys  of  the 
defendant  during  a  part  of  the  years  1873  and  1875,  and  the 
whole  of  1874.  Among  other  answers,  the  defendant  alleges 
that  the  work  in  question  was  done  under  a  written  contract,  and 
fully  paid  for.  The  trial  court  sustains  this  defense.  It  rests 
upon  a  contract  made  August  1, 1872,  between  the  defendant  and 
McConnell,  by  which  the  latter  agreed  that  he  would  from  that 
date  to  August  1,  1875,  remove  all  the  dirt,  filth,  etc.,  from  the 
paved  streets  and  alleys  of  the  city  and  each  part  or  portion  of 
them. 

At  the  date  of  the  execution  of  this  contract  there  were  up- 
wards of  sixty-nine  miles  of  paved  streets  and  alleys  within  the 
city,  and.  thereafter  and  during  each  year  of  the  continuance  of 
the  contract,  additional  streets  or  portions  of  streets  were  paved, 
in  the  aggregate  amounting  to  about  nine  and  one-half  miles. 
The  question  is  whether  the  contract  obligation  of  McConnell 
extends  to  these  new  streets,  or  is  limited  to  the  streets  as  they 
existed  when  the  contract  was  made. 

We  think  the  question  was  correctly  answered  by  the  trial 
court.  The  object  of  the  contract  was  to  secure,  during  a  de- 
fined period,  the  cleaning  of  the  streets  of  the  city :  not  one 
street  more  than  another,  nor  any  one  or  all  of  them  at  one 
time  rather  than  another.    As  the  contract  contemplated  work 
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to  be  done  during  the  whole  time,  and  an  effect  to  be  secured 
during  each  day  of  that  time,  bo  it  must  be  deemed  to  have  in- 
tended to  provide  for  such  paved  streets  as  at  any  time  during 
the  contract  period  existed  in  the  city.  "  The  matter  in  hand," 
and  therefore  the  one  which  "  mu6t  be  presumed  to  be  in  the 
minds  and  thoughts"  of  the  parties,  was  this  object.  There  is 
no  reason,  therefore,  for  restraining  the  general  words  of  the 
contractor,  which,  literally  taken,  require  this  constructiotf. 

The  plaintiff  wishes  the  court  to  interpolate  a  word  or  sen- 
tence, so  that  the  agreement  shall  be  confined  to  streets  and 
alleys  "  now,"  or  "  at  the  date  of  the  contract "  existing.  If 
this  should  be  done,  the  object  of  the  contract  would  be  de- 
feated, as  well  as  the  language  of  the  parties.  We  thint  the 
intention  is  plainly  expressed.  The  intention  is  the  removal 
of  dirt  from  the  streets  and  alleys  of  the  city  during  a  period 
of  time  from  August  1,  1872,  to  August  1, 1875.  Not  only 
does,  the  language  above  quoted,  by  any  fair  construction,  in- 
clude all  streets,  etc.,  existing  during  that  time,  but  subsequent 
provisions  expressly  do  so.  They  not  only  declare  that  all  the 
dirt,  etc.,  from  the  several  portions  of  the  city  shall  be  removed 
at  certain  hours  on  certain  days  during  the  entire  period,  but 
say  that  the  districts  named  "  include  all  the  paved  streets  and 
alleys  lying  within"  certain  described  territory.  It  is  not 
claimed  that  any  streets  were  newly  paved  outside  of  the  ter- 
ritory embraced  in  the  several  districts.  The  construction  con- 
tended for  by  the  appellant  is  not  warranted  by  any  rnle  of 
exposition  applicable  to  contracts.  It  follows,  therefore,  that 
the  judgment  appealed  from  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


Hbnbt  Wheeler,  Respondent,  v.  George  W.  Millar,  Ap- 
pellant. 

In  an  action  nnder  the  General  Manufacturing  Act  (§  10,  chap.  40,  Laws 
of  1848),  against  an  alleged  stockholder  of  a  corporation  organized  nnder 
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it,  to  charge  him  with  an  indebtedness  of  the  corporation,  on  the 
ground  that  the  capital  stock  had  not  been  fully  paid  in,  It  appeared  thai 
defendant  was  one  of  the  original  corporators  and  signed  the  articles  of 
incorporation ;  that  he  subscribed  for  fifty  shares  of  the  stock,  bat  did 
"  not  pay  for  them ;  that  he  was  a  trustee  and  the  secretary  of  the  corpora- 
tion and  actively  engaged  in  its  management,  and  that  he  appeared  upon 
the  books  of  the  corporation  as  a  stockholder.  Held,  that  this  evidence 
was  sufficient  to  justify  a  finding  that  defendant  was  a  stockholder ;  that 
neither  the  issuing  of  a  certificate,  nor  payment,  was  essential  to  make 
him  such. 

MOls  v.  Stewart  (41  N.  T.  384),  Tracy  v.  Tales  (IS  Barb.  163),  Seymour  ▼. 
Sturgess  (26  N.  Y.  184),  distinguished. 

Defendant  set  up  as  an  equitable  ofiset  an  alleged  indebtedness  of  the  cor- 
poration to  him.  It  appeared  that  the  amount  of  his  claim  was  less 
than  the  amount  due  upon  his  subscription  for  stock.  Held,  that  de- 
fendant was  not  entitled  to  the  offset  claimed ;  that  he  was  bound  first  to 
pay  his  own  debt  to  the  corporation,  and  only  in  case  there  was  a  balance 
due  him  after  such  payment  was  he  entitled  to  an  allowance  to  the  ex- 
tent  of  that  balance  ;  that  it  was  immaterial  that  his  claim  had  not  been 
actually  applied  on  the  subscription,  as  plaintiff  had  a  right  to  insist  that 
equitably  it  should  be  so  applied  when  defendant  stands  upon  an  equi- 
table right. 

Also  held,  that  it  was  not  necessary  that  defendant's  indebtedness  to  the 
corporation  should  have  been  pleaded,  as  it  was  not  required  of  plaintiff 
to  anticipate  the  defense. 

Also  held,  that  it  was  no  answer  that  defendant's  liability  upon  his  sub- 
scription could  not  be  asserted  in  this  action  ;  that  plaintiff  had  the  right 
to  contend  that,  as  defendant's  claim  could  apply  only  on  one  liability,  the 
other  remained,  and  could  insist  that  no  equitable  right  arose  against 
the  statutory  liability. 

Agate  v.  Sands  (78  N.  Y.  620),  distinguished. 

The  referee  computed  the  interest  on  plaintifFs  demand  from  the  date 
on  which  it  became  due  from  the  company,  instead  of  from  the  date  of 
the  commencement  of  the  action ;  the  indebtedness  was  less  than  de- 
fendant's liability  as  a  stockholder,  and  the  allowance  of  interest  did  not 
swell  it  beyond  that  limit.    Held  no  error. 

Burr  v.  Wilcox  (22  N.  Y.  557),  distinguished  and  limited ;  Handy  v.  Draper 
(89  id.  884),  SheMngton  v.  Rowland  (53  id.  872),  distinguished. 

(Argued  October  18,  1882;  decided  November  21, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  the  first  Tuesday  of  May,  1881,  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee.     (Reported  below,  24  Hun,  641.) 
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The  nature  of  the  action  and  the  material  facts  are  set  forth 
in  the  opinion. 

•     ■ 

C.  R  Ooddington  for  appellant.  The  award  of  interest  from 
the  date  when  the  debt  was  payable  by  the  company  is  erro- 
neous. {Burr  v.  Wilcox,  22  N.  Y.  551, 557 ;  Chase  v.  Lord,  77 
id.  1 ;  Van  Rensselaer  v.  Jewett,  2  id.  135*,  140 ;  Barnard  v. 
Bartholomew,  22  Pick.  291 ;  Hunger  v.  Jac&son,  12  Eep. 
330 ;  Ode  v.  Butler,  43  Me.  401 ;  Socket? s  BJk  v.  Blake,  3 
Rich.  Eq.  225 ;  White  v.  Miller,  78  N.  Y.  393.)  In  the  absence 
of  special  authorization  of  the  board,  the  power  of  individual 
trustees  or  officers  of  a  corporation  is  confined  within  the  limits 
prescribed  by  the  charter  and  by-laws.  (Soper  v.  Buffalo  R., 
19  Barb.  310,  312;  Allegany  Workhouse  v.  Moore,  11  Rep. 
445 ;  Ang.  &  Ames  on  Corp.,  §  239 ;  Adriance  v.  Roome,  52 
Barb.  399;  Reilly  v.  Indianapolis,  1  Hun,  202.)  The  au- 
thority of  the  company's  agents  in  the  transactions  cannot  be 
questioned.  The  company  received  the  benefit  of  the  offset, 
never  repudiated  any  part  of  it,  and  hence  could  not  question 
its  agent's  authority.  (Olcott  v.  Tioga  R.,  27  K  Y.  546 ; 
Randall  v.  Van  Vechten,  19  Johns.  60";  Ang.  &  Ames  on  Corp. 
§240;  lPars.  on  Oont.  [1st  ed.]  118.)  The  fact  that  de- 
fendant was  a  trustee  of  the  company  does  not  defeat  his  off- 
set. (Twin  Lock  Co.  v.  Marbury,  1  Otto,  589 ;  Ang.  &  Ames 
on  Corp.,  §  233 ;  Johnson  v.  Bennett,  39  Barb.  237 ;  Olcott  v. 
Tioga  ft.,  27  N.  Y.  546,  567 ;  Stewart  v.  Lehigh  R.,  38  N.  J. 
Law,  505,  524 ;  Merrick  v.  Peru  Co.,  1  111.  472  ;  Mathez  v. 
Niedig,  72  N.  Y.  100 ;  Black  R.  Ins.  Co.  v.  IT.  T.  T.  Co., 
73  id.  282,  290.)  Defendant's  claim  against  the  company  is  a 
defense  to  any  recovery  by  plaintiff  in  this  action.  (Mailiez  v. 
Niedig,  72  N.  Y.  100 ;  Agate  v.  Sands,  73  id.  620 ;  Garrison 
v.  Howe,  17  id.  463 ;  Matter  of  Empire  Bk.,  18  id.  227.) 
Defendant's  offset  cannot  be  applied  upon  his  subscription  lia- 
bility, for  there  is  no  finding  or  evidence  that  the  parties  so 
applied  it.  (Agate  v.  Sands,  73  N.  Y.  629.)  Millar's  sub- 
scription liability  cannot  be  enforced  in  this  action.  (Griffith 
v.  Mangam,  73  N.  Y.  611 ;  Morgan  v.  ilT.    Y.  dt  A.  R.,  10 
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Paige,  290 ;  Mann  v.  Rents,  3  N.  Y.  416 ;  F*&fer  v.  Bream, 
18  Hun,  571 ;  TTofoA  v.  Memphis  R.,  6  Fed.  Rep.  797 ;  Aden 
v.  Milwaukee,  etc.,  Co.,  13  Wis.  57 ;  2  R  S.  463,  §§  36,  37 ; 
id.  471,  §  79  ;  Rankin*  v.  Eliot,  16  N.  Y.  377.)  Defendant 
was  not  a  stockholder  within  the  meaning  of  section  10  of  the 
art  of  1848.  {BurraU  v.  Bushwick  R.}  75  N.  Y.  216-217; 
Seymour  v.  Sturges,  26  id.  134, 145 ;  Tracy  v.  Yates,  18  Barb. 
152 ;  JfiK*  v.  Stewart,  41  N.  Y.  384,  386 ;  Busey  v.  Hooper, 
35  Ind.  15,  37;  CA<wra  v.  Sycamore  R.,  38  111.  215,  218; 
Hamilton,  etc.,  Co.  v.  Rice,  7  Barb.  157,  167 ;  Heath  v.  JSW^ 
R.,  8  Blatchf.  347;  Cftaw  v.  Lard,  77  K  Y.  1.)  Plaintiff 
was  bound  to  prove  that  his  assignors  had  exhausted  their 
legal  remedies  of  judgment  and  execution  against  the  com- 
pany. (Parrott  v.  Colby,  6  Hun,  55 ;  affirmed,  71  N.  Y. 
597;  Lindsley  v.  Simonds,  2  Abb.  [N.  S.]  69;  Birming- 
ham Bk  v.  Mosser,  14  Hun,  605  ;  Kincaid  v.  Dwindle,  59 
N.  Y.  551 ;  Bobbins  v.  Wells,  26  How.  Pr.  15 ;  McDonald  v. 
Runn,  3  Denio,  45  ;  Rex  v.  Bowman,  6  C.  &  P.  337 ;  Taylor 
r.  Moffatt,  2  Blackf.  305.) 

Olin  A.  Martin  for  respondent.  The  proof  that  Millar  was 
a  stockholder  is  ample.  (Herries  v.  Wesley,  13  Hun,  593; 
Phamix  W.  Co.  v.  Badger,  6  id.  293  ;  Burr  v.  Wilcox,  22  N. 
Y.  551.  Thompson's  Liability  of  Stockholders,  §  215.)  The 
alleged  equitable  offset  of  the  defendant  could  not,  under  the 
circumstances  disclosed,  constitute  a  defense  to  this  action. 
(Garrison  v.  Howe,  17  N.  Y.  458 ;  Matthews  v.  Alberts,  24 
Md.  527,  536  ;  Mathez  v.  Niedig,  72  N.  Y.  100, 105.)  The 
extent  of  Millar's  liability  to  the  plaintiff  in  this  action  is  not 
limited  to  the  amount  of  stock  he  held  or  subscribed  for ;  there 
is  also  the  amount  of  his  subscription,  $5,000,  wholly  due  and 
unpaid,  as  to  which  this  plaintiff  is  entitled  to  be  subrogated  to 
the  rights  of  the  company.  (Carnier  v.  Lawrence,  3  Sandf . 
164 ;  Dutchess  Manuf.  Co.  v.  Dams,  14  Johns.  238 ;  Busey 
v.  Hooper,  35  Md.  15  ;  Angell  &  Ames  on  Corp.,  §  518 ; 
Bartlett  v.  Drew,  57  N.  Y.  587 ;  Adler  v.  M.  P.  Brick  Co., 
13  Wis.  60 ;  Matthews  v.  Albert,  24  Md.  527,  535 ;  Brown 
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v.  Smith,  14  Hun,  408 ;  Upton,  v.  TrxbUcock,  91  U.  S.  Sup. 
Ct.  47 ;  Webster  v.  Upton,  id.  65 ;  Sanger  v.  Upton,  id.  60, 
64  ;  Hatch  v.  Bano,  101  id.  205  ;  21  Alb.  L.  J.  470 ;  Nvlton 
v.  Clayton,  1  Iowa  Sup.  Ct. ;  22  Alb.  L.  J.  435 ;  Spears  v.  Craw- 
ford, 14  Wend.  20 ;  Hartford  <&  H.  R.  Co.  v.  Kennedy,  12 
Conn.  500 ;  R.  <&  W.  P.  Co.  v.  Barton,  16  N.  Y.  460 ;  /SmaZZ 
v.  Herkimer  Mawuf.  Co.,  2  Comst.  335  ;  Dayton  v.  Borst,  31 
N.  T.  437;  H.  ds  if.  jff.  i?.  Co.  v.  <7rcw**«,  5  Hill,  348;  W. 
ife  Jf*.  i?.  Co.  v.  Dwyer,  49  Iowa,  121.)  He  is  also  liable  for 
interest  upon  an  amount  equal  to  his  stock.  {Burr  v.  Wilcox, 
22  N.  T.  551.) 

FnroH,  J.  The  defendant  is  sued  as  a  stockholder  of  the 
Mallary  Paper  Bag  Manufacturing  Company,  a  corporation 
organized  under  the  General  Manufacturing  Act,  and  is  sought 
to  be  made  liable  for  an  indebtedness  of  that  corporation  to 
plaintiff,  upon  the  ground  that  its  capital  stock  had  not  been 
fully  paid  in.  The  latter  fact  is  undisputed,  but  it  is  answered 
that  the  defendant  was  not  a  stockholder,  and  not  liable  to  the 
plaintiff  as  such.  The  referee  has  found  as  a  fact  that  the 
defendant  was  a  stockholder,  and  upon  evidence  which  war- 
ranted that  conclusion.  It  was  proven  that  he  was  one  of  the  origi- 
nal corporators,  and  signed  the  articles  of  incorporation ;  that 
he  subscribed  for  fifty  shares  of  the  stock,  although  he  had  never 
paid  for  them ;  that  he  was  a  trustee  of  the  company,  and  acted 
as  such,  thus  recognizing  his  ownership  of  stock,  without  which 
he  could  not  have  held  such  office ;  that  he  was  secretary  of  the 
company  and  actively  engaged  in  the  management  of  its  affairs ; 
thatheappeared  upon  the  stock-book  of  the  corporation  as  a  stock- 
holder therein  to  the  extent  of  fifty  shares  of  the  stock ;  and  that 
although  called  upon  to  produce  such  book,  he  failed  to  do  so,  alleg- 
ing that  it  was  lost.  It  is  now  insisted  that  all  these  facts  establish 
only  that  he  was  a  subscriber  to  the  stock,  and  not  a  stock- 
holder, and  that  he  could  only  become  the  latter  by  the  issue 
to  him  of  a  certificate,  or  by  actual  payment  for  the  stock.  But 
the  certificate  is  only  evidence  of  ownership.  Its  issue  and 
acceptance  show  an  acknowledgment  of  that  fact  on  both  sides, 
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but  such  acknowledgment  may  equally  be  inferred  from  other 
facts  in  the  absence  of  a  certificate.  Nor  is  payment  indis- 
pensable. The  statute  which  underlies  this  action  distinctly 
recognizes  that  there  may  be  stockholders  in  a  company  whose 
capital  has  not  been  paid  in,  and  fastens  upon  them  a  liability 
as  such  by  reason  of  that  very  non-payment.  The  authorities 
to  which  we  are  referred  by  the  appellant  do  not  sustain  his 
position.  The  one  mainly  relied  on  (Mitts  v.  Stewart,  41  N. 
Y.  384)  was  a  case  in  which  the  subscriber  to  the  stock  of  a 
railroad  corporation,  who  had  paid  the  ten  per  cent  necessary 
to  make  his  subscription  valid,  had  thereafter  omitted  to  pay 
the  further  installments  demanded,  and  in  consequence  his  stock 
had  been  duly  forfeited  in  accordance  with  the  regulations  of 
the  company.  After  such  forfeiture  it  was  very  properly  held 
that  he  was  not  a  stockholder,  and  what  was  said  by  Murray,  J., 
which  is  pressed  upon  our  attention,  amounted  only  to  this, 
that  one  must  be  a  stockholder  in  fact,  to  be  liable,  and  not 
merely  a  subscriber  whose  stock  has  been  forfeited,  and  who 
no  longer  holds  it.  Tracy  v.  Yates  (18  Barb.  152)  was  a  case 
where  a  note  was  taken  upon  the  express  stipulation  that  "  when 
paid  "  it  should  be  in  full  of  so  many  shares  of  stock.  Payment, 
by  the  express  terms  of  the  contract,  was  made  a  condition  pre- 
cedent to  the  passing  of  the  title.  In  Seymour  v.  Stv/rgess  (26 
N.  T.  134)  the  facts  were  complicated  and  peculiar,  but  the 
defendant  was  conceded  to  be  a  stockholder,  and  the  real  ques- 
tion was  upon  his  liability  under  the  provisions  of  a  Maryland 
charter.  In  The  Hamilton  dh  DeansviUe  Plcmh  Hood  Co.  v. 
Rice  (7  Barb.  159)  the  defendant  never  signed  the  articles  of 
association,  but  subscribed  for  and  accepted  a  certificate  of  stock. 
None  of  these  cases  lay  down  an  arbitrary  and  inflexible  rule. 
A  share  of  stock  like  other  property  may  be  sold  on  credit 
The  title  may  pass,  the  right  become  vested,  if  such  be  the 
intention  and  contract  of  the  parties,  although  payment  is 
deferred  and  the  usual  written  evidence  of  title  is  absent 
Whatever  may  be  said  of  a  case  where  no  fact  is  present  as  the 
foundation  of  an  inference  that  title  has  passed,  except  the  bare 
fact  of  a  subscription,  it  is  entirely  reasonable  that  where,  in 
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addition,  the  corporation  has  explicitly  recognized  the  alleged 
stockholder  as  such,  and  the  latter  has  acted  in  that  capacity, 
such  facts  should  be  deemed  sufficient  to  justify  a  conclusion 
of  ownership,  and  make  the  subscriber  a  stockholder.  Certainly 
the  rule  has  been  carried  even  further  than  this  (Spear  v. 
Crawford,  14  Wend.  20 ;  Bwrr  v.  Wilcox,  22  N.  Y.  551) ;  but 
whether  correctly  or  not  it  is  unnecessary  at  present  to  consider. 
There  was  enough  in  the  facts  of  the  present  case  to  justify 
the  conclusion  that  the  defendant  was  a  stockholder  and  owned 
the  fifty  shares  for  which  he  subscribed. 

And  thus  the  defendant  is  left  in  a  position  exposed  to  tjie 
statutory  liability  for  the  debts  of  the  company  to  the  extent 
of  $5,000,  being  the  par  value  of  his  stock.  He  meets  the 
emergency  by  pleading  an  equitable  offset  to  the  plaintiffs 
claim,  founded  upon  an  alleged  indebtedness  of  the  company 
to  him.  He  has  a  right  to  make  such  defense.  (Mathez  v. 
ITeidig,  72  N.  T.  100 ;  Agate  v.  Sands,  73  id.  620.)  The  first 
of  these  cases  carefully  explains  the  basis  upon  which-  the  de- 
fense stands.  The  statutory  liability  arises  whenever  the  \frhole 
capital  stock  has  not  been  paid  in.  The  stockholder  sued  may 
have  paid  in  full,  but  that  does  not  relieve  him,  if  others 
are  in  default.  (Laws  of  1848,  chap.  40,  §  10.)  He  is  still 
liable  to  an  amount  equal  to  his  stock,  so  long  as  the  whole 
capital  is  not  fully  paid.  But  that  liability  constitutes  a  fund 
which  any  creditor  of  the  company  may  reach.  If  now  the 
stockholder  sued  is  himself  such  creditor  to  an  amount  equal- 
ing his  statutory  liability,  he  has  quite  as  good  a  right  to  the 
fund  which  is  pursued,  as  the  pursuer.  Indeed,  he  has  the 
better  right,  because  it  is  already  in  his  possession,  and  it  would 
be  inequitable  to  take  it  from  him  for  the  benefit  of  another 
creditor  who  has  no  superior  equity.  But  the  stockholder 
must  be  really  a  creditor  of  the  company.  He  must  stand  in 
a  relation  to  it  which  in  equity  and  justice  is  as  strong  as  that 
of  the  assailant.  It  is  claimed  here  that  such  is  not  the  defend- 
ant's position,  and  that  he  is  not  in  reality  a  creditor  of  the 
company  at  all,  because  he  owed  the  corporation  on  his  unpaid 
subscription  as  much  or  more  than  the  company  owed  him; 
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and  that  against  the  creditor  seeking  the  statutory  fund  in  his 
hands  he  cannot  set  up  an  equitable  claim  upon  it  while  his  own 
debt  to  the  company  remains  unpaid,  and  is  more  than  enough 
to  balance  and  extinguish  his  demand  as  a  creditor. 

It  is  best  to  examine,  first,  so  much  of  the  accounts  between 
defendant  and  the  corporation  as  will  develop  the  exact  relation 
existing  between  them.  The  total  of  Millar' s  claim  against  the 
company,  as  he  states  it,  is  $15,728.64 ;  and  the  credit  of  the  com- 
pany, exclusive  of  the  stock  subscription,  is  $9,884.12 ;  leaving  in 
his  favor,  as  he  insists,  a  balance  of  $5,844. 52.  But  the  balance 
found  by  the  referee  is  only  $2,081.74 ;  so  that  the  defendant 
claims  $3,762.78  more  than  the  referee  allows.  The  items 
constituting  this  excess  are  stated  in  detail  and  their  merits 
discussed.  One  of  them  is  the  Shuttleworth  note  of  $1,000. 
But,  as  we  understand  the  facts,  after  as  patient  a  study  of  their 
complications  as  was  possible,  that  note  was  already  allowed  by 
the  referee,  and  not  rejected.  It  is  represented  in  his  findings 
by  the  check  of  October  12,  1874,  with  which  defendant  was 
credited.  He  transferred  the  Shuttleworth  note  with  his  own 
indorsement ;  and  thereafter  took  it  back,  giving  his  check  for 
the  amount  he  had  received,  and  returned  the  note  to  the  com- 
pany. He  is  credited  with  that  check  instead  of  with  the  note 
returned.  With  this  $1,000,  he  should  not  be  credited  twice, 
and  deducting  it  from  the  balance  claimed  by  defendant,  his 
debt  against  the  company,  on  his  own  showing,  was  $4,844.52, 
or  less  than  the  $5,000  due  on  his  subscription.  This  view  of 
the  case  takes  no  heed  of  the  question  raised  against  him  of  his 
use  of  a  partnership  name  in  violation  of  the  statute,  and  deducts 
nothing  from  his  demand  on  that  account.  We  are  thus  enabled 
to  consider  the  question  raised  in  view  of  the  facts.  In  Mathez  v. 
Neidig  (supra)  it  did  not  appear  that  the  stockholder  sued  owed 
any  thing  to  the  company  on  an  unpaid  subscription.  He  stood  a 
creditor  of  the  company  for  the  full  amount  of  his  advances.  In 
that  position  he  had  the  same  right  to  resort  to  the  fund  repre- 
sented by  his  statutory  liability  as  the  creditor  who  assailed  him. 
The  latter  had  no  superior  equity.  But  here  the  facts  show  that 
the  stockholder  is  not  a  creditor  when  accounts  are  adjusted  and 
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has  no  equity  against  the  fund  in  his  hands.  He  is  bound  first 
to  pay  his  own  debt  to  the  company,  and  is  in  the  end  not  its 
creditor  at  all.  If,  after  paying  his  debt,  the  company  still  owed 
him,  to  the  extent  of  that  balance  he  would  have  an  equitable 
defense.  But  the  balance  is  the  other  way.  Equitably  he  is 
the  debtor  of  the  company  with  his  claim  against  it  extin- 
guished, and  has  nothing  upon  which  to  found  an  equitable 
claim  against  the  statutory  liability.  It  is  of  no  consequence 
that  his  debt  has  not  been  actually  applied  on  the  subscription. 
The  plaintiff  has  the  right  to  insist  that  equitably  it  should  be 
so  applied,  when  the  defendant  stands  upon  an  equitable  right. 
Nor  is  it  an  answer  to  say  that  his  debt  to  the  company  has  not 
been  pleaded,  and  does  not  come  within  the  scope  of  the  com- 
plaint It  does  come  within  the  issue.  The  plaintiff  pleaded 
his  cause  of  action.  He  was  not  required  to  anticipate  a  defense. 
He  had  a  right  to  wait  till  it  came.  It  was  pleaded  in  the 
answer,  but  that  alleged,  with  the  unpaid  subscription  in  view, 
that  the  debt  which  the  company  owed  was  in  excess  of,  and 
over  and  above  the  debt  due  it.  This  allegation  was  denied, 
and  thus  the  complete  issue  was  raised.  Nor  is  it  an  answer, 
again,  that  defendant's  liability  upon  his  subscription  cannot  be 
asserted  by  the  creditor  in  this  action.  It  is  clear  that  the  latter 
had  a  double  remedy  and  a  right  to  resort  to  two  funds.  The 
unpaid  subscription  was  assets  of  the  company,  bound  in  equity 
for  the  payment  of  its  debts.  (Briggs  v.  Penniman,  8  Cow. 
396;  2  Story's  Eq.  Jur.,  §  1252.)  The  plaintiff  could  have 
maintained  an  action,  after  exhausting  his  remedy  at  law,  to 
reach  these  assets,  and  be  subrogated  to  the  right  of  the  com- 
pany, and  without  joining  other  stockholders  or  creditors. 
{Hatch  v.  Dana,  101  IT.  S.  Sup.  Ct.  205  ;  BarOett  v.  Drew, 
57  N.  Y.  587.)  The  plaintiff's  complaint  alleges  every  neces- 
sary fact  to  sustain  such  cause  of  action  except  the  non-payment 
of  the  subscription,  and  that  fact  was  supplied  in  the  proof 
without  objection.  The  defendant  was  also  liable  under  the 
statute  to  an  amount  equal  to  his  stock.  All  the  facts,  and  all 
the  parties  necessary  to  enforce  payment  out  of  either  fund  were 
before  the  court.  Can  the  defendant,  under  such  circumstances, 
Sickels  —  Vol.  XLV.        46 
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use  the  same  debt  so  as  practically  to  defeat  both  remedies  ?  If 
he  can  it  is  at  least  a  very  singular  result  We  think  the 
plaintiff  had  the  right,  upon  the  whole  case  before  the  court,  to 
contend  that,  as  defendant's  debt  could  apply  only  on  one 
liability,  the  other  remained ;  that  his  equity  was  the  stronger; 
and  that  he  could  insist  that  no  equitable  right  against  the 
statutory  liability  to  him  arose  when  the  defendant  was  not  in 
equity  a  creditor  of  the  company  at  all,  but  in  reality,  its  debtor. 
In  Agate  v.  Sands  (73  N.  T.  supra)  this  precise  question  did 
not  arise.  The  debt  of  the  creditor  who  sued  was  $2,400 ;  the 
shareholder's  stock  was  $5,000,  but  his  debt  against  the  com- 
pany was  $10,000,  or  enough  to  extinguish  both  his  statutory 
liability  and  his  subscription  if  he  owed  the  whole  amount.  It 
remains,  therefore,  only  to  consider  the  questions  growing  out 
of  the  debt  or  demand  which  the  plaintiff  sought  to  enforce. 
The  questions  of  fact  we  cannot  review.  The  alleged  errors  in 
computation  depend  upon  such  questions.  After  a  careful  study 
of  the  accounts  we  cannot  feel  sure  that  such  errors  existed. 
They  are  mainly  arrived  at  by  comparison  of  the  printed  books 
which  were  produced  and  made  exhibits  in  the  case  with  the 
accounts  of  the  printers.  The  latter  claim,  and  their  witness, 
Norton,  swore,  that  all  the  pages  printed  were  not  represented 
by  the  exhibits.  A  similar  observation  applies  to  Norton's 
alleged  want  of  authority  to  bind  the  company.  If  his  story 
was  true  the  referee  was  justified  in  holding  that  such  author- 
ity existed. 

A  further  question  is  raised  respecting  the  allowance  of  in- 
terest. The  referee  computed  it  from  July  3,  1875,  the 
date  at  which  the  debt  was  due  from  the  company,  instead  of 
December  26, 1877,  the  date  at  which  the  stockholder  was  sued. 
It  is  claimed  that  the  latter  was  the  true  rule  of  interest  upon 
the  authority  of  Burr  v.  WUoox  (22  N.  Y.  557).  The  language 
of  the  opinion  in  that  case  was  broad  enough  to  justify  the 
appellant's  contention,  when  read  without  reference  to  the  facts 
before  the  court.  Those  established  that  "Wilcox  owned  $1,000 
of  stock,  while  the  plaintiff's  debt  was  nearly  double  that 
amount.    The  recovery  thus  was  necessarily  limited  to  the 
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amount  of  the  stock,  and  the  court  said  that  interest  upon  that 
amount  could  be  allowed  from  the  date  of  the  commencement 
of  the  suit/  The  same  doctrine  was  applied  under  similar 
circumstances  in  the  recent  case  in  this  court  of  Handy  v. 
Draper  (89  N.  T.  334).  And  the  same  rule  as  to  interest  was 
adopted  in  Shettington  v.  Howland  (53  id.  372).  These  cases, 
however,  do  not  determine  the  rule  where  the  debt  of  the 
creditor  is  less  than  the  stockholder's  liability,  as  such,  and  the 
allowance  of  interest  does  not  swell  the  recovery  beyond  that 
limit  It  was  said  in  Corning  v.  McCvUough  (1 N".  T.  56)  that 
"  the  personal  liability  of  the  stockholder  for  the  payment  of  the 
debt  is  immediate  and  absolute  the  moment  the  debt  is  con- 
tracted or  incurred  by  the  company ."  The  creditor's  debt 
consists  both  of  principal  and  interest.  He  is  just  as  much 
entitled  to  the  latter  as  the  former,  and  the  liability  to  pay  the 
debt  must  necessarily  include  the  accrued  interest  up  to  the 
statutory  limit.  When  that  is  reached  any  further  interest 
runs  only  upon  that  sum  from  the  date  of  the  commencement 
of  the  action.  The  entire  principal  and  interest  of  the  debt  in 
the  present  case  did  not  exceed  the  limit  of  liability,  and  the 
allowance  of  interest  from  the  maturity  of  the  debt  was  there- 
fore proper,  and  violated  no  right  of  the  defendant. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Walter  Jsnnbbt,  Respondent,  v.  Aabon  B.  Olmstead  et  al., 

Appellants. 

Defendant  O.  was  appointed  general  actuary  of  the  S.  B.  Bank,  and  served 
in  that  capacity  for  five  years,  under  an  agreement  by  which  he  was  to  re- 
ceive  for  his  services  "  such  sum  or  sums  from  the  net  profits  of  the  in- 
stitution as  such  profits  after  paying  all  incidental  expenses  may  warrant, 
not  to  exceed  $1,000  per  annum."  Held,  that  the  agreement  was  to  pay 
that  sum,  if  earned,  in  annual  payments  out  of  the  profits  of  the  preced- 
ing year ;  if  no  profits  were  earned  he  was  to  receive  no  compensation, 
and  no  charge  could  he  made  on  future  sayings  ;  and  that, therefore,  in 
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fixing  the  earn  to  which  he  was  entitled,  the  profits  in  one  year  could 
not  be  reduced  by  the  losses  in  a  subsequent  year. 

It  appeared  that  on  July  1  of  one  year  the  bank  had  earned  net  profits  to 
the  amount  of  $648.43.  Held,  that  in  the  absence  of  proof  there  could 
be  no  presumption  that  such  profits  were  lost  between  that  time  and 
August  20,  when  the  year's  service  terminated ;  and  that  O.  was  entitled 
to  credit  to  that  amount. 

0.  gave  a  bond,  with  defendant  as  surety,  conditioned  that  O.  would  "  well 
and  truly,  honestly  and  faithfully  discharge  his  (Juties  as  general  actu- 
ary, "eta  In  an  action  upon  the  bond,  it  appeared  that  O.  ceased  to  be 
general  actuary  on  or  before  January  14, 1878,  and  thereafter  up  to  Feb- 
ruary 10, 1878,  he  remained  in  the  bank  as  clerk  and  book-keeper.  On 
'  that  day  he  drew  out  of  the  bank  $429.99.  Held,  that  thil  was  not  a 
breach  of  the  condition  of  the  bond  ;  and  that  the  court  erred  in  charg- 
ing against  the  surety  the  amount  so  drawn  out. 

(Argued  October  26, 1882  ;  decided  November  21, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon  an 
order  made  May  3,  1881,  which  affirmed  a  judgment,  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury. 

This  action  was  upon  a  bond  executed  by  defendant  Olm- 
stead  as  principal,  and  defendant  Clement  as  surety,  the  sub- 
stance of  which  as  well  as  the  material  facts  are  stated  in 
the  opinion. 

K  F.  Bullard  for  appellant  William  H.  Clement.  The  bail 
did  not  continue  liable  for  Olmstead's  acts  after  his  resignation. 
{Gilbert  v.  Luce,  11  Barb.  91 ;  Bissett  v.  Saxton,  77  N.  Y.  191.) 

The  minor  capacity  in  which  he  continued  after  his  resigna- 
tion was  an  entire  new  employment,  for  which  the  surety  did 
not  agree  to  be  liable.  (Chitty  on  Contracts  [10th  Am.  ed.], 
568-571 ;  Phillips  v.  FoxaU,  L.  R,  7  Q.  B.  666  ;  Sanderson  v. 
Astor,  L.  R.,  8  Exch.  73  ;  Buyers  v.  Foe,  L.  R,  13  Eq.  450  ; 
7,  Montagus  v.  Tidcombe,  2  Vt.  518  ;  Railton  v.  Matthews, 
10  C.  &  F.  934.)  The  bond  merely  provides  that  the  surety 
will  guarantee  that "  Olmstead  shall  well,  truly,  honestly  and 
faithfully  perform  his  duties,"  etc.    In  such  a  case  the  surety 
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is  not  liable  for  a   mistake,  etc.    ( Union  Bk.  v.  Clossey,  10 
Johns.  271 ;  15  Wend.  316 ;  1  Zabriskie,  100.) 

Matthew  Hale  for  appellants.  The  defendants  cannot  be 
charged  in  this  action  for  any  thing  but  a  breach  of  official 
duty  by  Olmstead  as  actuary  during  the  term  while  he  was 
acting  as  such.  (Btssell  v.  Saxton,  77  K  T.  191, 194.)  The 
words  "  well,  truly,  honestly  and  faithfully  "  in  the  bond  apply 
to  the  honesty  and  not  to  the  ability  of  the  officer.  ( Union  Bk. 
v.  Clossey,  10  Johns.  271;  S.  (7.,  11  id.  182;  U.  S.  Bk. 
v.  Stearns,  15  Wend.  314,  316 ;  Ins.  Co.  v.  Loweriberg,  14 
Wkly  Dig.  326.)  Clement,  as  bail,  did  not  continue  liable 
for  Olmstead's  acts  after  his  term  of  office  had  expired.  (Gil- 
bert v.  Duce,  11  Barb.  91 ;  Bissett  v.  Saxton,  77  N.  Y.  191.) 

Edgar  T.  BrackeU  for  respondent.     Olmstead  had  no  au- 
thority by  his  sole  act  to  adjust  the  account  between  himself 
and  the  bank,  or  to  draw  from  the  bank  its  money  to  pay  a 
debt  to  himself.    (Volte  v.  Blackmar,  64  N.  Y.  446.)     He 
was  the  mere  agent  of  the  bank,  and,  as  such,  could  not  deal 
with  himself  as  against  his  principal  any  more  than  any  pri- 
vate agent  could.     (Austin  v.  Daniels,  4  Denio,  299 ;  Butts 
v.  Weed9  37  N.  Y.  317.)    It  was  a  conversion  of  the  funds  of 
the  bank  for  Olmstead  to  invest  them  in  such  security  as  the 
Waring  note,  for  which  he  was  liable.     (Austin  v.  Daniels,  4 
Denio,  299 ;  Bun  v.  Cary>  59  How.  439 ;  Morse  on  Banking, 
195,  196;   Alexander  v.   CauldweU,  83  K   Y.  480.)     The 
contract  under  which  Olmstead  was  employed  was  an  entire 
one,  and  the  compensation  to  which  he  was  entitled  was  such 
Bum,  not  exceeding  $1,000  a  year,  as  the  net  profits  of  the  in- 
stitution taken  through  his  whole  term  warranted,  and  he  can- 
not be  allowed  to  select  such  portions  of  time  or  fix  such  date 
as  he  may  choose,  and  draw  the  profits  out  to  that  time  as  his 
salary,  regardless  of  subsequent  losses  occurring  under  his  own 
management.    (Osbrey  v.  Bei?ner9  49  Barb.  265 ;   51  N.  Y. 
630;  Dunham  v.ZeeyU  W'kly  Dig.  75.) 
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Andrews,  Ch.  J.  The  bond  upon  which  the  action  is 
brought,  is  dated  August  20,  1867,  and  was  executed  to  the 
Saratoga  Savings  Bank.  It  recites  the  appointment  of  the  de- 
fendant Olmstead  as  president  and  general  actuary  of  the 
bank,  and  the  condition  is  that  he  shall  "well  and  truly, 
honestly  and  faithfully  perform  his  duties  as  general  actuary," 
etc  The  defendant  Olmstead  acted  as  president  and  actuary 
from  the  time  of  his  appointment  until  early  in  1873,  when  he 
resigned.  The  bank  assigned  the  bond  and  its.  claim  there- 
under to  the  plaintiff,  who  in  1878  commenced  this  action.  By 
the  contract  between  the  bank  and  Olmstead,  made  August  19, 
1867,  it  was  provided  "that  as  compensation  for  his  (Olm- 
stead's)  services  in  that  capacity  (general  actuary)  he  receive 
such  sum  or  sums  from  the  net  profits  of  the  institution,  as 
such  profits,  after  paying  all  incidental  expenses,  may  warrant, 
not  to  exceed  $1,000  per  annum."  The  trial  court  found  that 
on,  and  prior  to  January  1, 1873,  the  defendant  Olmstead  drew 
out  of  the  bank  $931.85,  and  on  February  10,  1873,  the 
further  sum  of  $429.99,  and  entered  such  drafts  at  these  dates 
respectively  on  the  books  of  the  bank,  but  that  of  the  first  sum, 
$281.90  was  drawn  to  pay  incidental  expenses  of  the  bank. 
The  court  further  found  that  on  the  10th  of  February,  1873, 
the  liabilities  of  the  bank  were  $38,474.31,  and  the  assets  of  the 
same  were,  by  reason  of  said  drafts  of  the  defendant  Olmstead, 
but  $37,739.61,  leaving  a  balance  of  liabilities  over  assets 
of  $734.64,  and  that  said  drafts  by  Olmstead  upon  the  funds  of 
the  bank,  amounted  to  a  wrongful  conversion  by  him  of  said 
sum  of  $734.64,  for  which  the  defendants  were  liable  on  their 
bond.  The  finding  was  in  substance  that  when  the  drafts  were 
drawn,  the  bank  had  a  surplus  of  only  $340.30,  and  that  this 
was  the  only  sum  to  which  Olmstead  was  entitled  on  account 
of  salary,  and  that  his  drafts  in  excess  of  that  sum,  for  his  per- 
sonal account,  were  a  wrongful  appropriation  of  the  funds  of  the 
bank.  The  court  also  found  that  the  bank,  on  the  1st  of  July, 
1869,  had  earned  net  profits  to  the  amount  of  $648.43,  but  in. 
ascertaining  the  profits  for  the  purpose  of  fixing  the  sum  to 
which  the  defendant  Olmstead  was  entitled  under  his  contract 
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with  the  bank,  the  court  took  into  account  the  whole  period  of 
five  years,  during  which  he  was  in  its  employment,  not  making 
annual  rests,  but  reducing  the  profits  in  one  year  by  losses  in  a 
subsequent  year,  and  this  method  of  computation  is  sought  to 
be  justified  on  the  ground  that  the  contract  was  entire  for  the 
whole  period  of  service,  and  that  nothing  became  due  to  Olm- 
stead until  the  expiration  of  his  employment,  however  long  it 
might  continue.  This  is  not  a  reasonable  construction  of  the 
contract.  The  contract  to  pay  a  compensation  out  of  the  net 
profits,  not  to  exceed  $1,000  per  annum,  is,  we  think,  a  contract 
to  pay  that  sum  in  annual  payments  out  of  the  profits  of  the  pre- 
ceding year  if  earned.  It  is  not  reasonable  to  suppose  that  the 
parties  understood  that  no  right  to  demand  payment  of  the  stipu- 
lated compensation  would  accrue,  except  upon  the  death  or  resig- 
nation of  Olmstead.  It  would  leave  the  officer  in  the  mean  time 
without  the  means  of  support,  if  dependent  upon  his  labor  there- 
for. The  natural  interpretation  of  the  transaction,  is  that  the 
bank  was  willing  to  pay  a  salary  of  $1,000  a  year,  out  of  the  net 
profits  of  the  year,  and  Olmstead  was  willing  to  serve,  taking 
the  hazard  of  the  profits  being  sufficient  to  pay  his  salary.  If 
profits  were  not  earned,  he  would  get  no  compensation,  and  it 
would  not  become  a  charge  on  future  earnings.  If  earned,  he 
was  entitled  to  be  paid,  and  the  bank  could  not  charge  against 
the  profits  of  one  year,  the  losses  of  a  succeeding  year.  We 
think  therefore  the  court  erred  in  not  crediting  him  with  the 
whole  profits  of  1869.  In  the  absence  of  proof  there  can  be 
no  presumption  that  they  were  lost  between  July  1  and 
August  20,  when  the  year's  service  terminated,  nor  does  the 
fact  tl^at  the  defendant  Olmstead  did  not  credit  himself  with 
the  year's  profits  at  the  time,  or  the  other  circumstances  show 
a  practical  construction  of  the  contract  contrary  to  its  natural 
meaning.  The  court  erred  also  we  think  in  charging  against 
the  surety,  the  draft  of  February  10,  1873,  of  $424.99.  The 
bond  only  bound  him  for  the  conduct  of  his  principal  while 
general  actuary  of  the  bank.  The  minutes  of  the  trustees  show 
that  on  the  20th  of  December,  1872,  Olmstead  resigned  his  office 
of  president,  "  to  take  effect  as  soon  after  the  first  of  January 
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(next)  as  he  can  make  up  and  sign  the  report  of  January  1, 1873, 
say  January  11, 1873,  all  other  powers  and  duties  as  such  president 
to  terminate  January  2, 1873,"  and  that  one  Eolden  was  on  the 
same  day  duly  elected  president, "  to  take  office  from  the  termina- 
tion of  A.  B.  Olmstead's  term  as  above  stated."  It  further  ap- 
pears by  the  minutes  that  on  the  same  day  the  defendant  Olm- 
stead  "  gave  notice  of  his  resignation  of  the  position  of  general 
actuary,  to  take  effect  as  above  mentioned  in  regard  to  the 
presidency,"  and. that  one  Day  was  elected  general  actuary  in 
his  place.  It  thus  appears  that  the  official  term  of  Olmstead 
as  general  actuary  expired  at  the  latest,  January  14, 1873,  when 
the  general  report  was  made,  and  the  evidence  shows,  and  it  is 
found  by  the  court  that  Day  entered  upon  the  discharge  of  his 
duties  as  actuary,  February  4, 1873 ;  "  but,"  the  court  adds, 
"  the  said  Olmstead  also  remained  in  said  bank,  and  continued 
to  make  entries  on  the  books  until  February  10, 1873."  The 
last  part  of  this  finding  is  explained  by  the  previous  one  that 
Olmstead  remained  in  the  bank  as  clerk  and  book-keeper  until 
February  10,  1873.  The  general  finding,  if  in  any  degree 
conflicting,  is  controlled  by  the  special  findings  above  stated, 
and  which  accord  with  the  evidence.  The  transaction  of  Feb- 
ruary 10,  1873,  was  after  Olmstead  ceased  to  be  general  actu- 
ary, and  does  not  constitute  a  breach  of  the  bond.  For  these 
reasons  the  judgment  should  be  reversed,  and  it  is  unnecessary 
to  consider  the  other  questions  in  the  case. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  abide 
the  event. 

All  concur. 

Judgment  reversed. 
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Kobwbll  L.  Colt,  Appellant,  v.  William  F.  Owens  et  al., 

Respondents. 

Defendants  purchased  and  agreed  to  carry  certain  shares  of  stock  for 
plaintiff  until  instructed  by  him  to  sell,  or  for  a  period  of  six  months. 
No  money  was  paid  by  plaintiff  on  account  of  the  purchase,  but  he  gave 
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defendants  the  guaranty  of  a  third  party  against  loss.  Defendants  sold 
the  stock  without  authority,  and  notified  plaintiff  thereof.  In  an 
action  to  recover  damages,  it  appeared  that  for  thirty  days  after  such 
sale  the  stock  could  have  been  purchased  in  the  market  for  the  price  at 
which  it  was  sold,  or  for  a  less  price.  Held,  that  plaintiff,  having  had  a 
reasonable  time  after  notice  of  sale  to  replace  the  stock,  was  only  entitled 
to  recover  nominal  damages. 
Also,  AM  a  refusal  to  submit  to  the  jury  the  question  as  to  what  was  a 
reasonable  time  was  not  error. 

(Argued  October  26,  1882  ;  decided  November  21, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  June  13, 1881,  which  affirmed  a  judgment  in  favor  of 
plaintiff  for  Biz  cents  damages  and  six  cents  costs.  (Beported 
below,  15  J.  &  S.  480.) 

This  action  was  brought  against  defendants,  who  were  stock 
brokers,  for  alleged  breach  of  contract,  the  substance  of  which, 
as  well  as  the  material  facts  are  stated  in  the  opinion. 

AdcHphus  D.  Pope  for  appellant.  Plaintiff  had  supplied 
defendants  with  an  acceptable  guaranty,  and  his  rights  were  the 
same  as  though  he  had  paid  the  purchase-money  in  full.  (Suy- 
dam  v.  Jenkins,  3  Sandf .  620 ;  Page  v.  Fowler,  39  Cal  412 ; 
Sturges  v.  Keith,  57  HI.  451 ;  Sedgwick's  Leading  Cases  on 
Damages,  561-623.)  The  court  erred  in  not  allowing  the  jury 
to  pass  upon  the  question  whether  the  time  between  the  sale 
and  the  rise  of  the  stock  was  sufficiently  reasonable  to  enable 
plaintiff  to  indemnify  himself.  {Baker  v.  Drake,  66  "N".  T.  523.) 

Frding  H.  Smith  for  respondents.  Assuming  that  defend- 
ants were  guilty  of  a  technical  conversion  of  the  stock,  they 
were  liable  for  only  nominal  damages,  as  it  was  incumbent 
upon  plaintiff  to  lessen  the  damages,  as  far  as  he  could  do  so 
by  any  acts  of  his  own.  {Hamilton  v.  MePherson,  28  N.  Y. 
72 ;  Clark  v.  Marsiglia,  1  Denio,  317 ;  Dillon  v.  Anderson, 
43  N.  T.  72.)  The  only  damages  a  customer  can  recover  from 
a  broker  for  an  unauthorized  sale  of  stocks,  carried  on  margin 
for  speculative  purposes,  is  the  advance  (if  any)  in  the  market 
price  of  the  stocks^  from  the  sale  to  a  reasonable  time  after 
Siokbls  —  Vol.  XLV.       47 
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notice  thereof  is  received  by  the  customer.  {Baker  v.  Drake, 
53  H.  Y.  211 ;  &  O,  66  id.  518  ;  Oruman  v.  Smith,  81  id. 
25.)  Plaintiff  had  reasonable  time,  after  receiving  notice  of 
the  sale,  in  which  he  could  have  repurchased  the  stocks  at  a 
lower  price  than  they  were  sold  for.  (Bterridge  v.  Anthony, 
JS.  Y.  Daily  Reg.,  April  30, 1880.) 

Millbk,  J.  This  case  involves  a  question  as  to  the  measure 
of  damages  upon  a  sale  of  stock,  which  the  defendants  pur- 
chased and  agreed  to  carry  for  the  plaintiff  until  instructions 
were  given  by  him  to  sell,  or  for  a  period  of  six  months.  A 
guaranty  was  given  to  the  defendants  by  another  party  against 
loss,  and  the  defendants,  upon  being  notified  by  the  guarantor 
that  he  withdrew  his  guaranty,  gave  notice  thereof  to  the  plaint- 
iff that,  unless  he  placed  a  margin  in  their  hands  at  a  time 
named  upon  the  next  day,  they  would  close  out  the  stock  at 
that  time.  This  not  being  done  the  stock  was  sold.  It  may 
be  assumed  that  the  sale  was  unauthorized,  and  the  main  ques- 
tion presented  relates  to  the  rule  of  damages.  The  testimony 
shows  that  for  thirty  days  after  the  sale  this  stock  could  have 
been  purchased  in  the  market  for  the  price  at  which  it  was  sold 
or  for  a  less  sum,  and  the  court  held  that  only  nominal  dam- 
ages could  be  recovered,  and  directed  a  verdict  accordingly. 

In  Baker  v.  Drake  (53  N.  Y.  211 ;  13  Am.  Rep.  507),  it 
was  held  in  this  court  that  where  a  broker  purchases  stock  upon 
a  margin  for  a  customer  and  makes  an  unauthorized  sale  of  the 
same  the  principal  has  a  right  to  disaffirm  the  sale  and  to 
require  the  broker  to  replace  the  stock,  and  upon  failure  or  re- 
fusal to  do  this  the  remedy  of  the  principal  is  to  replace  it 
himself,  and  the  advance  in  the  market  price,  from  the  time  of 
the  sale  up  to  a  reasonable  time  to  replace  it  after  notice  of  the 
sale,  affords  complete  indemnity,  and  is  the  proper  measure  of 
damages. 

If  this  rule  be  applicable  to  the  facts  presented  in  the  case 
at  bar,  then  no  error  was  committed  by  the  judge  in  his  di- 
rection to  the  jury.  It  is  urged,  however,  by  the  counsel  for 
the  appellant  that  as  the  plaintiff  had  supplied  the  defendants 
with  an  acceptable  guaranty,  his  rights  were  the  same  fee  if  he 
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had  paid  the  purchase-money  in  full,  and  that  in  such  case  the 
rule  stated  does  not  apply.  In  the  case  cited  it  is  laid  down 
that  where  the  stocks  have  been  paid  for  and  are  owned  by  the 
person  for  whom  they  are  purchased  different  considerations 
would  arise  (53  N.  Y.  217),  and  that  it  is  unreasonable  to  require 
him  to  pay  it  the  second  time,  and,  therefore,  all  fluctuations  in 
price  should  be  at  the  risk  of  the  vendor  who  refuses  to  deliver, 
while  retaining  the  purchase-money.  (Id.  223.)  In  the  case  at  bar 
it  does  not  appear  that  the  plaintiff  had  paid  any  money  on  ac- 
count of  the  purchase  of  the  stock,  or  that  the  withdrawal  of  the 
guaranty,  or  the  arrangement  between  the  plaintiff  and  the 
guarantor  was  founded  upon  any  payment  made  by  the  plaint- 
iff to  the  guarantor.  As  it  stands  he  had  not  parted  with 
any  money  on  account  of  the  stock,  and  hence  did  not  occupy 
the  position  of  one  who  had  absolutely  paid  the  purchase- 
price  of  the  stock,  and  is  not  brought  within  the  exception  re- 
ferred to  in  the  opinion  in  the  case  cited.  It  cannot,  therefore, 
"be  said  that  the  case  is  one  where  the  consideration  has  been 
paid ;  nor  does  the  fact  that  a  guaranty  was  given  change  the 
rule  of  damages  or  entitle  the  plaintiff  to  the  application  of  a 
different  rule  than  the  one  upon  which  the  decision  was  based. 

The  plaintiff  not  having  paid  or  become  liable  to  pay  any 
money  on  account  of  the  guaranty,  the  question  considered  is 
settled  by  the  case  cited.  (See  also  S.  C,  reported  in  66  N. 
Y.  523 ;  and  Grumcm  v.  Smith,  81  id.  25.)  There  was,  we 
think,  no  error  on  the  trial  in  refusing  the  application  of  the 
appellant's  counsel  to  permit  the  question,  as  to  what  consti- 
tuted a  reasonable  time,  to  go  to  the  jury.  The  plaintiff  had 
ample  time  to  replace  the  stock,  if  he  had  concluded  to  do  so,  be* 
fore  it  advanced  beyond  the  price  paid  for  it  It  did  not  reach 
such  price  until  some  time  after  notice  of  the  sale,  and  as  it  is 
apparent  that  the  plaintiff  had  a  reasonable  time  within  which 
to  purchase  the  stock  after  notice  of  the  sale,  there  was  no 
question  for  the  jury  in  tins  respect. 

The  judgment  should  be  affirmed. 

AH  concur. 

Judgment  affirmed. 
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Thomas  Murtha,  Appellant,  v.  Michael  Oublet.  Impleaded, 

etc.,  Respondent. 

A  court  of  equity  may  adapt  its  relief  to  the  exigencies  of  the  case.  It  may, 
when  that  ie  all  the  relief  needed,  order  a  sum  of  money  to  be  paid  plaint- 
iff and  give  him  a  personal  judgment  therefor. 

PlaintiffVcomplaint  alleged  in  substance  that  on  and  prior  to  April,  1872, 
defendant  D.  was  indebted  to  him  in  the  sum  of  $500,  to  defendant  C,  $500, 
and  to  one  F„  $300,  which  was  all  of  his  indebtedness ;  that  in  that  month 
D.  owned  personal  property  worth  $8,500,  upon  which,  for  the  purpose  of 
hindering,  delaying  and  defrauding  cerditors,  he  executed  a  chattel  mort- 
gage to  C. ,  nominally  for  $3,100,  which  mortgage  was  kept  on  foot  by  re- 
newals and  new  mortgages  until  October,  1878,  when  C.  foreclosed,  al- 
though there  was  nothing  actually  due  him  thereon,  and  converted  the 
proceeds  of  the  property  to  his  own  use ;  that  plaintiff  recovered  judgment 
on  his  claim  for  over  $700,  on  which  execution  was  issued  and  returned 
unsatisfied.  Plaintiff  prayed  judgment  that  defendants  "  be  compelled  to 
pay  him  "  the  amount  of  his  j  udgment .  C,  who  alone  appeared,  answered, 
admitting  the  giving  of  the  mortgage  and  its  foreclosure,  but  denying  the 
other  allegations  of  the  complaint.  The  cause  was  noticed  for  trial  for 
"a  jury  or  trial  term/'  and,  a  trial  by  jury  having  been  waived,  was 
tried  by  the  court.  Plaintiff  gave  evidence  tending  to  establish  the 
allegations  of  the  complaint,  and  the  court  found  that  the  chattel 
mortgages  were  made  by  D.  and  received  by  C,  with  intent  to  hinder, 
delay  and  defraud  plaintiff  and  F.;  that  C.  was  liable  jointly  with 
D.  for  plaintiffs  damages;  i.  e.%  the  amount  of  his  judgment  and 
interest,  and  directed  judgment  against  them  for  that  amount.  Held  no 
error ;  that  the  action  was  in  the  nature  of  a  creditor's  bill ;  that  the 
judgment  prayed  for  and  rendered  was  correct,  and  did  not  stamp  the 
action  as  a  legal  instead  of  an  equitable  one ;  that  G.  could  properly  be 
called  upon  to  pay  plaintiff's  claim  out  of  the  moneys  received  by  him 
from  the  debtor's  property  or  to  the  extent  of  the  value  of  such  property 
taken  and  converted  by  him. 

It  seems,  that  if  the  prayer  for  judgment  was  defective  in  that  it  did  not 
ask  for  equitable  relief,  plaintiff  could  have  any  relief  "  consistent  with 
the  case  made  by  the  complaint  and  embraced  within  the  issue."  (Code 
of  Civil  Procedure,  §  1207.) 

It  seems,  also,  that  if  something  had  been  honestly  due  from  D.  to  C.( 
the  latter,  because  of  the  fraud,  could  not  retain  the  property  or  use  its 
proceeds  to  pay  his  debt  as  against  a  pursuing  creditor. 

Also  held,  that  it  was  immaterial  that  the  cause  was  noticed  for  a  jury 
term,  as  it  did  not  appear  that  either  party  claimed  it  to  be  a  legal  action 
triable  by  a  jury,  and  it  was,  in  fact,  tried  as  equitable  actions  are  re- 
quired to  be. 
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The  execution  was  returned  October  12, 1878 ;  it  did  not  appear  when  the 
action  was  commenced.  The  summons  was  dated  October  12,  and  the 
oomplaint  was  sworn  to  on  that  day.  Held,  that  a  finding  that  the  execu- 
tion was  returned  before  the  commencement  of  the  action  was  justified. 

Muriha  v.  Ourtey  (15  J.  &  S.  298),  reversed. 

(Argued  October  26,  1882 ;  decided  November  21,  1882.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  *New  York,  entered  upon  an  order  made 
the  first  Monday  of  February,  1881,  which  reversed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court 
on  trial  without  a  jury,  and  ordered  a  new  trial.  (Reported 
below,  15  J.  &  S.  293.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion* 

Adolphus  D.  Pope  for  appellant.  The  mortgages  were 
fraudulent  and  void,  because  they  were  based  on  a  fictitious 
debt  and  were  made  with  intent  to  defraud,  and  there  was  no 
change  of  possession.  (K.  S.,  §  1,  tit.  3,  chap.  7,  p.  142 ;  also 
§  5,  tit.  2,  chap.  7,  p.  143 ;  Dioer  v.  McLaughlin,  2  "Wend. 
596 ;  Bwrtis  v.  Tisdall,  4  Barb.  571 ;  Sturtevant  v.  Balr 
lardy  9  Johns.  337 ;  TUson  v.  TervMiger,  56  N.  T.  273 ; 
Dtticher  v.  Smarfobood,  22  Him,  31.)  By  engaging  in  a 
fraudulent  scheme,  Curley  forfeited  all  right  to  protection 
either  at  law  or  in  equity.  (Frashners  v.  Senriques,  36  Barb. 
288;  Merrick  v,  Brainard,  38  id.  589;  Bump  on  Fraud. 
Conv.  573 ;  Wood  v.  Hunt,  38  Barb.  302 ;  Sands  v.  Codwise, 
4  Johns.  537.)  Conveyances  made  for  the  use  of  a  grantor 
are  fraudulent  and  void  as  to  creditors.  (Mackie  v.  Cairns, 
1  flopk.  373 ;  Leekins  v.  Ovid,  6  Wall.  78 ;  Bump  on  Fraud. 
Conv.  270, 271 ;  Isham  v.  Sohaffer,  60  Barb.  317.)  Assuming 
Curley's  claim  to  have  been  valid  when  the  mortgage  was  given, 
the  agreement  between  Doyle  and  Curley  to  defeat  the  other 
creditors  vitiated  and  annulled  the  mortgages.  (Bump  on 
Rraud.  Conv.  233,  572 ;  Drury  v.  Cross,  7  Wall.  299  ;  James 
v.  Railroad  Co.,  6  id.  752 ;  Stoddard  v.  Butler,  20  Wend. 
507 ;  Robinson  v.  Stewart,  10  N.  T.  189.)    The  mortgages  were 
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void,  the  intent  being  to  cover  up  the  property  from  the  plaint- 
iff. (Bump  on  Fraud.  Conv.  470 ;  Russell  v.  Winnie,  37  N. 
Y.  591 ;  Goodhue  v.  Berrian,  2  Sandf.  Ch.  630 ;  Rathbone  v. 
Platner,  18  Barb.  272 ;  Nilson  v.  Forsyth,  24  id.  106 ;  jfcte- 
th&ws  v.  BeUaney,  33  id.  127 ;  Seymour  v.  Wilson,  14  N.  Y. 
567 ;  Griffin  v.  Marquadt,  17  id.  28 ;  Work  v.  jEZZw,  50  Barb. 
512.)  A  mortgage  to  secure  future  debts  is  void  as  against 
creditors  whose  debts  have  already  accrued.  (Dewey  v.  Moyer, 
72  N.  Y.  70 ;  King  v.  Wilcox,  11  Paige,  589 ;  Sewage  y. 
Murphy,  8  Bosw.  75 ;  Case  v.  Phelps,  39  N.  Y.  164;  Mead 
v.  <7r^,  12  Barb.  653  ;  Partridge  v.  Stokes,  44  How.  381 ; 
Story's  Eq.  Jur.,  §  361.)  This  action  can  be  sustained  on 
Doyle's  testimony.  (Dewey  v.  Moyer,  721$.  Y.  13;  affirming, 
7  Hun,  473 ;  Adams  v.  Damdson,  10  N.  Y.  309  ;  Newlen  v. 
Lyon,  49  id.  661 ;  Seymour  v.  Wilson,  14  id.  567.) 

6r60.  H.  Starr  for  respondent.  Neither  fraud  without 
damage,  nor  damage  without  fraud  affords  a  cause  of  action. 
Both  must  concur.  (Taylor  v.  Guest,  58  N.  Y.  266 ;  Rice  v. 
Manley,  66  id.  266.)  The  case  at  bar  cannot  be  said  to  belong 
to  any  class  of  actions  at  law  for  torts  other  than  that  above 
specified.  (HuU  v.  Curley,  11  N.  Y.  509,  510 ;  Rale  v. 
Omaha  Nat.  Bk.,  49  id.  632;  Reubens  v.  Joel,  13  id.  488; 
Sbtchkiss  v.  Mc  Vicar,  12  Johns.  408;  Hathaway  v. 
HoweU,  54  K.  Y.  109  ;  Adler  v.  Fenion,  24  How.  [U.  8.]  408 ; 
Stewart  v.  jfoofc,  7  Hun,  417 ;  68  N.  Y.  62?.)  This  is  not  a 
proper  case  for  the  court  to  reverse  the  order  and  judgment  of 
the  General  Term,  and  award  to  plaintiff  a  judgment  in  equity. 
(Arnold  v.  AngeU,  62  N.  Y.  512;  Lochvoood  v.  Quackenbush, 
83  id.  607,  608  ;  Bradley  v.  Aldrich,  40  id.  509 ;  Barnes  v. 
Quigley,  59  id.  265.)  No  cause  of  action  in  equity  was  shown. 
(Beck  v.  Burdett,  1  Paige,  305 ;  Oripp&n  v.  Hudson,  13  N. 
Y.  166 ;  McElwavn  v.  Willis,  9  Wend.  561 ;  Stewart  v. 
Beadle,  7  Hun,  411 ;  affirmed,  68  N.  Y.  629 ;  Hathaway  v. 
Howell,  54  id.  Ill ;  Ogden  v.  Wood,  51  How.  Pr.  376;  law- 
rence  v.  Bk.  of  the  Republic,  35  N.  Y.  821,  822 ;  Robinson  v. 
Stewart,  10  id.  196 ;  Chautcmqtm  Bk.  v.  Tfitate,  6  id.  249-252.) 
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Eabl,  J.  The  complaint  in  this  action  alleges  that  in  and 
prior  to  April,  1872,  the  defendant  Doyle  was  indebted  to  the 
plaintiff  in  the  sum  of  $500,  to  the  defendant  Ourley  in  the 
Bum  of  $500,  and  to  one  Fitzsimmins  in  the  sum  of  $300,  and 
that  these  were  all  the  debts  he  owed ;  that  in  April,  1872,  he, 
Doyle,  owned  a  large  amount  of  personal  property,  worth  at  least 
$3,500,  and  at  that  time  gave  the  defendant  Ourley  a  mortgage 
thereon  for  the  nominal  amount  of  $3, 100,  and  that  that  security, 
by  renewals  or  new  mortgages  each  year  executed,  was  kept  on 
foot  until  October  10, 1878,  when  the  defendant  Ourley  fore- 
closed the  last  mortgage,  although  there  was  nothing  actually 
due  thereon,  and  converted  the  proceeds  of  the  property  to 
his  own  use;  that  all  the  mortgages  were  made  and  kept  on 
foot  for  the  purpose  of  hindering,  delaying  and  defrauding 
the  plaintiff  and  the  other  creditors  of  Doyle ;  that  on  the 
10th  day  of  October,  1878,  the  plaintiff  recovered  judgment 
upon  his  demarid  against  Doyle  for  $734.18,  and  that  an  execu- 
tion upon  the  judgment  was  issued  and  returned  unsatisfied ; 
and  the  plaintiff  prayed  judgment  against  the  defendants, 
"  that  they  and  each  of  them  be  compelled  to  pay  him  the 
aforesaid  sum  of  $734.18,  with  interest  thereon,"  besides  costs. 

The  defendant  Ourley,  in  his  answer,  admitted  the  giving  of 
the  mortgages  referred  to  in  the  complaint,  and  the  foreclosure 
of  the  last  mortgage,  and  denied  the  other  allegations  contained 
in  the  complaint.     The  defendant  Doyle  suffered  default. 

The  cause  was  noticed  for  trial  at  "  a  jury  or  trial  term," 
as  stated  in  the  printed  case,  and  a  trial  by  jury  having  been 
waived,  it  was  tried  before  a  judge  without  a  jury.  Upon  the 
trial  the  plaintiff  gave  evidence  tending  to  prove  all  the  allega- 
tions contained  in  the  complaint,  his  only  witness  being  Doyle ; 
and  the  defendant  Ourley,  as  a  witness  in  his  own  behalf,  gave 
evidence  tending  to  show  that  the  mortgages  were  given  in 
good  faith,  to  secure  an  indebtedness  actually  due  him. 

The  trial  judge  found  all  the  allegations  of  fact  contained  in 
the  complaint  to  be  substantially  true.  Among  his  findings  of 
fact,  was  one  "  that  said  chattel  mortgages  were  made  by  said 
Doyle,  and  received  by  said  Ourley,  with  the  intent  to  hinder, 
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delay,  and  defraud  this  plaintiff  and  said  Fitzsimmins  of  their 
lawful  suits,  damages,  debts  and  demands ; "  and  he  found  as 
conclusions  of  law  that  the  mortgages  were  fraudulent  and 
void  as  against  the  plaintiff,  and  were  made  with  the  intent  to 
hinder,  delay  and  defraud  him,  and  that  they  did  hinder,  delay 
and  defraud  him  in  the  collection  of  his  claim,  and  that  by 
reason  thereof  he  suffered  damage  to  the  amount  of  his  judg- 
ment ;  that  the  defendant  Curley  was  liable  jointly  with  Doyle 
for  the  amount  of  plaintiff's  damages,  and  he  directed  that 
judgment  be  entered  in  favor  of  the  plaintiff  against  the  de- 
fendants for  the  amount  of  the  judgment,  with  interest  and 
costs. 

The  defendant  Curley  filed  exceptions  to  the  findings  of  the 
judge  and  his  refusals  to  find  as  requested,  and  appealed  from 
the  judgment  entered  in  favor  of  the  plaintiff  to  the  General 
Term,  and  there  the  judgment  was  reversed  and  a  new  trial 
granted  for  errors  of  law. 

It  appears  from  the  opinion  pronounced  at  the  General 
Term  that  the  action  was  there  treated,  not  as  a  creditor's  bill, 
but  as  an  action  at  law  to  recover  damages  for  the  fraud  alleged, 
and  the  conclusion  reached  was  that  such  an  action  could  not 
be  maintained ;  and  the  decision  of  the  General  Term  was 
sought  by  Curley's  counsel  to  be  sustained,  in  his  argument 
before  us,  upon  the  same  ground. 

We  are  of  opinion  that  the  learned  General  Term  fell  into 
error.  The  complaint  contains  all  the  allegations  requisite  for 
what  is  commonly  called  a  creditor's  bill,  to-wit,  that  the 
plaintiff  was  a  creditor  of  Doyle,  having  a  judgment  and  an 
execution  returned  unsatisfied  ;  that  the  mortgages  were  exe- 
cuted by  Doyle  with  the  intent  to  hinder,  delay  and  defraud 
his  creditors,  and  that  Curley  had  converted  the  mortgaged 
property  by  a  sale  and  had  taken  the  proceeds  to  his  use. 

The  facts  alleged  show  that  the  mortgages  were  void  as  to  the 
plaintiff,  and  the  only  relief  the  plaintiff  needed  was  that  Cur- 
ley should  pay  him  out  of  the  money  received  by  him  from 
the  debtor's  property,  or  to  the  extent  of  the  value  of  such 
property  taken  and  converted  by  him.    Ebnce  there  can  be  no 
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reasonable  objection  to  the  judgment  prayed  for.  Even  if  the 
prayer  for  judgment  was  defective  for  equitable  relief,  an  an- 
swer having  been  interposed,  the  plaintiff  could  have  any  relief 
"consistent  with  the  case  made  by  the  complaint,  and  em- 
braced within  the  issue."     (Code,  §  1207.) 

Under  our  present  system  of  practice  a  plaintiff  is  not  to  be 
turned  out  of  cotirt,  when  an  answer  had  been  interposed,  be- 
cause he  has  prayed  for  too  much  or  too  little,  or  for  wrong 
relief. 

It  matters  not  that  the  cause  was  noticed  for  trial  at  a  jury 
term.  It  does  not  appear  that  either  party  claimed  that  the 
action  was  a  legal  action  triable  by  a  jury.  It  was  in  fact  tried 
by  the  judge,  just  as  equitable  actions  are  required  to  be  tried. 
No  claim  was  made  upon  the  trial  that  this  was  not  an  equitable 
action.  The  judge  found  all  the  facts  requisite  to  sustain  a 
creditor's  bilL 

It  is  said  that  there  was  no  proof  that  the  execution  was 
returned  before  the  commencement  of  the  action.  But  it 
does  not  appear  when  the  action  was  commenced.  The 
summons  is  dated  October  12,  1878,  and  the  complaint  was 
sworn  to  on  the  same  day,  and  alleges  that  the  execution  had 
been  issued  and  returned  unsatisfied.  It  was  proved  that  the 
execution  was  returned  in  the  usual  form,  unsatisfied,  on  the 
12th  day  of  October,  1878,  and  the  judge  found  that  it  was 
returned  before  the  commencement  of  the  action.  There  was 
no  claim  at  the  trial  that  the  execution  was  returned  after  the 
commencement  of  the  action,  and  we  think  the  finding  that  it 
was  returned  before  was  justified. 

There  was  proof  sufficient  to  justify  a  finding  that  the  prop- 
erty taken  by  Curley  was  worth  much  more  than  the  plaintiffs 
judgment.  At  the  time  the  first  mortgage  was  given,  in 
1872,  the  property  mortgaged  was  worth  upwards  of  $3,000. 
No  other  proof  as  to  its  value  was  given.  There  was  no 
claim  upon  the  trial,  and  no  request  to  find  that  it  was  not 
"^worth  at  least  the  amount  of  plaintiff's  claim,  and  in  the 
absence  of  other  proof,  the  judge  was  justified  in  finding, 
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as  we  must  assume  he  did,  that  it  was  worth,  when  taken 
and  converted  by  Curley,  at  least  that  stun.  It  cannot  be 
alleged  for  legal  error  that  the  judge  based  his  decision  upon 
the  evidence  of  Doyle,  which  was  in  direct  conflict  with 
that  of  Curley.  That  conflict  raised  a  question  of  credi- 
bility, which  was  to  be  settled  by  the  trial  judge.  There  can 
be  no  valid  objection  to  the  form  of  the  judgment  ordered. 
Curley  did  not  ask  that  any  other  judgment  should  be  given 
to  the  plaintiff.  He  did  not  claim  that  any  accounting  should 
be  ordered  between  him  and  Doyle,  or  as  to  the  proceeds  of 
the  property  sold  by  him.  He  gave  all  the  proof  he  desired 
to,  to  defeat  plaintiffs  action.  Under  the  circumstances  of  this 
case,  judgment  for  the  recovery  of  the  precise  sum  of  money 
claimed  was  the  proper  judgment ;  and  the  form  of  the  judg- 
ment does  not  stamp  this  as  a  legal,  father  than  an  equitable 
action.  A  court  of  equity  adapts  its  relief  to  the  exigencies 
of  the  case  in  hand.  It  may  restrain  or  compel  the  defendant ; 
it  may  appoint  a  receiver,  or  order  an  accounting;  it  may  com- 
pel specific  performance,  or  order  the  delivery  to  the  plaintiff 
of  specific  real  or  personal  property ;  or  it  may  order  a  sum  of 
money  to  be  paid  to  the  plaintiff,  and  give  him  a  personal 
judgment  therefor.  Here  no  accounting  was  needed.  Even 
if  something  was  honestly  due  from  Doyle  to  Curley,  on  ac- 
count of  the  fraud  Ourley  could  not  retain  the  property,  or 
use  its  proceeds  against  a  pursuing  creditor  to  pay  his  debt. 
The  transaction  between  him  and  Doyle  was,  as  to  the  plaintiff, 
void,  and  he  could  take  no  benefit  from  it.  The  plaintiff  was 
the  vigilant  creditor,  and  had  priority  over  other  creditors,  if 
there  were  any.  But  there  appears  to  have  been  but  one  other 
creditor  of  Doyle,  and  that  one  Fitzsimmins,  and  his  claim  was 
apparently  barred  by  the  statute  of  limitations.  Besides  the 
property  was  sufficient  to  pay  the  plaintiff,  Fitzsimmins  and 
Curley.  Under  such  circumstances  all  the  relief  that  plaintiff 
needed  was  to  compel  Curley  to  pay  him.  There  was  no  prop- 
erty to  be  sold.  He  had  converted  it  and  had  the  proceeds. 
No  receiver  was  needed,  and  there  were  no  accounts  to  be  taken 
or  stated.    The  judgment  ordered  was,  therefore,  proper. 
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The  order  of  tbe  General  Term  should  be  reversed,  and  the 
judgment  of  the  trial  term  affirmed,  with  costs. 
All  concur. 
Order  reversed  and  judgment  affirmed. 


Ludwig  H.  Keller  et  al.,  Appellants,  v.  Aotattav  Strab-  . 

buboes,  Respondent 

Where  goods  are  sold  on  credit  a  notice  given  to  the  vendor  by  the  vendee 
before  the  expiration  of  the  credit  that  he  will  not  be  able  to  pay  is 
not  a  waiver  of  the  credit  and  does  not  authorize  the  bringing  of  an 
action  before  the  debt  becomes  due  under  the  contract. 

While  the  court  cannot  on  trial  be  called  upon  as  a  matter  of  right  to  in- 
struct the  jury  as  to  the  consequences  which  may  flow  from  their  verdict, 
it  may  in  its  discretion  so  instruct  them. 

In  an  action  to  recover  for  goods  sold  the  complaint  contained  no  allegations 
of  fraud  on  the  part  of  the  vendee ;  an  order  of  arrest,  however,  was 
issued  and  executed,  and  upon  the  trial  plaintiff  gave  evidence  tending 
to  show  that  at  the  time  of  making  the  purchase  and  to  induce  the  credit 
defendant  made  false  representations  as  to  his  solvency.  The  court  in 
submitting  the  question  of  fraud  to  the  jury  stated  in  substance  that 
if  the  facts  as  to  the  fraud  claimed  by  plaintiff  were  found  by  the 
jury,  the  law  gave  him  an  additional  remedy,  i.  e.,  a  body  execution 
and  imprisonment  under  it,  and  it  was  for  the  jury  to  determine  whether 
plaintiff  was  to  have  this  right  as  the  result  of  their  verdict  or  simply 
to  be  remitted  to  the  ordinary  rights  of  a  creditor.  Held  no  error. 
(Code  of  Civil  Procedure,  §  1487.) 

(Argued  October  27, 1882  ;  decided  November  21, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  January  28, 1881,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  verdict.  (Beported  below,  23  Hun, 
625.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

A.  G.  Vanderpod  for  appellants.  Where  a  contract  has 
mutual  obligations,  one  party  cannot  insist  on  performance  by 
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the  other  parties  of  their  part  when  he  is  unable  and  unwilling 
to  carry  out  his  part  thereof,  as  the  mutuality  of  the  eon- 
tract  is  destroyed.  {Nelson  et  at.  v.  Plimpton  Fire  Proof  Co., 
55  N.  Y.  480 ;  Franchot  v.  Leach,  5  Cow.  506 ;  Tracer  v. 
Hoisted,  23  "Wend.  66.)  The  jury  had  not  the  right  to  con- 
sider the  fact  that  the  plaintiff  would  have  the  right  to  arrest 
the  defendant  as  a  result  of  their  verdict,  even  if  the  plaintiff 
had  that  right.  {Benedict  v.  Johnson,  2  Lans.  94 ;  Sicks  v. 
Foster,  13  Barb.  663 ;  Coyle  v.  City  of  Brooklyn,  53  id.  41, 
62 ;  Knupfle  v.  Knick.  Ins.  Co.,  84  N.  T.  492 ;  Games  v. 
Piatt,  6  Rob.  270  ;  HyUmd  Bh.  v.  Wynkoop,  Hill  &  Denio, 
243  ;  Castemos  v.  Hitter,  3  Duer,  370 ;  15  Wend.  647 ;  7  id. 
142 ;  Wardell  v.  Hughes,  3  id.  418 ;  McKenna  v.  The  People, 
81  K  T.  861,  362,  363.) 

Morris  Goodhart  for  respondent.  The  motion  for  judgment 
was  properly  denied ;  there  was  no  rescission  of  the  contract 
on  the  part  of  the  defendant.  {Marson  v.  Bovet,  1  Denio, 
69 ;  Fisher  v.  Conant,  3  E.  D.  Smith,  199  ;  ColmUe  v.  Bedey, 
2  Denio,  139 ;  McOracken  v.  Chdwett,  4  N.  T.  133 ;  Laird 
v.  Moore,  3  Sandf.  589 ;  Keller  v.  Strasburger,  23  Hun,  625.) 
The  court  did  not  err  in  charging  that  if  the  plaintiffs  ob- 
tained a  verdict  they  could  imprison  the  defendant  on  execu- 
tion, an  order  of  arrest  having  being  granted.  (Code,  §  1487, 
subd.  2.)  When  a  buyer  omits  to  disclose  the  fact  of  his  in- 
solvency or  great  pecuniary  embarrassment  in  consequence  of 
an  honest  belief  that  he  can  improve  his  condition,  and  will  be 
able  to  pay  for  the  goods,  the  purchase  is  not  fraudulent.  {King 
v.  Phillips,  8  Bosw.  603  ;  Nichols  v.  Penner,  18  N.  Y.  295  ; 
Johnson  v.  Morretl,  2  Keyes,  655 ;  Ohaffie  v.  Fart,  2  Lans.  81 ; 
Anonymous,  67  N.  Y.  598 ;  Boebling  v.  Duncan,  8  Hun, 
502.)  It  is  only  when  a  verdict  is  against  the  evidence  and 
was  induced  by  partiality,  prejudice,  or  corruption,  or  is  the 
result  of  an  obvious  mistake  that  an  appellate  court  will  inter- 
fere with  it.  {Pearson  v.  Fishe,  2  Hilt.  146 ;  S.  C,  1  Abb. 
419 ;  Parker  v.  Jervis,  3  Keyes,  271 ;  S.  C,  84  How.  Pr. 
254 ;  Boarst  v.  Spehrum,  4  N.  Y.  284 ;  Western  v.  Genesee  Mut. 
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Ins.  Co.,  12  id. '258;  Gfriscom  v.  Mayor,  etc.,  id.  586  ;  New- 
ton v.  Bron&on,  13  id.  587 ;  McKnigkt  v.  Chauncey,  Seidell's 
Notes  [2d  ed.],  60 ;  Lockwood  v.  Thame,  11  N.  Y.  170.) 

Earl,  J.  This  action  was  brought  for  goods  sold  and  deliv- 
ered, the  complaint  containing  no  allegation  of  fraud.  The 
defendant  in  his  answer  alleged  that  the  goods  were  bought 
upon  a  credit  of  four  months,  and  that  the  credit  had  not  ex- 
pired at  the  commencement  of  the  action.  Upon  the  trial  the 
defendant  proved  his  allegation  as  to  the  credit,  and  then  the 
plaintiffs  gave  evidence,  which  was  controverted  by  the  de- 
fendant, tending  to  show  that  at  the  time  of  the  purchase,  and 
to  induce  the  credit,  the  defendant  made  false  representations 
as  to  his  solvency.  The  plaintiffs  also  proved  that  before  the 
expiration  of  the  credit,  and  before  the  commencement  of  the 
action,  the  defendant  gave  them  notice  that  he  would  not  be 
able  to  pay  for  the  goods  at  the  expiration  of  the  credit.  The 
plaintiffs  claim  that  this  notice  was  a  waiver  of  the  credit,  that 
it  destroyed  the  mutuality  of  the  contract,  and  that  they 
could,  in  consequence  thereof,  at  once  commence  this  action 
without  waiting  for  the  expiration  of  the  credit.  This  is  a 
novel  claim,  unsupported  by  any  authority.  The  contract 
was  not  repudiated  by  the  defendant,  and  remained  in  force 
notwithstanding  his  declared  inability  to  perform  it  on  his  part. 

The  trial  judge  submitted  the  question  of  fraud  in  the 
purchase  of  the  goods  to  the  jury,  properly  instructing  them 
as  to  the  principles  of  law  applicable.  In  the  course  of  his 
charge  he  said :  "  If  those  facts  are  true  (the  facts  relating  to 
the  alleged  fraud),  and  they  are  found  so  by  the  jury,  then  the 
law  gives  Mr.  Keller  an  additional  remedy  against  Mr.  Stras- 
burger,  and  that  is  to  issue  an  execution  against  his  person  and 
to  incarcerate  him  in  prison  as  a  punishment,  to  a  certain  extent, 
for  the  fraud  he  has  perpetrated  upon  Mr.  Keller;  and  the 
question  for  you  to  determine  is,  whether  Mr.  Keller  is  to  have 
the  right  to  imprison  Mr.  Strasburger  as  the  result  of  your 
verdict,  or  he  is  simply  to  be  remitted  to  his  rights  as  creditor, 
and  as  such  creditor  procuring  his  judgment  against  the  debtor 
and  issuing  his  execution  against  his  property." 
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All  that  portion  of  the  charge  ending  with  the  word  "  verdict" 
was  excepted  to  by  plaintiffs'  counsel.  In  taking  the  exception, 
he  stated  that  an  order  of  arrest  had  been  issued.  The  portion 
of  the  charge  excepted  to  rested  upon  the  assumption  that  an 
order  of  arrest  had  been  both  issued  and  executed,  and  this 
must  have  been  meant  by  the  statement,  as  otherwise  it  had  no 
pertinency.  It  was  not  claimed  that  the  order  of  arrest,  al- 
though issued,  had  not  been  executed.  If  that  had  been 
true,  the  attention  of  the  judge  should  have  been  called  to  it 
It  must,  therefore,  be  assumed,  as  it  was  assumed  by  the  trial 
judge,  that  an  order  of  arrest  had  both  been  issued  and  exe- 
cuted, and  that  being  so,  the  judge  did  not  err  in  stating  to  the 
jury  that  a  verdict  and  judgment  in  favor  of  the  plaintiffs 
would  authorize  an  execution  against  the  person  of  the  defend- 
ant. (Code,  §  1487.)  While  a  trial  judge  cannot  ordinarily  be 
called  upon  as  matter  of  right,  by  either  party,  to  instruct  the 
jury  as  to  the  consequences  which  may  flow  from  their  verdict, 
yet  he  may,  in  his  discretion,  so  instruct  them.  It  is  frequently 
important  to  give  the  jury  such  instruction  to  induce  them  to 
greater  care  in  weighing  and  scrutinizing  the  evidence,  and  we 
cannot  say  that  the  judge  erred  in  giving  it  in  this  case. 

We  think  no  error  was  committed  upon  the  trial,  and  that 
the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Philip  H.  Reid  et  al.,  Appellants,  v.  The  Lancaster  Pibe 
Insurance  Company  of  Lancaster,  Penh.,  Respondent. 

Defendant  issued  a  policy  of  fire  insurance  insuring  a  steamship,  while  plying 
certain  waters,  "  or  while  lying  at  anchor."  The  policy  contained  a  clause 
declaring  that  if  "  the  premises  shall  be  vacated  *  *  *  and  shall  re- 
main unoccupied  for  the  space  of  twenty  days,"  unleBs  with  the  written 
assent  of  the  company,  the  policy  shall  cease.  In  an  action  upon  the 
policy  it  appeared,  without  dispute,  that  the  vessel  was  burned  while 
hauled  upon  the  beach  near  high  water,  and  at  low  tide  lying  a  mile  from 
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the  water.  Pings  had  been  taken  out  of  her  hull  to  permit  the  water  to 
run  in  and  oat,  and  her  furniture,  awnings,  etc.,  had  been  removed.  To 
prevent  her  moving  she  was  fastened  to  iron  rails  at  the  bow  and  on  one 
side  of  her  stern  and  to  her  anchor  on  the  other.  She  was  wholly  unoc- 
cupied at  the  time  of  the  fire,  and  had  been  for  more  than  twenty  days, 
except  that  workmen  came  occasionally  for  the  purpose  of  making 
repairs.  '  Held,  that  the  complaint  was  properly  dismissed;  that  the  vessel 
was  not  lying  at  anchor,  and  was  unoccupied  within  the  meaning  of  the 
policy. 
It  was  claimed  by  plaintiff  that  the  phrase  "  lying  at  anchor"  was  a 
technical  phrase,  and  evidence  was  offered  to  show  its  meaning,  which 
was  excluded.  Held  no  error;  that  the  language  used  could  not  con- 
template  a  liability  when  the  vessel  was  practically,  for  the  time  being, 
laid  up  and  abandoned. 

(Argued  October  27, 1882 ;  decided  November  21,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  December  14, 1880,  which  affirmed  a  judgment 
in  favor  of  the  defendant,  entered  upon  an  order  dismissing 
plaintiffs'  complaint  on  trial. 

This  action  was  upon  a  policy  of  fire  insurance,  issued  by 
defendant  to  plaintiffs,  the  material  portions  of  which  as  well 
as  the  facts  are  stated  substantially  in  the  opinion. 

John  H.  Bergen  for  appellants.  Whether  the  vessel  was 
"lying  at  anchor"  was  a  question  of  fact  and  should  have  been 
submitted  to  the  jury.  (1  Greenl.  Ev.,  §  278.)  The  meaning 
of  particular  words  in  a  written  instrument  may  be  determined 
by  parol  evidence.  (8  Mete.  576,  577.)  General  words  used 
in  a  technical  sense  may  be  explained  by  those  conversant  with 
such  technical  or  peculiar  use  of  language.  (2  Phillips'  Ev. 
708, 709, 710.)  It  is  competent  to  receive  explanatory  evidence 
where  technical  words  or  peculiar  terms  are  used.  (May  on 
Ins.  182,  188,  §§  175, 179,  subd.  3;  WestfaU  v.  Hudson,  R. 
Ins.  Co.,  2  Duer,  490 ;  Watt  v.  How.  Ins.  Co.,  14  Barb.  383 ; 
How  v.  Mut.  Safety  Ins.  Co.,  1  Sandf.  137;  Astor  v.  Union 
Ins.  Go.>  7  Cow.  202,  etc. ;  1  Pars,  on  Mar.  Ins.  77,  §  4,  title 
"  Technical  or  Peculiar  W&rds ; "  Macy  v.  Whaling  Ins.  Co., 
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9  Mete.  363 ;  Perach  v.  Dickso7i,  1  Mason,  10 ;  1  Pars,  on 
Mar.  Ins.  127,  note  2;  Pitney  v.  Ins.  Co.,  65  K  T.  6; 
jHinds  v.  Schenectady  Ins.  Co.,  11  id.  554.)  Whether  the 
vessel  was  unoccupied  at  the  time  of  the  fire  was  a  question  of 
fact,  and  should  have  been  submitted  to  the  jury  as  a  question 
of  fact.  (Browning  v.  Home  Ins.  Co.,  71 N.  Y.  508 ;  Whitney 
v.  Black  ffiver  Ins.  Co.,  72  id.  117.) 

George  S.  Hamlin  for  respondent.  Evidence  as  to  the  mean- 
ing of  the  words  "lying  at  anchor"  in  the  policy  of  insurance 
was  properly  rejected.    {Brown  v.  Brown,  8  Mete.  576 ;  1 
Greenl.    Ev.,  §  278.)    There    being    no    ambiguity    in  the 
expression  apparent  from  the  contract  or  the  subject-mat- 
ter, it  was  not  permissible  to  create  an  ambiguity  by  extrinsic 
parol  evidence.  (Auburn  OUyBk.  v.  Leonard,  40  Barb.  137; 
Pohalski  v.  Mut.  L.  Ins.  Co.,  36  N.  T.  Sup.  Ct  252 ;  Broom's 
Legal    Max.    456    [6th  Am.  ed.]  ;    1  Greenl.  Ev.,  §  292; 
Blackett  v.  Royal  Exch.  Ass.  Co.,  2  C.   &    J.   250.)      To 
justify  departure  from  the  ordinary  meaning  of  its  language, 
a  usage  of  language  must  be  shown,  from  which  the  court  may 
see  that  the  phraseology  used  had,  in  the  intent  of  the  parties 
adopting  it,  a  special  or  technical  meaning.     (Abb.  Trial  Ev. 
485 ;  Littlefield  v.  Littlefidd,  28  Me.  180 ;  Pohalski  v.  The 
Mut  L.  Ins.  Co.,  36  N.  Y.  Sup.  Ot.  234 ;  56  N.  T.  640.)  The 
complaint  was  properly  dismissed,  on  the  ground  that  the  vessel 
was  not  lying  at  anchor.     (Cutis  v.  Hussey,  3  Shepley,  237; 
Doane  v.  Willcut,  5  Gray,  328 ;  LitOefidd  v.  LMefidd,  28 
Me.  180 ;  Stevens  v.  C.  Mut.  Ins.  Co.,  26  N.  T.  399 ;  Boynton 
v.  Clinton  <&  Essex  Ins.  Co.,  16  Barb.  254 ;  Bryce  v.  Lorillard 
F.Ins.  Co.,  55  N.  Y.  240,  244.)     The  complaint  was  properly 
dismissed  on  the  ground  that  the  vessel  was  unoccupied  at  the 
time  she  was  burned,  and  had  been  for  more  than  twenty  days 
previous.     ( Whitney  v.  Black  B.  Ins.  Co.,  72  N.  Y.  120 ; 
Stettiner  v.  Granite  Ins.  Co.,  5  Duer,  594.) 

Finch,  J.     The  defendant  insured  the  steamer  Oceanns 
"  while  plying  Jamaica  bay,  bay  and  harbor  of  New  York, 
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and  such  other  ports  and  places  as  it  may  be  necessary  to  send 
her  during  the  continuance  of  this  policy,  or  while  lying  at 
anchor,  or  at  any  bulk-head,  dock  or  pier."'  The  policy  con- 
tained a  further  provision,  that  if  "  the  premises  shall  be  vacated 
in  whole  or  in  part,  and  shall  remain  unoccupied  for  the  space 
of  twenty  days,"  the  insurance  should  cease  unless  upon  notice 
the  company  assented  in  writing.  The  vessel  was  burned  while 
beached  at  Canarsie,  and  was  a  total  loss.  Her  furniture,  awn- 
ings, life-preservers  and  bell  had  been  removed ;  she  was  hauled 
upon  the  beach  at  high  tide,  her  bow  being  within  fifty  to 
seventy  feet  of  high-water  mark,  and  at  low  tide  lying  a  mile 
from  the  water ;  plugs  were  taken  out  from  her  hull  so  as  to 
permit  the  water  to  enter  and  run  out  with  changes  of  the  tide ; 
she  was  fastened  at  the  bow  to  iron  rails,  and  at  the  stern  to 
such  rails  on  one  side,  and  to  her  anchor  at  the  other,  to  pre- 
vent her  movement  in  storms  and  from  the  wind,  and  hold  her 
more  firmly  to  the  beach  ;  at  the  time  of  the  fire  she  was  wholly 
unoccupied  and  had  been  so  for  many  weeks,  except  so  far  as 
workmen  came  occasionally  for  the  purpose  of  making  repairs. 
Upon  this  state  of  facts  the  plaintiffs  were  nonsuited ;  the  court 
holding  that  the  vessel  was  not  "  lying  at  anchor,"  and  was 
unoccupied  at  the  time  of  the  fire.  The  plaintiffs  excepted,  and 
then  asked  that  these  questions  be  submitted  to  the  jury  as 
questions  of  fact,  which  was  refused. 

It  is  now  claimed  that  whether  the  vessel  was  "  lying  at 
anchor,"  and  was  unoccupied,  were  questions  of  fact  which  were 
erroneously  withheld  from  the  jury.  There  was  no  dispute 
about  the  facts,  relative  to  the  situation  and  condition  of  the 
vessel,  but  it  is  argued  that  the  phrase  "  lying  at  anchor  "  has 
a  technical  meaning  and  is  a  technical  phrase,  requiring  explana- 
tion by  evidence,  and  so  subject  to  the  judgment  and  control 
of  the  jury,  and  evidence  was  offered  to  show  its  meaning, 
which  was  objected  to  and  rejected.  We  see  no  just  reason  for 
holding  that  the  words  "  lying  at  anchor  "  or  "  unoccupied,"  as 
used  in  the  policy,  have  any  other  than  their  ordinary  and 
familiar  meaning,  or  are  used  in  any  special  sense.  The  terms 
of  the  policy  indicate  very  plainly  an  intention  to  limit  the 
Sickels  — Vol.  XLV.        49 
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insurance  to  a  particular  period  during  the  running  of  the 
policy.  The  risk  is  assumed  "  while"  the  vessel  is  plying  in 
certain  waters,  or  lying  at  anchor,  or  at  any  bulk-head,  dock  or 
pier,  and  while  not  unoccupied  for  more  than  twen  ty  days.  The 
risk  was  taken  while  the  vessel  was  in  use,  or  ready  for  use  and 
awaiting  employment,  or  if  laid  up  for  the  want  of  it,  at  least 
occupied.  The  language  certainly  did  not  contemplate  a 
liability  when  the  vessel  was  beached,  when  its  furniture  was 
removed,  when  it  had  no  occupant,  and  practically  for  the  time 
being  was  laid  up  and  abandoned.  It  is  easy  to  see  that  in  the 
latter  case  the  risk  is  materially  different.  While  the  vessel  is 
lying  at  anchor  and  occupied,  approach  to  it  is  not  so  easy  nor 
danger  of  fire  so  great,  as  when  lying  upon  the  sands  of  the 
beach,  apparently  stranded  and  abandoned,  approachable  at 
low  tide  by  even  casual  wanderers,  and  tempting  to  mischief 
and  trespass.  The  fact  that  at  high  tide  she  might  have  been 
afloat  for  an  hour,  and  that  one  of  her  cables  was  fastened  to  an 
anchor  to  prevent  her  movement  in  storms,  does  not,  in  the 
ordinary  sense  of  the  phrase,  as  used  in  the  policy,  amount  to 
"lying  at  anchor."  That  properly  applies  to  vessels  afloat, 
unless  when  temporarily  or  incidentally  aground,  ready  to 
move,  and  usually  certain  to  move  if  the  anchor  is  lifted,  and 
held  by  it  within  the  range  of  the  cable's  swing.  It  does  not 
apply  to  a  vessel  hauled  up  upon  the  beach,  lying  upon  the 
sands,  with  holes  in  the  hull  to  let  the  water  in  and  out,  and 
at  low  tide  a  mile  from  the  water's  edge,  although  more  firmly 
held  to  its  place  on  the  beach  by  a  cable  and  anchor.  The 
mode  of  securing  the  vessel  indicated  not  use,  or  leadiness  for 
use,  or  the  care  and  oversight  which  naturally  belongs  to  and 
accompanies  use,  but  abandonment  and  desertion.  The  vessel 
was  beached,  not  casually  or  incidentally  aground,  but  drawn 
up  upon  the  sands,  obviously  to  be  kept  stationary  by  its 
weight  upon  the  beach,  the  plugs  withdrawn  to  prevent  its 
floating  as  far  as  possible,  and  the  sole  purpose  of  the  cable  and 
anchor  to  prevent  its  shifting  position  in  its  bed.  It  would  be 
an  unfair  and  strained  construction  to  say  that  a  vessel  so  situated 
was  lying  at  anchor.    Added  to  that  is  the  further  fact  that  it 
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was  wholly  unoccupied.  The  occasional  presence  of  workmen 
was  under  a  permission  in  the  policy  which  specially  allowed 
repairs.  While  the  meaning  of  occupancy  must  necessarily 
vary  in  its  application  to  different  subjects  of  insurance,  there 
was  in  the  present  case  nothing  which  conformed  to  that  require- 
ment of  the  policy. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


David  Hexstry  Jones,  Respondent,  v.  The  Matoe,  Aldkkmen   1H-2J. 
and  Commonalty  of  the  City  of  New  Yobk,  Appellant.        125  sosj 

One  K.,  being  indebted  to  plaintiff  in  the  Bum  of  $400,  executed  to  him  an 
instrument  which  by  its  terms  assigned  to  him  that  amount  of  certain 
claims  against  defendant,  of  which  assignment  defendant  had  notice. 
These  claims  were  not  then  legally  enforceable,  but  under  the  act  of  1877 
(Chap.  473,  Laws  of  1877),  creating  a  commission  to  ascertain  the  amount 
of  claims  of  this  character,  and  making  defendant  liable  for  the  sums 
awarded,  an  award  was  made  upon  said  claims,  out  of  which  defendant 
retained  sufficient  to  pay  plaintiff's  demand,  but  subsequently  paid  it  over 
to  K.'s  executrix.  Hdd,  that  an  action  to  recover  the  amount  of 
plaintiffs  claim  was  maintainable;  that  the  instrument  operated  as 
an  equitable  assignment,  to  the  amount  specified,  of  whatever  sum 
might  eventually  be  allowed  by  defendant  upon  the  claims  of  K. ;  that 
the  fact  that  there  was  no  fund  then  in  existence,  or  any  claim  which 
could  then  be  enforced  by  action,  did  not  prevent  the  instrument  taking 
effect  in  case  the  city  eventually  recognized  its  liability  and  became 
bound  to  pay;  and  that  the  appropriation  to  pay  the  award  could  not  be 
revoked  to  the  prejudice  of  plaintiff. 

(Submitted  November  15, 1882 ;  decided  November  21,  1882.) 

Appeal  from  judgment  of  the  Superior  Court  of  the  city  of 
New  York,  entered  upon  an  order  made  April  4,  1881,  which 
affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision 
of  the  court  on  trial  without  a  jury.  (Eeported  below,  15  J. 
&  S.  242.) 

This  action  was  brought  by  plaintiff,  who  claimed  as  assignee 
of  one  Knapp,  to  recover  to  the  amount  assigned,  a  claim  against 
defendant.  ' 
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Prior  to  February  21,  1874,  Knapp  had  done  work  and  fur- 
nished materials  in  fitting  up  an  armory  for  the  city ;  being  in- 
debted to  plaintiff,  he  on  that  day  executed  an  instrument 
which  by  its  terms  assigned  to  plaintiff  $400  of  his  claims 
against  defendant,  which  instrument  plaintiff  filed  in  the  office 
of  the  comptroller  of  the  city  in  December,  1874.  Defendant 
contested  Knapp' s  claims,  but  the  same  were  presented  to  the 
commission  created  under  and  by  the  act  chapter  473,  Laws 
of  1877,  who  awarded  thereon  over  $9,000.  Defendant  paid 
to  the  executrix  of  Knapp  all  of  the  award  except  $2,500,  which 
was  reserved  to  meet  plaintiff's  claim  and  another.  The  latter 
was  paid  by  defendant,  but  the  sum  reserved  to  pay  plaintiff's 
claim  was  subsequently  paid  over  to  Knapp's  executrix. 

William  C.  Whitney  for  appellant.  The  instrument  of 
assignment  could  have  created  no  lien,  as  an  existing  fund  was 
necessary  to  have  done  so.  (Atty.-Gen.  v.  Continental,  71 
N.  T.  325.) 

Frcmkenheimer  cfe  Rosenblatt  for  respondent.  The  instru- 
ment executed  by  Stephen  H.  Knapp,  and  filed  with  the 
comptroller,  operated  as  an  equitable  assignment  to  the  extent 
of  $400,  of  whatever  sums  might  eventually  be  paid  to  Knapp 
or  his  representatives  on  account  of  his  claims  for  fitting  up 
armories  and  drill-rooms.  (2  Story's  Eq.,  §  1047 ;  Mwnger  v. 
Shannon,  61  N.  T.  251 ;  Field  v.  Mayor,  etc.,  6  id.  179 ; 
Parker  v.  City  of  Syracuse,  31  id.  376 ;  Hall  v.  OUy  qf 
Buffalo,  1  Keyes,  93 ;  Morton  v.  Naylor,  1  Hill,  583.)  It  is 
no  defense  that  payment  of  these  "claims"  could  not  be 
enforced  at  the  time  of  the  assignment.  {Field  v.  Mayor,  2 
Seld.  179, 186 ;  Hall  v.  City  of  Buffalo,  1  Keyes,  193 ;  Stover 
v.  Fydesheimer,  3  id.  620;  Mitchell  v.  Window,  2  Story, 
630 ;  McCaffrey  v.  Woodvn,  65  N.  T.  459  ;  Holroyd  v.  Mar- 
shall, 10  H.  of  L.  Gas.  191 ;  Williams  v.  Wmsor,  17  Alb. 
L.  J.  359;  Wyatt  v.  Watkins,  16  id.  205;  Williams  v. 
Briggs,  id.  387 ;  Laming  v.  Tompkins,  45  Barb.  308.)  The 
award  to  Jane  Knapp,  executrix,  under  the  statute  (Chap.  473, 
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Laws  of  1877,  p.  552)  cannot  be  construed  as  a  gift  or 
gratuity  to  her.  (MtmseU  v.  Lewis,  2  Denio,  224;  Bh.  of 
Auburn  v.  Boberts,  44  N.  T.  192 ;  Spears  v.  Mayor  et  al.,  10 
Hun,  160 ;  87  1ST.  T.  359.)  Plaintiffs  equities  against  the 
moneys  awarded  to  the  Knapp  estate  could  not  be  cut  off  by 
any  proceedings  under  the  act  to  which  he  was  not  a  parly. 
{N.  T.  O.  B.  B.  Co.  v.  VanBorn,  57  K  Y.  473;  Embury 
v.  Connor,  3  id.  511 ;  Taylor  v.  Porter,  4  Hill,  180;  Matter 
of  Albany  St.,  11  Wend.  148.)  The  filing  of  the  assignment 
with  the  comptroller  was  notice  to  the  defendant  of  plaintiffs 
lien,  and  bound  the  funds  payable  under  the  award  without  any 
formal  acceptance.  (Field  v.  Mayor,  2  Seld.  179 ;  BaU  v. 
City  of  Buffalo,  1  Keyes,  193 ;  Parker  v.  City  of  Syracuse, 
31N.  Y.376;  Morton  v.  Baylor,  1  Hill,  583  ;  People,  ex  rd. 
Dannat,  v.  Comptroller,  77  N.  Y.  45.)  It  is  no  defense  that  the 
award  directed  the  payment  of  the  whole  amount  to  Knapp's 
legal  representative.  (Dcmnat  v.  Comptroller,  77  N".  Y.  45 ; 
Baa  v.  City  of  Buffalo,  1  Keyes,  193,  201.)  The  defendant 
is  estopped  from  setting  up  the  payment  of  the  whole  award 
to  the  Knapp  estate.  (Continental  Nat.  Bh.  v.  Bh.  of  Com., 
50  N.  Y.  575 ;  Phelps  v.  People,  72  id.  372 ;  Knight  v. 
Wiffen,  L.  R,  5  Q.  B.  660 ;  Moore  v.  Mayor,  73  N*.  Y.  238 ; 
Ournen  y.  Mayor,  79  id.  311 ;  Weismer  v.  Village  of  Douglas, 
64  id.  91.) 

Andrews,  Ch.  J.  The  defendant  had  notice  of  the  instrument 
of  February  21,  1874,  executed  by  Knapp  to  the  plaintiff 
as  early  as  December,  1874,  when  it  was  filed  in  the  office 
of  the  comptroller.  The  claims  of  Knapp  were  not  legally 
enforceable,  for  the  reason  that  the  board  of  supervisors  had 
no  authority  to  make  the  contract  for  fitting  up  the  armory,  as 
was  decided  in  Ford  v.  The  Mayor,  etc.  (63  K.  Y.  640).  But 
the  claim  was  for  labor  and  materials  actually  furnished,  and 
the  legislature  by  chapter  473,  Laws  of  1877,  constituted  a 
tribunal  to  ascertain  the  amount  of  claims  of  this  character, 
and  the  city  was  made  liable  to  pay  the  sums  which  should  be 
awarded  by  the  commission  appointed  by  the  act.     The  legis- 
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latnre  recognized  the  moral  obligation  of  the  city  to  pay  the 
amounts  justly  due  to  claimants,  and  imposed  a  legal  obligation 
corresponding  therewith.  The  instrument  of  February  21, 
1874,  operated  as  an  equitable  assignment  to  the  plaintiff  to  the 
extent  of  $400,  of  whatever  sum  might  eventually  be  allowed 
by  the  city  upon  the  claim  of  Knapp.  The  fact  that  there  was 
no  fund  then  in  existence,  or  any  claim  which  could  then  be 
enforced  by  action,  did  not  prevent  the  instrument  taking 
effect  as  an  equitable  assignment,  in  case  the  city  should  sub- 
sequently voluntarily  recognize  its  liability,  or  become  bound 
to  pay  the  claim.  (Field  v.  The  Mayor,  etc.,  6  N.  T.  179 ; 
Mitchell  v.  Window,  2  Sto.  630.)  The  award  under  the  act  of 
1873,  was  made  to  the  executrix  of  Knapp,  he  having  died  be- 
fore it  was  made,  but  the  city  retained  out  of  the  award  a  sum 
sufficient  to  pay  the  plaintiff,  and  the  evidence  justifies  the  in- 
ference that  it  was  so  retained  for  this  express  purpose,  with  the 
consent  of  the  executrix.  This  appropriation  could  not  there- 
after be  revoked  to  the  prejudice  of  the  plaintiff.  The  equities  in 
this  case  are  very  clearly  with  the  plaintiff,  and  for  the  reasons 
here  stated,  as  well  as  those  set  forth  in  the  opinion  of  Sedg- 
wick, Ch.  J.,  we  think  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Application  of  the  Mayob,  Aldermen 
and  Commonalty  op  the  City  of  New  York  to  Acquire 
Title  to  Land,  etc.  William  D.  Wabren,  Appellant. 
Lewis  Eobebts,  Respondent. 

Commissioners  appointed  to  appraise  the  compensation  to  be  paid  lor 
certain  lands  belonging  to  a  railroad  company,  sought  to  be  taken  by 
the  city  of  New  York,  for  the  construction  of  a  reservoir,  determined  and 
reported  as  the  amount  of  the  compensation,  the  estimated  expense  of 
raising  the  bed  of  the  railroad,  and  relaying  the  tracks,  and  other  work 
rendered  necessary  by  reason  of  the  construction  of  the  reservoir,  and 
they  found  that  the  city  should  pay  the  sum  so  estimated  "  from  time  to 
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time  as  the  work  should  progress  "  to  W.,  as  contractor  for  construct- 
ing the  railroad  for  the  company.  Upon  the  coming  in  of  the 
report,  on  application  made  without  notice  to  W.,  the  Special 
Term  of  the  Supreme  Court  confirmed  the  report,  save  that  it  or- 
dered the  sum  awarded  to  be  paid  "  to  the  contractor,  who  shall  do  the 
work  specified."  W.  had  previous  to  that  time  done  a  small  amount  of 
the  work,  but  had  suspended  work,  and,  soon  after,  the  railroad  and  its 
franchises  were  sold  on  foreclosure.  A  new  company  was  organized,  who 
contracted  with  R.  to  construct  the  road,  it  being  provided  in  the  contract 
that  he  should  receive  the  amount  of  the  award.  B.  did  the  work  in  ques- 
tion at  a  cost  exceeding  the  estimate  of  the  commissioners,  and  upon 
motion  made  on  his  behalf,  with  notice  to  W.,  the  prior  order  was 
amended  so  as  to  make  the  award  payable  to  R.  Held,  that  the  direction 
of  the  commissioners  did  not  give  W.  such  a  vested  right  in  the  award 
as  precluded  the  court  from  directing  it  to  be  paid  to  a  different  con- 
tractor, who  actually  did  the  work  ;  and,  although  W.  had  no  notice  of 
the  original  order,  having  had  notice  of  the  motion  to  amend,  the 
amended  order  was  valid  as  against  him. 

Also  held,  that  the  fact  that  at  the  time  the  award  was  made  the  old  com- 
pany was  indebted  to  R.  in  a  large  amount,  and  that  the  direction  that 
he  was  to  receive  the  award  was  founded  upon  an  agreement  between 
the  company  and  the  Croton  department,  did  not  preclude  the  court ;  as 
the'  award  was  not  made  for  any  interest  he  then  had,  but  to  cover  the 
expense  of  work  thereafter  to  be  done,  and  was  simply  made  payable  to 
him  to  secure  payment  for  such  work. 

Also  held,  that  although  W.  might  have  some  equity  to  be  secured  by  the 
award  for  the  small  amount  of  work  done  by  him,  he  had  no  such  abso- 
lute right  as  made  it  error  of  law  for  the  court  to  refuse  him  this  pro- 
tection. 

(Argued  June  18, 1862;  decided  November  28, 1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  October  28, 1881, 
which  modified  as  stated  in  the  opinion,  and  affirmed  as  modi- 
fied, an  order  of  Special  Term,  made  June  19,  1880,  which 
amended  an  order  made  November  26,  1876,  on  the  coming  in 
of  the  report  of  commissioners  appointed  herein  to  appraise 
the  compensation  to  be  made  to  owners  or  persons  interested 
in  certain  lands  sought  to  be  taken  for  the  purpose  of  construct- 
ing a  reservoir  to  furnish  "  a  supply  of  pure  and  wholesome 
water  to  the  city  of  New  York." 

The  motion  to  amend  the  order  was  made  on  behalf  and  on 
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the  petition  of  Lewis  Roberts.     The  material  facts  are  stated 
in  the  opinion. 

Nathaniel  C.  Moak  for  appellant.  Even  an  oral  agreement 
that  one  shall  have  a  lien,  with  possession  under  the  agreement, 
is  a  valid  lien  in  equity  and  will  be  enforced  as  such.  {Dean 
v.  Anderson,  34  N.  J.  Eq.  496 ;  Seymour  v.  Cancmdaigua, 
25  Barb.  284,  302 ;  Northrop  v.  Cross,  Seld.  Notes  [July, 
1853],  15-16  ;  [2d  ed.]  111.)  In  all  cases  where  the  remedies 
are  concurrent  up  to  the  point  of  title,  the  right  to  the  sum- 
mary character  of  a  special  proceeding  must  be  warranted  by 
facts,  to- wit :  the  importance  of  time  and  the  relief  sought 
ministerial  in  its  character,  entire  absence  of  title  in  the  ques- 
tion to  be  disposed  of.  {Jackson  v.  Randall,  5  Cow.  168 ;  Jack- 
son v.  Waldemere,  id.  299;  Jackson  v.  Donaqhy,  7  Johns. 
247  ;  2  R.  S.  303,  311,  §  55.)  The  award  being  an  agreement 
in  every  aspect  what  may  be  termed  a  "  judicial  contract "  can- 
not be  varied  by  an  order  of  the  court  at  Special  Term,  on  a 
motion  with  or  without  notice.  (Laws  of  1850,  chap.  140, 
§§  17-18 ;  McMasWs  Railroad  Laws,  78-79 ;  Laws  of  1871, 
chap.  56,  §  3,  p.  88;  Laws  of  1873,  chap.  344,  §  1,  p.  529; 
Laws  of  1877,  chap.  445,  p.  512.) 

Fordham  Morris  for  respondent.  The  performance  by 
Warren  of  the  contract  was  "the  condition  precedent"  to  com- 
pensation. {OuUen  v.  Powde,  6  T.  R.  320;  Raymond  v. 
Bearnard,  12  Johns.  274 ;  Faxon  v.  Mansfield,  2  Mass.  146 ; 
Jennings  v.  Comp.,  13  Johns.  96 ;  Ketchum  v.  Eastman,  id. 
365 ;  Glwrk  v.  Smith,  14  id.  327 ;  Frost  v.  Otarkson,  7  Cow. 
28 ;  Petttier  v.  S&voeU,  12  Wend.  387 ;  EoHwrigkt  v.  Cody, 
21  N.  Y.  366 ;  FuUagh  v.  Revelle,  3  Hun,  600.) 

Rapaiao,  J.  It  appears  by  the  extract  from  the  report  of 
the  commissioners,  set  forth  in  the  petition  of  the  respondent, 
that  the  sum  of  $10,675,  now  in  controversy,  was  ascertained 
and  determined  as  the  compensation  which  ought  justly  to  be 
made  by  the  mayor,  etc. ,  of  New  York,  to  the  New  York, 
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Boston  and  Montreal  Railroad  Company,  for  the  expense  of 
Taifling  the  bed  of  their  road,  widening  the  embankment  across 
the  contemplated  reservoir,  raising  and  relaying  the  track  of 
the  railroad,  and  doing  other  work  specified  in  the  report, 
a  detailed  estimate  of  the  cost  of  which  work  is  also  contained 
in  the  report.  This  work  is,  by  the  report,  found  to  be  rendered 
necessary  by  reason  of  the  construction  of  the  reservoir,  and 
the  precise  amount  of  the  estimate  of  its  cost  is  awarded  in 
full  satisfaction  and  discharge  of  all  claims  and  damages  of  the 
railroad  company. 

Among  the  papers  read  by  the  appellant  in  opposition  to  the 
application  of  the  respondent,  is  what  purports  to  be  a  further 
extract  or  recital  from  the  report  of  the  commissioners,  which 
states  that  they  found  that  the  comptroller  of  the  city  of  New 
York  should  pay  the  sum  so  estimated,  to  William  D.  Warren, 
the  contractor  for  doing  the  work,  upon  the  certificate  of  the 
chief  engineer  of  the  railroad,  from  time  to  time,  as  the  work 
should  progress. 

The  appellant,  Mr.  Warren,  states  in  his  opposing  affidavit, 
that  when  the  award  was  made  he  was  the  contractor  for  build- 
ing the  road,  and  as  such  contractor  had  already  graded  the 
road  at  the  point  in  question,  at  an  expense  of  several  thousand 
dollars,  and  that  the  company  was  indebted  to  him  in  the  sum 
of  about  $80,000,  and  had  turned  the  road  and  property  over 
to  him  as  security  for  the  indebtedness  due  to  him,  and  he  held 
possession  of  the  same,  and  that  the  direction  that  he  should 
receive  the  award  was  founded  upon  an  agreement  made  by 
the  railroad  company  and  the  Croton  department  in  the  pres- 
ence of  the  appraisers. 

It  is  to  be  observed,  however,  that  the  award  was  not  made 
to  Mr.  Warren  for  any  interest  he  then  had  in  the  premises, 
but  was  to  cover  the  expense  of  work  which  he  was  thereafter 
to  do  as  contractor.  The  award  was,  in  fact,  to  the  railroad 
company,  to  indemnify  it  for  the  expenses  which  were  rendered 
necessary  by  the  construction  of  the  reservoir,  and  it  was  made 
payable  to  Mr.  Warren  solely  in  his  capacity  as  contractor,  and 
Sickbls— Vol.  XLV.       50 
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to  secure  to  him  payment  for  the  work  which  he  should  there- 
after do.  This  direction  of  the  commissioners  was  subject  to 
the  control  of  the  court,  who  might  confirm  or  disapprove  it. 
It  never  was  confirmed  by  the  court  in  the  terms  in  which  it 
was  originally  made,  but  on  the  25th  of  November,  1876,  an 
order  was  made  confirming  the  report  of  the  commissioners, 
except  as  to  this  clause,  which  was  modified  by  making  the 
award  payable,  not  to  Mr.  Warren  by  name,  but  to  the  con- 
tractor who  should  do  the  work,  whoever  it  might  be.  Mr. 
"Warren  complains  that  this  order  was  made  without  notice  to 
him ;  but  the  subsequent  order  being  the  one  now  appealed 
from,  which  amends  the  order  of  November  25,  1876,  and  di- 
rects the  payment  to  be  made  to  Mr.  Roberts,  the  respondent, 
was  made  upon  notice  to  Mr.  Warren,  and  after  hearing  him 
through  counsel. 

It  further  appears  that  after  the  making  of  the  award,  and 
before  its  confirmation,  Mr.  Warren  moved  his  machinery  and 
tools  on  to  the  work,  and  with  his  men  did  several  hundred 
dollars'  worth  of  work,  when  the  officers  of  the  Croton  depart- 
ment notified  him  that  there  was  danger  of  the  appropriation 
for  the  department  not  holding  out,  and  that  he  might  get  into 
trouble  by  not  having  money  to  meet  his  payments,  and  ad- 
vised him  to  stop  until  they  felt  sure  that  he  would  receive  his 
pay ;  that  he  stopped  work  at  their  request,  with  the  promise 
that  he  should  receive  notification  when  they  felt  safe  that  the 
appropriation  would  be  replenished ;  that  he  never  received 
any  such  notice,  but  went  on  with  his  business  in  other  parts 
of  the  country,  but  left  his  tools  and  materials  at  •  the  place, 
ready  to  proceed  on  notice,  and  he  never  did  any  thing  further 
in  the  prosecution  of  the  work.  Soon  after  he  had  thus  sus- 
pended work,  the  railroad  and  its  franchises  were  sold  under 
foreclosure  of  a  mortgage  by  the  Farmers'  Loan  and  Trust 
Company,  and  were  bought  in  by  that  company,  and  a  new  com- 
pany was  organized  under  the  name  of  the  New  York  City  and 
Northern  Railroad  Company,  which  company  went  on  with 
the  construction  of  the  road,  and  employed  the  respondent 
Roberts  as  contractor;  one  of  the  provisions  of  his  contract 
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being  that  he  should  be  entitled  to  receive  and  retain  any 
award  made  by  the  Croton  Aqueduct  Department,  or  other 
pnblic  authority,  for  raising  the  grade  of  the  railroad  at  the 
crossing  of  the  middle  branch  of  the  Croton  river.  Roberts, 
under  this  contract,  did  the  work  in  question  at  a  cost  slightly 
exceeding  the  amount  of  the  estimate  of  the  commissioners, 
and  afterward,  upon  notice  to  the  appellant,  made  a  motion  to 
amend  the  order  of  November  25,  1876,  confirming  the  report 
of  the  commissioners,  by  inserting  his  own  name  as  the  con- 
tractor who  performed  the  work,  thus  making  the  award  pay- 
able to  himself ;  which  motion  resulted  in  the  order  now  ap- 
pealed from. 

"We  do  not  think  that  the  direction  of  the  commissioners 
that  the  amount  awarded  to  the  railroad  company  for  mflMng 
the  necessary  changes  in  the  grade  of  the  road  be  paid  to  Mr. 
Warren  as  contractor,  from  time  to  time  as  the  work  should 
progress,  gave  him  such  a  vested  right  in  the  award  as  precluded 
the  court  from  directing  that  it  be  paid  to  a  different  contractor, 
who  actually  performed  the  work,  after  the  road  had  passed 
into  other  hands  than  those  of  the  company  with  whom  Mr. 
Warren  contracted ;  and  that  although  Mr.  Warren  had  no 
notice  of  the  order  of  the  25th  of  November,  1876,  yet  having 
had  notice  of  the  subsequent  motion  to  amend  that  order,  the 
amended  order  was  valid  as  against  him. 

There  certainly  would  have  been  no  propriety  in  confirming 
the  direction  of  the  commissioners  that  the  entire  compensa- 
tion for  doing  the  work  in  question  be  paid  to  Mr.  Warren, 
when  he  had  ceased  to  be  contractor,  had  not  performed  the 
work,  the  railroad  had  changed  hands,  and  the  work  had  been 
done  by  the  new  company  or  its  contractor,  Mr.  Roberts.  Mr. 
Warren  may  have  had  some  equity  to  be  secured  by  the  award 
for  the  small  part  of  the  work  which  he  actually  did,  and 
which  he  states  to  have  been  worth  a  few  hundred  dollars,  but 
he  had  no  such  absolute  legal  right  to  be  thud  protected,  that  it 
was  an  error  of  law  in  the  court  to  refuse  to  sustain  the  direc- 
tions of  the  report  even  to  that  extent,  under  the  changed 
state  of  circumstances. 


396  Edwards  v.  Woodruff  et  al.  [Not., 


Statement  of  case. 


The  order  of  the  General  Term  modifies  that  of  the  Special 
Term  by  adding  that  it  be  without  prejudice  to  any  claim  Mr. 
Warren  may  have  against  the  railroad  companies,  or  either  of 
them,  for  work  done  by  him,  and  damages  sustained  by  him  by 
reason  of  any  of  the  facts  which  he  has  alleged.  We  are  of 
opinion  that  he  had  no  legal  right  to  further  relief. 

The  order  should  be  affirmed,  with  costs. 

All  concur,  except  Traoy,  J.,  absent. 

Order  affirmed. 


Thomas   Edwards,  Respondent,  v.   George  D.   Woodruff, 
IjJ}  355  Appellant,  et  al.,  Respondents. 

This  action  was  brought  to  set  aside,  as  having  been  obtained  by  fraud,  a 
transfer  by  plaintiff  to  his  partner ,  defendant  D.,  of  the  interest  of  the 
former  in  the  copartnership  property  and  in  certain  real  estate  claimed 
by  him  to  have  been  such  property,  and  to  set  aside  a  general  assignment 
for  the  benefit  of  creditors  of  the  property  subsequently  made  by  D.  to 
defendant  W.  The  other  defendants,  judgment  creditors  of  the  firm, 
were  made  parties,  to  have  their  judgments  declared  to  be  a  lien  upon 
the  real  estate.  D.  answered,  denying  the  fraud  or  that  the  real  estate 
was  copartnership  property.  W.  answered,  denying  the  complaint  The 
judgment  creditors  answered,  admitting  the  complaint,  asking  that  the 
transfers  be  declared  fraudulent  and  void,  and  that  a  receiver  of  the  prop- 
erty  be  appointed.  No  copy  of  this  answer  was  served  upon  the  attor- 
neys for  D.  or  W.  D.  died,  and  without  a  revival  of  the  action  against 
his  representatives,  the  attorney  for  the  judgment  creditors,  having 
served  notice  of  trial  on  the  attorney  lor  plaintiff  alone,  brought  the 
to  trial  and  obtained  judgment  by  default  against  W.v  declaring  the 
signment  void  and  directing  payment  of  their  claims,  by  a  receiver 
who  had  been  appointed,  out  of  funds  arising  from  the  sale  of  the  rwei 
estate.  The  cause  was  not  noticed  by  plaintiff  or  the  other  defendants. 
Held,  that  a  motion  on  the  part  of  W.  to  set  aside  the  judgment  was  im- 
properly denied  ;  that  the  judgment  creditors  were  not  in  position  to 
take  judgment  against  their  co-defendant  without  having  served  upon 
him  a  copy  of  their  answer,  as  required  by  the  Code  of  Civil  Procedure 
(§  521)  and  also,  a  notice  of  trial ;  that  no  waiver  of  the  objection  that  an- 
swer had  not  been  served  could  be  presumed,  as  the  judgment  was  by 
default  and  without  notice;  also,  that  D.  was  a  necessary  party  and  the 
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action  could  not  legally  proceed  without  being  revived  against  his  repre- 
sentatives. 

■ 

(Argued  Jane  27, 1882 ;  decided  November  28,  1883.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  September  20, 
1881,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  on  behalf  of  defendant  "Woodruff  to  set  aside  a  judg- 
ment herein. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Arthur  More  for  appellant.  The  order  is  appealable.  It 
was  not  discretionary  with  the  court  below  whether  the  judg- 
ment should  stand  or  not.  (Blossom  v.  Estes,  84  N.  T.  614 ; 
Equitable  L.  Ins.  Co.  v.  Stevens,  63  id.  341 ;  White  v.  Coulter, 
59  id.  629 ;  Rice  v.  Efde,  55  id.  518,  524 ;  Code  of  Civil  Pro- 
cedure, §  1337.)  The  order  appealed  from  affected  a  substan- 
tial right.  (Code  of  Civil  Procedure,  §§  521,  190,  subd.  2 ; 
Keck  v.  Werder,  13  W.  Dig.  28 ;  Fisher  v.  Hepburn,  48  N. 
T.  42 ;  King  v.  Piatt?  s  Mors.,  34  How.  26  ;  Ramp  v.  Kamp, 
59  N.  Y.  212 ;  Hershcm  v.  Ins.  Co.,  77  id.  278.)  The  cause 
could  not  proceed  until  the  personal  representatives  or  heirs  at 
law  of  the  defendant  E.  H.  Downs  were  made  parties  defend- 
ant. (Graves  v.  Spier,  58  Barb.  349;  Haight  v.  Hoyt,  19  N. 
Y.  467 ;  Lawrence  v.  Bcmk,  etc.,  35  id.  324 ;  Bate  v.  Graham, 
11  id.  237 ;  Dewey  v.  Moyer,  9  Hun,  489 ;  Henderson  v. 
Brooks,  3  T.  &  C.  448 ;  Lachaise  v.  Zibby,  21  How.  362 ; 
Iwoermore  v.  Bainbridge,  49  N".  Y.  125  ;  Chapman  v.  Foster, 
15  How.  241.)  The  judgment  is  irregular,  for  the  reason  that 
no  copy  answer  of  the  defendants  Woodruff,  Spencer  and  Stout 
was  served  upon  the  defendant  Wheeler,  as  required  by  section 
521  of  the  Code  of  Civil  Procedure.  (Garvey  v.  Jarvis,  54 
Barb.  179 ;  People  v.  Railroad  Co.,  5  Lans.  26 ;  Decker  v. 
Judson,  16  JST.  Y.  449  ;  Code  of  Civil  Procedure,  §  963.) 

WiUia/m  Youmans  for  respondents.  Orders  which  relate 
to  matters  resting  in  the  discretion  of  the  court  below  are  not 
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appealable  to  the  Court  of  Appeals.     (Hazetion  v.  Wakeman, 
3  How.  357 ;   Wakeman  v.  Price,  3  N.  T.  334 ;  Kerr  v.  Hayes, 
35  id.  331;  Donly  v.  Graham,  48  id.  658;  Gedneyv.Purdy, 
47  id.  676  ;  Tyng  v.  Halstead,  74  id.  604 ;  KeUom  v.  Durfoo, 
78  id.  484;  41  id.  358.)     Matters  of  practice  resting  in  dis- 
cretion are  not  subject  to  review  in  the  Court  of  Appeals.  Such 
is  an  order  denying  a  motion  to  set  aside  a  judgment  for 
irregularity.     {Cotes  v.  Smith,  31  How.  146 ;  Stark  v.  Dine- 
hart,  .40  N\  Y.  342 ;  Thompson  v.  Bullock,   16  How.  213 ; 
Humphreys  v.  Chamberlain,  11  N.  T.  274 ;  DwiUvp  v.  Ed- 
wards, 3  id.   341 ;  Sherman  v.  Felt,  2  id.  186 ;  Zawrence  v. 
Fo?dey,  73  id.  187  ;  Tucker  v.  LeUmd,  75  id.  186  ;  77  id.  512 ; 
Kirk   v.  Grey,  13  BT.    T.    W'kly  Dig.   28;   VanderbiU  v. 
Schrey&r,  81  BT.  Y.   646 ;  Cushman  v.   Coulter,  50  id.    629 ; 
McOwnh  v.  N.  T.  C.  &  H.  R.  R.  R.  Co.,  id.   176 ;  Arthur  v. 
Griswold,  60  id.  143 ;    VanSlyke  v.  Heyett,  46  id.  259,  264.) 
The  defendant  Wheeler,  being  present  by  his  attorney  at  the 
trial,  and  when  this  cause  was  moved,  and  making  no  objection 
to  the  trial,  or  suggestion  to  defendant's  attorney  or  the  court, 
has  waived  any  irregularity,  if  any  existed,  and  is  now  estopped 
from  raising  that  question.     (4  Wait's  Pr.  632,  633.)     This 
motion  was  addressed  to  the  discretion  of  the  court,  and  is  not 
reviewable  on  appeal  unless  there  was  a  clear  abuse  of  such 
discretion.     (50  K  Y.   296;  62  id.   75;  40  id.  342.)     The 
defendant  Wheeler  has  been  guilty  of  unreasonable  negligence 
in  discharging  the  duties  of  his  trust,  and  in  such  a  case  his 
acts  are  to  be  inspected  with  the  severest  scrutiny,  and  he  is  to 
be  dealt  with  according  to  the   rules  of  strict  and  rigorous 
justice.    (Burrill  on  Assignments  [3d  ed.],  §  462 ;  Bishop  on 
Insolvent  Debtors,  §  337.) 

Rapallo,  J.  This  action  was  brought  to  set  aside,  as  having 
been  obtained  by  fraud,  a  transfer  by  the  plaintiff  Edwards  to 
his  partner  Downs,  of  the  plaintiff's  interest  in  the  copartner- 
ship property  of  the  firm  of  Edwards  &  Downs,  and  in 
certain  real  estate  which  had  been  occupied  by  that  firm  and 
was  claimed  by  Edwards  to  have  been  partnership  property, 
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and  also  to  set  aside  a  general  assignment  of  the  same  property 
subsequently  made  by  Downs  to  the  defendant  Wheeler  in 
trust  for  the  payment  of  the  partnership  debts  of  Edwards  & 
Downs,  and  the  individual  debts  of  Downs.  The  defendants 
Woodruff,  Spencer  and  Stout  were  judgment  creditors  of  the 
firm  of  Edwards  &  Downs,  and  were  made  defendants  for  the 
purpose  of  having  their  judgment  declared  to  be  a  lien  upon 
the  real  estate  before  mentioned,  and  requiring  that  it  be  first 
satisfied  out  of  the  proceeds  thereof. 

The  defendant  Downs  answered,  denying  the  fraud  alleged, 
and  also  denying  that  the  real  estate  in  question  was  partner- 
ship property,  and  claiming  that  two-thirds  thereof  were  his 
individual  property,  and  that  one-third  thereof  was  the  indi- 
vidual property  of  Edwards  at  the  time  of  the  transfer  by  him. 
The  defendant  Wheeler  answered  separately,  denying  the  allega- 
tions of  the  complaint,  and  demanding  that  the  complaint  be 
dismissed  as  to  him.  The  defendants  Woodruff,  Spencer  and 
Stout  answered  separately,  admitting  the  allegations  of  the 
complaint,  and  asking  that  the  sale  from  Edwards  to  Downs  be 
adjudged  fraudulent  and  void  as  to  Edwards,  and  that  the 
assignment  from  Downs  to  Wheeler  be  also  adjudged  fraudu- 
lent and  void,  and  that  a  receiver  be  appointed  of  the  assigned 
property,  and  that  their  judgment  be  first  paid.  No  copy  of 
this  answer  was  ever  served  upon  the  attorneys  of  either  of  the 
defendants  Downs  or  Wheeler. 

In  November,  1876,  Downs  died  intestate,  and  the  action 
has  never  been  revived  against  his  representatives.  In  -Sep- 
tember, 1880,  the  attorney  for  the  defendants  Woodruff, 
Spencer  and  Stout,  having  served  notice  of  trial  of  the  action 
upon  the  attorney  for  plaintiff  alone,  and  without  notice  of 
trial  to  the  attorney  of  Wheeler,  brought  the  case  to  trial  at 
Special  Term,  and  obtained  a  judgment  by  default  against 
Wheeler,  declaring  the  assignment  from  Downs  to  Wheeler 
fraudulent  and  void  as  to  them,  and  directing  the  payment  by 
a  receiver,  who  had  previously  been  appointed  in  this  action, 
of  their  debt  and  costs  from  the  funds  in  his  hands.  The 
cause  had  not  been  noticed  by  the  plaintiff  or  either  of  the 
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other  defendants,  and  no  steps  had  been  taken  to  revive  the 
action  against  the  representatives  of  Downs.  The  receiver  in 
the  action  had  in  his  hands  a  fund  arising  from  the  sale  of  the 
real  estate  before  mentioned,  which  as  claimed  by  Downs  and 
Wheeler  was  not  partnership  property,  but  had  been  held  by 
Edwards  and  Downs  as  tenants  in  common  during  the  existence 
of  the  firm.  This  property  had  been  sold  by  the  receiver  by 
consent,  Wheeler  uniting  with  the  receiver  in  the  conveyance, 
but  the  order  of  sale  contained  an  express  provision  that  it 
should  not  be  construed  as  an  adjudication  of  the  rights  and 
interests  of  the  respective  parties  in  said  property,  and,  until 
the  judgment  by  default,  now  sought  to  be  set  aside,  there  had 
been  no  adjudication  that  it  was  partnership  property. 

The  judgment  of  Woodruff,  Spencer  and  Stout  was  directed 
to  be  paid  out  of  the  proceeds  of  this  land.  The  defendant 
Wheeler  moved  at  Special  Term  to  set  aside  this  judgment  as 
irregular,  upon  the  grounds  that  it  had  been  rendered  after  the 
death  of  the  defendant  Downs,  without  any  substitution  or 
revivor  of  the  action,  and  that  no  copy  of  the  answer  of 
defendants  Woodruff,  Spencer  and  Stout  had  been  served 
upon  the  attorney  for  the  defendant  Wheeler,  as  required  by 
section  521  of  the  Code  of  Civil  Procedure.  The  court  at 
Special  Term  made  an  order  denying  the  motion,  but  without 
prejudice  to  the  right  of  the  defendant  Wheeler  to  make  anew 
motion  to  open  the  judgment,  or  for  an  order  that  the  judg- 
ment creditors  refund  any  excess  which  they  had  received, 
provided  the  defendant  Wheeler  proceeds  with  due  diligence 
to  close  up  the  trust,  bring  in  all  necessary  parties,  and  have 
the  case  in  readiness  for  trial  at  the  next  Special  Term.  This 
order  was  affirmed  by  the  General  Term. 

We  are  of  opinion  that  the  court  should  have  granted  the 
motion.  The  judgment  was  taken  by  default.  The  defend- 
ants Woodruff,  Spencer  and  Stout  were  not  in  a  position  to 
take  a  judgment  against  their  co-defendant  Wheeler,  without 
having  served  a  copy  of  their  answer  upon  him  and  given 
him  notice  of  trial.  If  there  had  been  a  trial  and  the  defend- 
ant Wheeler  had  failed  to  make  the  objection  that  the  answer 
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had  not  been  served  upon  him,  it  might,  under  some  late 
decisions,  have  been  held  that  he  had  waived  that  objection, 
bnt  the  judgment  having  been  taken  by  Woodruff,  Spencer  and 
Stout  by  default  and  without  even  notice  of  trial  to  their  co- 
defendant,  no  such  waiver  can  be  presumed. 

We  also  think  that  Downs  was  a  necessary  party  to  the 
action,  and  that  it  could  not  legally  proceed  without  being 
revived  against  his  representatives.  He  was  interested  in  hav- 
ing his  individual  property  applied  to  the  payment  of  his  indi- 
vidual debts,  and  the  question  whether  the  property  sold  by 
the  receiver  was  or  was  not  partnership  property  was  one 
of  the  issues  in  the  case.  Although  he  had  made  an  assign- 
ment to  the  defendant  Wheeler,  he  was  still  interested  in  hav- 
ing the  trust  created  by  that  assignment  executed  properly. 
He  was  also  a  necessary  party  to  the  action  in  so  far  as  it 
sought  to  set  aside  the  assignment  of  Edwards  to  himself,  upon 
which  his  authority  to  make  the  assignment  to  Wheeler  de- 
pended, and  the  case  could  not  well  proceed,  nor  could  the 
funds  in  the  hands  of  the  receiver  be  properly  distributed,  with- 
out his  being  represented.  If  it  should  be  determined  in  the 
action  that  the  real  estate  was  the  individual  property  of 
Downs,  and  was  not  partnership  property,  even  though  the 
assignment  to  Wheeler  should  be  declared  void,  the  proceeds 
of  the  land  would  be  liable  in  equity  for  the  individual  debts 
of  Downs,  in  preference  to  partnership  debts,  and  his  executors 
or  administrators  would  be  entitled  to  administer  it.  His  in- 
terest in  those  assets  could  not  be  cut  off  by  a  judgment 
rendered  after  his  death.  The  question  as  to  the  validity  of  the 
assignment  from  Edwards  to  Downs,  and  of  the  assignment  to 
Wheeler,  affected  the  interests  of  Downs  and  his  creditors  and 
legal  representatives,  and  Wheeler  was  entitled  to  be  protected 
by  a  judgment  which  should  be  binding  upon  them. 

The  orders  of  the  Special  and  General  Terms  should  be  re- 
versed, and  the  motion  granted,  with  costs  in  this  court  and  in 
the  Supreme  Court. 

All  concur,  excpt  Tbaoy,  J.,  absent. 

Ordered  accordingly. 
Siokbls — Vol.  XLV.        51 
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The  People  ex  reL  John  D.  Negus,  Kespondent,  v.  Wil- 
liam Dwyeb,  Appellant. 

A  proceeding  to  punish,  for  an  alleged  criminal  contempt,  originating  in  the 
violation  of  an  order  granted  in  a  civil  action,  is  a  civil  special  proceed- 
ing within  the  meaning  of  the  Code  of  Civil  Procedure  (§§  1856,  1857), 
and  an  order  therein  finding  the  party  proceeded  against  guilty,  and  im- 
posing a  punishment,  is  reviewable  here  upon  appeal  (§  190,  subd.  8). 

As  to  whether  an  appeal  is  proper  from  an  order  punishing  a  disobedience 
of  an  order  of  a  criminal  court  in  a  criminal  action  qtuxre. 

Under  the  act  of  1874  (chap.  585,  Laws  of  1874),  incorporating  the  B.  E.  S.  S. 
B.  R.  Co.,  and  providing  for  the  construction  by  it  of  an  elevated  railroad 
through  certain  specified  streets  of  the  city  of  Brooklyn,  M  or  on  such 
streets  and  avenues  as  may  be  named  by  the  mayor  and  common  council " 
of  said  city,  the  common  council  passed  a  resolution  naming  certain 
streets,  and  sent  it  to  the  mayor,  who  returned  it  with  a  message  of  dis- 
approval. This  action  was  then  brought  against  the  city  and  the  rail- 
road company  to  restrain  and  prohibit  the  occupation  of  certain  of  the 
streets  so  named.  A  temporary  injunction  was  granted  restraining  the 
common  council  from  overriding  or  disapproving  the  mayor's  veto ;  this 
was  properly  served  upon  each  member  of  the  common  council,  notwith- 
standing which,  that  body  by  a  vote  of  two-thirds  of  its  members,  re- 
passed the  prohibited  resolution  over  the  mayor's  veto.  In  proceedings 
to  punish  for  criminal  contempt,  a  member  so  voting,  held,  that  the  com- 
mon council  acted  as  agents  of  the  city  and  in  its  behalf,  and  the  city  being 
a  party  to  the  action,  the  members  of  the  common  council  were  bound  by 
the  injunction ;  that  an  order  adjudging  them  guilty  of  the  contempt 
charged,  and  imposing  punishment  therefor  was  proper. 

Also  held,  that  it  was  not  material  that  the  passing  of  these  resolutions  was 
ineffectual ;  that  the  members  voting  having  done  the  prohibited  act,  the 
question  as  to  whether  the  disobedience  was  harmless,  or  the  act  enacted 
a  nullity,  could  not  be  considered  here. 

Also  held,  that  whether  the  act  sought  to  be  enjoined,  was,  or  was  not  of  a 
legislative  character,  and  whether  other  facts  justified  the  interposition 
of  equity,  were  questions  to  be  disposed  of  by  the  court  acting  on  the 
facts;  it  had  power  to  prohibit  action  until  it  could  investigate, and 
finally  decide,  and  any  error  in  its  decision  could  only  be  corrected  on 
appeal. 

While  equity  will  not  ordinarily  interfere  with  matters  resting  largely  in 
the  discretion  of  municipal  authorities,  where  the  threatened  action  will 
produce  irreparable  injury,  and  consists  in  an  illegal  grant,  or  the  dis- 
position of  public  property,  by  devoting  it  in  whole  or  in  part  to  the  uses 
of  a  private  corporation,  or  the  attempted  action  is  corrupt  and  fraudu- 
lent, the  court  may  interfere  by  injunction. 
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An  objection  was  taken  on  the  hearing  that  it  did  not  appear  that  the  sum- 
mons and  complaint  in  the  original  action  had  been  served  on  the  city  of 
Brooklyn,  there  was  no  formal  proof  of  service,  and  the  court  ordered 
such  proof  to  be  filed  nunc  pro  tunc.  Among  the  papers,  upon  which  the 
attachment  in  the  proceedings  was  issued  was  an  affidavit  which  alleged 
that  summons  and  complaint  was  served  on  the  defendants  and  on  the 
members  of  the  common  council.  Held,  that  the  papers  sufficiently 
showed  that  the  city  had  been  served,  and  so  was  a  party ;  and  that  the 
order  was  no  error. 

Also  held,  that  the  fact  that  the  injunction  was  granted  by  the  county  judge, 
was  immaterial ;  it  was  none  the  less  the  mandate  of  the  court.  (Code, 
§§  606, 8848.) 

(Argued  November  15, 1882;  decided  November  28, 1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  May  8,  1882, 
which  affirmed  an  order  of  Special  Term  adjudging  the 
defendant  to  be  guilty  of  contempt  "  in  wilfully  violating  "  an 
injunction  order,  and  imposing  a  fine  and  imprisonment  as  a 
punishment  therefor.     (Keported  below,  27  Hun,  648.) 

The  material  facts  are  stated  in  the  opinion. 

Winohestor  JBritton  for  appellant.  An  injunction  can  only  re- 
strain parties  to  an  action,  and  those  acting  under  them  as 
agents,  officers  and  employes.  Every  person  affected  by  an 
injunction  order  has  a  right  to  be  brought  into  court  so  that  he 
may  be  heard.  (Code  of  Civil  Procedure,  603,  et  seq. ;  Wat- 
son v.  Fuller,  9  How.  425 ;  Edmonston  v.  McZeod,  19  Barb. 
356 ;  16  N.  T.  543 ;  Fellows  v.  Fellows,  4  Johns.  Oh.  25 ; 
Sage  v.  Quay,  1  Clark's  Oh.  347 ;  WaUer  v.  Harris,  7  Paige, 
167 ;  20  Wend.  555 ;  Batterson  v.  Firm,  32  How.  601 ; 
People  v.  Comfpton,  1  Duer,  555.)  The  non-compliance  with 
an  order  which  the  court  had  no  lawful  right  to  make  on  the 
facts,  will  not  be  punished  as  a  contempt.  {Fisher  v.  Haas,  81 
N.  Y.  238.)  If  Judge  Moore's  order  restrained  the  common 
council  from  a  legislative  act,  or  from  a  lawful  exercise  of  its 
powerB  specially  conferred,  it  had  no  warrant  in  the  law, 
because  a  discretionary  act  will  not  be  enjoined.  Dams  v. 
The  Mayor,  1  Duer,  506;  People  v.  Stwrtevcmt,  9  N.  Y. 
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273 ;  State  v.  The  Mayor,  3  Duer,  130 ;  Harrison  v.  Oily 
of  New  Orleans,  39  Am.  Eep.  272.)  An  injunction  to 
restrain  such  an  act  will  not  issue,  the  legal  remedy  being  per- 
fect. (14  N.  T.  607 ;  State  v.  The  Mayor,  3  Duer,  130 ; 
Davis  v.  The  Mayor,  1  id.  505,  506 ;  Heywood  v.  Buffalo,  14 
N.  T.  534 ;  Quest  v.  Brooklyn,  69  id.  506 ;  Stewart  v.  Palmer, 
74  id.  183  ;  Townsend  v.  New  York,  77  id.  542.)  Prior  to  the 
enactment  of  the  Code  of  Criminal  Procedure,  an  adjudication  of 
criminal  contempt  was  reviewable  in  this  court  by  certiorari  or 
otherwise.  (People  v.  Hockley,  24  ET.  T.  74.)  By  the  Code 
of  Criminal  Procedure,  such  right  of  review  is  preserved,  but  by 
appeal.  (Code  of  Criminal  Procedure,  §  519  ;  Clark  v.  Bin- 
vnger,  75  N.  T.  844 ;  People  ex  rd.  Day  v.  Bergen,  53  id. 
404.)  The  appeal  is  not  from  a  proceeding  to  punish  solely  for 
a  criminal  contempt  as  defined  by  section  8  of  the  Code  of 
Civil  Procedure,  but  is  a  proceeding  included  as  well  in  sec- 
tion 14 ;  subdivision  8,  of  said  Code,  and  the  determination  was 
final.  It  is  a  special  proceeding  in  aid  of  a  civil  remedy,  not  a 
proceeding  in  the  action.  (Ludlow  v.  Knox,  7  Abb.  Pr.  [N. 
S.]  411 ;  People  v.  Stwrt&ocmt,  5  Seld.  263 ;  Erie  By.  Co.  v. 
Ramsey,  45  N.  T.  637 ;  Brinkley  v.  Brinkley,  47  id.  40 ; 
People  v.  Pendleton,  64  id.  622 ;  Tremaine  v.  Richardson,  68 
id.  617 ;  Devlin  v.  Devlin,  69  id.  212 ;  Slater  v.  Merritt,  75 
id.  268;  Peoplev.  R.&S.L.  R.  R.  Co.,  76  id.  294;  0>Gara 
v.  Kearney,  77  id.  423 ;  Watrous  v.  Kearney,  79  id.  496 ; 
Park  v.  Park,  80  id.  156 ;  German  Sowings  Bk.  v.  Hdbd,  id. 
273 ;  Fischer  v.  Raab,  81  id.  235 ;  In  re  Mdridge,  82  id.  162; 
Gardner  v.  Gardner,  87  id.  14;  People  v.  Compton,  1  Duer, 
572 ;  Code  of  Civil  Procedure,  §  12.) 

David  Barnett  and  Herbert  G.  Hull  for  respondent  No 
appeal  lies  to  this  court  from  the  order  or  judgment  in  question, 
it  being  for  criminal  contempt.  (People  v.  Nevins,  1  Hill, 
158 ;  The  Mayor  of  London  Case,  3  Wils.  188 ;  Tales  v. 
Lansing,  9  Johns.  421;  Gist  v.  Bowmcm,  2  Bay,  182;  Earl  of 
Shafienburyfs  Case,  2  State  Trials,  615  ;  1  Mod.  144 ;  Queen 
v.  Paty,  1  Ld.  Raym.  1103 ;  King  v.  Grosley,  3  Wilson,  188; 
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2  Bl.  754;  In  re  Totes,  4  Johns.  370-1-3;  3  E.  S.  470, 
§  13  [4th  ed.])  The  injunction  was  operative  and  binding  upon 
the  members  of  the  common  council,  although  they  were  not 
named  as  defendants  in  the  action.  (Laws  of  1873,  Title  2, 
§  13,  1299, 1300;  People  v.  Sburt&oant,  9  N.  T.  277;  Rorke 
v.  Russell,  2  Lans.  242 ;  Dams  v.  The  Mayor,  1  Duer,  510 ;  id. 
451 ;  Martin  v.  The  Mayor,  etc.,  qf  Brooklyn,  1  Hill,  545-549 ; 
1ST.  Y.  &  B.  Q.  M.  Co.  v.  City  of  Brooklyn,  71  N.  T.  530 ; 
Maximilian,  v.  The  Mayor,  62  id.  160 ;  Russell  v.  Mayor,  2 
Ohio,  461,  481.)  Public  bodies  and  public  officers  are 
amenable  to  the  jurisdiction  of  courts  of  equity.  (People  v. 
Canal  Board,  55  N.  T.  393 ;  Dams  v.  Am.  Society,  75  id. 
369 ;  Wood  v.  City  of  Brooklyn,  14  Barb.  435 ;  2  Wait's  Pr., 
108.)  The  order  of  Judge  Moore  made  in  an  action  in  this 
court,  was  a  valid  mandate  of  this  court,  and  its  defiance  by  the 
defendant  is  a  contempt  of  this  court  and  punishable  therein. 
(Code  of  Civil  Procedure,  §§  8, 14, 606 ;  Erie  Ry.  Co.  v.  Ramsey, 
45  N.  T.  646-7.) 

Finch,  J.  The  relator  brought  an  action  against  the  city  of 
Brooklyn,  the  Brooklyn  Elevated  Railway  Company,  and  the 
receivers  of  that  company,  the  ultimate  object  of  which  was 
to  restrain  and  prevent  the  occupation  of  certain  streets  in  the 
city  by  the  elevated  road,  and  forbid  any  grant  of  authority  by 
the  city  for  such  occupation.  The  complaint  described  the 
situation  as  it  existed  at  the  commencement  of  the  action.  It 
showed  that  the  Elevated  Railway  Company  was  chartered  in 
1874  and  1875,  and  authorized  to  construct  and  operate  an 
elevated  road  on  certain  specified  streets  and  avenues  of  the 
city,  "  or  on  such  streets  and  avenues  as  may  be  named  by  the 
mayor  and  common  council  of  the  city  of  Brooklyn  as  being 
more  suitable  for  carrying  out  the  objects  contemplated  in  the 
erection  of  said  elevated  railway."  (Chap.  585,  Laws  of  1874.) 
It  further  alleged  that  before  the  Elevated  Company  began  the 
construction  of  its  road,  it  applied  to  the  mayor  and  common 
council  to  name  other  streets  and  avenues  for  its  occupation  ; 
that  such  common  council  complied  with  the  request,  but  their 
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resolution  to  that  effect  was  vetoed  by  the  mayor,  and  the 
company  thereafter  began  the  construction  of  its  road  upon 
the  streets  and  avenues  dictated  by  its  charter.  The  complaint 
then  charges  that  on  the  12th  of  November,  1881,  the  Ele- 
vated Company  again  applied  to  the  mayor  and  common  council 
to  name  other  streets  and  avenues  which  it  might  occupy ;  that 
the  common  council  consented,  but  the  mayor  again  vetoed  the 
resolution.  Since  it  was  apparent  that  at  least  two-thirds  of 
the  members  of  the  common  council  favored  the  resolution, 
and  so  it  could  be  passed  over  the  mayor's  veto  under  the  pro- 
visions of  the  city  charter,  the  plaintiff  asked,  as  a  part  of  his 
relief,  after  stating  other  facts  to  justify  equitable  interference, 
that  the  city  of  Brooklyn,  its  mayor  and  common  council,  be 
enjoined  from  voting  and  acting  upon  any  resolution  naming, 
altering  or  changing  the  route  of  the  railway  company,  and 
from  overriding  or  disapproving  the  mayor's  veto.  A  temporary 
injunction  to  this  effect  was  granted  by  the  county  judge  of 
Kings  county,  and  continued  on  the  return  of  an  order  to  show 
cause  by  the  Supreme  Court.  This  injunction  was  properly 
served  upon  each  member  of  the  common  council,  but  not- 
withstanding, that  body  by  a  vote  of  two-thirds  of  its  mem- 
bers, repassed  the  prohibited  resolution  over  the  mayor's  veto. 
For  this  act  seventeen  of  them  were  attached  for  contempt, 
adjudged  guilty,  and  fine  and  imprisonment  were  imposed* 
The  order  of  the  court  has  been  affirmed  by  the  General  Term, 
and  comes  here  for  final  consideration. 

It  is  met  on  the  threshold  by  the  respondent's  motion  to 
dismiss  the  appeal,  and  the  question  has  its  difficulties.  The 
Revised  Statutes  distinguished,  and  the  Civil  Code  preserves 
the  distinction,  between  criminal  contempts,  and  proceedings  as 
for  contempt  in  civil  cases.  As  it  respects  disobedience  to 
the  orders  of  a  court,  the  sole  difference  appears  to  be 
that  a  "  wilful "  disobedience  is  a  criminal  contempt,  while  a 
mere  disobedience  by  which  the  right  of  a  party  to  an  action 
is  defeated  or  hindered  is  treated  otherwise.  The  conviction 
here  was  for  a  criminal  contempt,  the  disobedience  adjudged 
wilful,  and  the  permitted  punishment  imposed.    (Civil  Code, 
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8  and  9.)  It  is  now  said  that  from  such  a  conviction  there 
is  no  appeal,  because  it  is  not  a  civil  bat  a  criminal  special  pro- 
ceeding. It  cannot  be  the  latter,  for  the  Code  of  Criminal 
Procedure  does  not  recognize  or  provide  for  it.  That  describes 
what  are  called  "  special  proceedings  of  a  criminal  nature/'  but 
criminal  contempts  are  not  among  them.  (Crim.  Code,  part 
6,  titles  1  to  11.)  They  appear  and  are  regulated  in  the  Civil 
Code.  When  they  originate^  in  the  violation  of  an  order, 
made,  not  by  a  criminal  court,  but  by  a  civil  court  in  a  civil 
action,  it  is  difficult  to  see  how  they  can  be  any  thing  else  than 
the  special  proceedings  defined  in  the  Civil  Code  as  civil 
special  proceedings.  That  the  wilful  contempt  is  denomi- 
nated "criminal"  does  not  make  the  proceeding  by  a  civil 
court,  having  before  it  a  civil  action,  to  protect  its  dignity  and 
compel  respect  for  its  mandates,  any  the  less  a  civil  special 
proceeding.  If  it  is  in  a  court  having  only  civil  jurisdiction, 
or  on  the  civil  side  of  a  court  having  criminal  jurisdiction  also, 
it  must  be  deemed  a  special  proceeding  within  the  meaning  of 
§§  1356  and  1357  of  the  Code  of  Civil  Procedure,  and  §  190, 
subcL  3,  which  permit  an  appeal.  But  where  a  criminal 
court  makes  an  order  in  a  criminal  proceeding  pending  before 
it,  which  is  disobeyed,  the  process  by  which  it  vindicates  its 
authority  must  be  held  to  be,  as  we  decided  in  People  v.  QU- 
more  (88  N.  Y.  627),  not  a  special  proceeding  as  defined  in  the 
Code  of  Civil  Procedure.  Possibly  in  this  latter  class  of  cases 
there  is  no  appeal.  If  it  is  best  that  there  should  be,  the  at- 
tention of  the  legislature  should  be  directed  to  the  subject. 
We,  therefore,  deny  the  motion  to  dismiss  the  present  appeal. 
The  order  is  assailed  on  behalf  of  the  defendants  adjudged 
guilty  of  contempt  on  the  ground  that  they  were  not  parties  to 
the  action  nor  agents  of  the  defendant,  the  city  of  Brooklyn, 
but  acted  in  passing  the  resolution  sought  to  be  prohibited,  not 
in  their  municipal  capacity,  but  as  independent  agents  of  the 
State,,  and,  therefore,  were  not  bound  by  the  injunction  nor 
guilty  of  contempt  in  disregarding  it.  Numerous  authorities 
are  cited  as  justifying  this  construction  of  their  real  relation 
and  attitude,  of  which  Maxmdlian  v.  The  Mayor  (62  N.  Y. 
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160 ;  20  Am.  Eep.  468),  and  JV.  Y.  cfe  Brooklyn  Saw-wM  <& 
Lumber  Go.  v.  Brooklyn  (71  N".  Y.  580)  are  instances.  Bnt 
the  question  in  every  case  of  such  character  depends  largely 
upon  its  own  peculiar  facts,  and  is  determined  by  considerations 
not  usually  common  to  them  alL  The  statute  conferring  the 
authority  or  imposing  the  duty,  and  the  object  and  purpose 
sought  to  be  accomplished,  are  alike  to  be  considered  in  reach- 
ing the  result.  The  charter  of  .the  Brooklyn  Elevated  Railway 
Company  contained  a  legislative  authority  to  build  and  operate 
their  road  upon  certain  streets  and  avenues  in  the  city  of  Brook- 
lyn specifically  named ;  but  the  legislature,  realizing  that  the 
city  itself  ought  to  be  consulted,  and  might  in  view  of  its  own 
interests  and  welfare,  desire  to  change  the  route  of  the  road,  and 
dictate  other  streets  for  its  occupation,  conferred  this  privilege 
upon  the  municipality  by  giving  it  to  the  mayor  and  common 
council  as  the  lawful  and  recognized  agency  through  which  the 
city  could  regularly  act.  The  State  might  have  dictated  the 
route,  and  selected  the  streets  absolutely  and  peremptorily,  but 
it  chose  not  to  do  so,  and  gave  to  the  city  the  privilege,  through 
its  regular  and  constituted  agents,  of  changing  the  streets  to  be 
occupied.  When  the  mayor  and  common  council  acted  upon 
this  privilege,  it  was  in  performance  of  a  municipal  duty,  one 
due  to  the  city  alone,  and  not  at  all  to  the  State.  The  latter 
had  acted  and  was  contented.  It  named  the  streets  for  itself, 
and  then  practically  said,  if  the  mayor  and  common  council, 
having  in  view  the  welfare  and  convenience  of  the  city  and  its 
inhabitants,  deem  that  such  welfare  and  convenience  will  be 
promoted  by  substituting  other  streets,  they  may  do  so.  When 
these  authorities  came  to  act,  or  decline  to  act,  their  sole  duty 
was  to  the  municipality  which  they  represented.  Its  welfare 
and  convenience  was  the  only  motive  which  could  rightfully 
set  them  in  motion,  and  dictate  and  determine  the  character  of 
their  action.  When  they  spoke  the  city  spoke,  and  they  neces- 
sarily acted  for  the  city  and  in  its  behalf.  The  form  and 
characteristics  of  their  action  fully  recognized  this  view  of  their 
duty.  The  common  council  passed  the  resolution  naming  the 
streets  in  the  usual  and  ordinary  way,  and  sent  it  to  the  mayor  for 
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his  action.  He  returned  it  with  a  message  of  disapproval, 
and  then  the  latter  adopted  it  "  notwithstanding  the  objections 
of  his  honor,  the  mayor,  by  a  two-thirds  vote."  It  was  only 
under  the  city  charter,  and  as  a  municipal  act  that  this  step 
could  have  been  taken.  In  form,  therefore,  and  in  fact,  the 
common  council  acted  as  the  agents  of  the  city  and  in  its  behalf, 
and  the  city  being  a  party  they  were  bound  by  the  injunction. 

We  do  not  see  how  it  helps  the  matter  to  say  that  passing  the 
resolution  was  ineffectual,  because  the  mayor's  assent  as  a  sepa- 
rate authority  was  indispensable.  We  cannot  discuss  that  ques- 
tion. The  defendants  did  exactly  what  the  court  enjoined  them  i 
not  to  do.  Whether  the  court  acted  wisely  or  unwisely, 
whether  the  thing  they  prohibited  was  important  or  unim- 
portant, is  not  the  question  here.  The  order  of  the  court,  hav- 
ing jurisdiction  and  acting  within  its  authority,  was  to  be 
obeyed.  It  saw  fit  to  prohibit  the  identical  act  which  these 
defendants  nevertheless  did,  and  we  cannot  listen  to  a  plea 
that  the  disobedience  was  harmless.  That  the  act  enjoined 
could  do  no  harm  if  done,  was  a  suggestion  to  be  considered 
by  the  tribunal  granting  or  refusing  the  injunction.  That  the 
act  enjoined  was  a  "  nullity,"  which  is  also  asserted,  leaves  the 
defendants,  if  they  knew  the  fact,  in  the  very  hopeless  situation 
of  having  violated  the  order  of  the  court  for  the  mere  amuse- 
ment of  the  thing,  or  by  way  of  showing  their  contempt  for 
the  tribunal  making  the  order. 

But  it  is  further  said  that  the  act  enjoined  was  a  legislative 
act  and  discretionary,  and  the  court  had  no  jurisdiction  to  pro- 
hibit it.  .  But  it  had  jurisdiction  of  the  subject-matter  of  the 
action,  as  well  as  of  the  parties.  "  That  public  bodies  and  * 
public  officers  may  be  restrained  by  injunction  from  proceeding 
in  violation  of  law  to  the  prejudice  of  the  public  or  to  the  in- 
jury of  individual  rights  cannot  be  questioned."  {The  People 
v.  The  Carnal  Board,  55  N.  T.  393 ;  Dams  v.  American,  So- 
ciety, etc.,  75  id.  369.)  Whether  the  act  sought  to  be  enjoined  . 
was  or  was  not  of  a  legislative  character  was  a  judicial  ques- 
tion, to  be  disposed  of  by  the  court,  acting  upon  the  facts,  and 
it  could  prohibit  action  until  it  could  investigate  and  finally 
Siokels  —  Vol.  XLV.        52 
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decide  the  question.  (People  v.  Stwrtewmt,  9  N.  Y.  274.) 
If  the  court  erred  in  its  conclusion  the  remedy  was  by  appeal, 
not  by  disobeying  its  mandate.  While  it  is  true  that  equity  will 
not  ordinarily  interfere  with  matters  resting  largely  in  the  dis- 
cretion of  municipal  authorities,  yet  where  the  threatened  action 
will  produce  irreparable  injury,  and  consists  in  a  disposition  of 
the  public  property  by  devoting  it  in  part  at  least  to  the  uses 
of  a  private  corporation,  or  where  an  illegal  grant  is  threatened, 
or  the  action  attempted  is  corrupt  and  fraudulent  and  an  abuse 
of  trust,  cases  are  not  wanting  to  sustain  an  interference  by  in- 
junction. (High  on  Inj.,  §  403 ;  People  V.  Sfatrtevant,  supra  ; 
People  v.  Mayor,  32  Barb.  102 ;  Blake  v.  Oiby  qf  Brooklyn, 
26  id.  301.)  It  is  not  needful  to  consider  these  cases,  or  discuss 
the  general  subject  involved  in  their  determination.  It  is 
enough  for  the  present  purpose  that  whether  the  act  enjoined 
was  or  was  not  legislative  or  discretionary,  and  if  so,  whether 
other  facts  still  justified  the  interposition  of  equity,  were 
proper  subjects  for  the  consideration  of  the  trial  court  whose 
error,  if  any,  could  only  be  corrected  by  appeal.  The  com- 
plaint distinctly  alleged  that  the  common  council  haying  once 
before  named  other  streets  than  those  described  in  the  charter 
had  no  power  or  authority  to  do  so  again ;  that  their  threatened 
action  was  a  grant  to  a  private  corporation  of  property  of  the 
city  without  compensation;  that  instead  of  naming  other 
streets  along  the  general  route  prescribed  by  the  statute  it  made 
that  privilege  a  pretense  for  extending  the  road  over  most  of 
the  city ;  that  the  resolution  was  drawn  by  the  company's  at- 
torney, and  was  the  product  of  a  corrupt  bargain  between  the 
company  and  the  majority  of  the  common  council ;  that  the 
road  upon  the  new  route  would  work  great  injury  to  the  abut- 
ting property  owners,  who  could  recover  no  compensation  be- 
cause the  railroad  company  was  bankrupt ;  and  that  the  com- 
mon council  had  no  lawful  right  or  authority  to  pass  the  reso- 
lution. Upon  these  allegations  we  hold  that  the  court  had 
jurisdiction  to  grant  the  injunction.  Although  issued  by  the 
county  judge  it  was  none  the  less  the  mandate  of  the  court. 
(Oode,  §  606,  §  3348;  Erie  Railway  Company  v.  Bameey, 
N.  Y.  646.) 
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Before  the  close  of  the  hearing  in  the  proceedings  for  con- 
tempt, an  objection  was  taken  on  behalf  of  the  defendants  that 
it  did  not  appear  that  the  summons  and  complaint  in  the  origi- 
nal action  had  been  served  on  the  city  of  Brooklyn,  and  the 
court  thereupon  ordered  the  proof  of  such  service  to  be  filed 
nunc  pro  twnc.  It  is  now  said  that  the  arrest  of  the  defend- 
ants was  void  on  the  papers,  since  they  did  not  show  that  the 
city  was  a  party,  and  so  render  the  defendants  liable  as  the 
agents  of  a  party  to  the  action,  and  that  jurisdiction  cannot 
be  supplied  nunc  pro  tunc,  making  proceedings  valid  which 
were  previously  void.  The  attachment  was  issued,  however, 
upon  not  only  the  summons  and  complaint,  but  upon  an  affidavit 
of  David  Barnett  entitled  in  the  action  and  naming  the  city  of 
Brooklyn  as  one  of  the  defendants,  in  which  the  affiant  says 
that  "  the  action  was  commenced  by  the  service  of  a  summons 
and  complaint  on  the  defendants,  and  on  the  members  of  the 
common  council  on  the  27th  day  of  December  last  past."  The 
original  papers,  therefore,  did  show  that  the  city  of  Brooklyn 
had  been  served  with  the  summons  and  complaint,  and  so  was 
a  party  to  the  action,  and  the  formal  proof  of  such  service 
filed  nunc  pro  time  merely  supplied  additional  and  more  ac- 
curate evidence  of  the  fact. 

We  discover  no  error  in  the  record,  and  the  order  should  be 
affirmed  with  costs. 

All  concur  except  Tract,  J.,  absent. 

Order  affirmed. 


The  People,  ex  rel.  Thi»  Board  of  Supervisors  of  the  County 
of  Ulster,  Respondent,  v.  Cornelius  A.  J.  Hardknburgh, 
as  Supervisor,  etc.,  Appellant. 

The  act  of  1883  (Chap.  90,  Laws  of  1882),  authorising  the  town  of  S.  to  issue 
bonds  to  pay  certain  judgments  against  the  town,  did  not  repeal,  so  far 
as  said  town  was  concerned,  the  act  of  1857  (Chap.  685,  Laws  of  1857), 
authorizing  the  board  of  supervisors  of  a  county,  in  case  of  the  failure 
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of  a  town  collector  to  make  or  file  his  bond,  to  deliver  the  corrected 
assessment  of  the  town  with  warrants  to  the  sheriff  of  the  county  for 
collection. 

Under  the  said  act  of  1882,  the  supervisors  of  said  town  had  no  authority 
to  correct  the  tax-roll  of  1881,  by  deducting  therefrom  the  amount  of 
the  judgments  without  first  issuing  the  bonds  authorized  by  the  act, 
and  raising  funds  wherewith  to  pay  said  judgments. 

Where,  therefore,  the  town  collector  failed  to  give  the  required  security 
for  the  collection  of  the  original  tax  levy,  and  the  supervisor  of  the 
town,  without  first  issuing  the  bonds  required  by  said  act,  in  conjunc- 
tion with  the  other  persons  named  in  said  act  (§  4),  deducted  from  the 
roll  the  amount  of  the  judgments,  apportioned  the  balance  of  the  tax 
levy,  and  delivered  the  roll  as  thus  corrected  to  the  town  collector,  hdd, 
that  the  delivery  of  said  roll  and  the  collection  of  taxes  under  it  was 
illegal ;  and,  the  said  supervisor  having  refused  to  deliver  up  the  original 
roll  to  the  board  of  supervisors  so  that  it  might  be  delivered  to  the 
sheriff  for  collection,  in  accordance  with  a  resolution  of  said  board,  that 
a  mandamus  was  proper  requiring  such  delivery. 

Also,  hM,  that  said  supervisor,  having  by  his  own  neglect  or  mistake,  de- 
prived the  judgment  creditors  of  the  right  to  enforce  their  claim  in  the 
manner  prescribed  by  the  act,  was  in  no  position  to  insist  that  another 
remedy  should  be  pursued. 

(Argued  November  14, 1882 ;    decided  November  28,  1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department  made  September  23, 
1882,  which  affirmed  an  order  of  Special  Term  directing  the 
issuing  of  a  peremptory  writ  of  mandamus  herein,  the  require- 
ments of  which,  as  well  as  the  material  facts  are  stated  in  the 
opinion. 

D.  M.  DeWittior  appellant.  The  words  "money  raised" 
in  the  fourth  section  of  the  act  in  question,  should  be  read 
"money  to  be  raised "  or  "  money  hereinbefore  provided  to  be 
raised."  {Miller  v.  Solomon,  7  Exdv  546 ;  Smith  v.  People, 
47  N.  T.  341 ;  People  v.  Utica  Lie.  Co.,  15  Johns.  381 ; 
Potter's  Dwarris  on  Statutes,  734,  231 ;  1  Kent's  Comm.  462 ; 
Matter  of  Comm're  of  Wash.  Park,  52  N.  T.  137.)  It  could 
not  have  been  the  intention  of  the  legislature  in  passing  this 
act,  that  the  raising  of  the  money  by  the  issue  and  sale  of 
bonds  should  precede  the  alteration  of  the  tax-roll.  (Chapman 
v.  Gates,  54  N.  T.  143-6.)    To  carry  out  the  purposes  of  a 
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statute,  courts  have  interpolated  or  omitted  words  in  the  text 
or  have  restrained  or  enlarged  their  meaning.  {Bradley  v. 
Wardetal.,  58  N.  T.  401,  409;  Murray  v.  N.  Y.  C  R.  R. 
Co,,  4  Keyes,  274 ;  In  re  Trustees  ofN.Y.&  B.  Bridge,  72 
N.  T.  527.)  The  alteration  of  the  tax-roll  by  the  deduction 
of  the  amount  of  the  judgment  to  be  paid  by  the  proceeds 
of  the  bonds  issued  under  the  act  is  so  necessary  a  consequence 
of  the  issue  of  the  bonds  that  the  act  in  question  cannot  be  said 
to  contain  more  than  one  subject,  and  that  subject  is  sufficiently 
expressed  in  its  title.  (Kerrigan  v.  Force,  68  N.  T.  381,  384 ; 
Matter  of  N.  Y.  <b B.  Bridge  Co.,  72  id.  533;  InreMet.Gae- 
light  Co.,  85  id.  526.)  The  exigency,  to  meet  which  the  act 
authorizing  the  delivery  of  the  roll  to  the  sheriff  was  passed, 
does  not  exist  in  the  present  instance,  and  therefore  the  relator 
has  no  right  to  the  roll  for  such  a  purpose.  (1  R  S.  340,  §  3 ; 
347,  §.  30 ;  346,  §  19 ;  Laws  of  1874,  chap.  543.) 

Howard  Chipp,  Jr.,  for  respondent.  The  board  of  super- 
visors is  a  continuous  body  and  the  statute  of  1857  should 
therefore  be  read  as  referring  to  the  board  of  supervisors  in 
being  when  the  action  is  to  be  taken.  (Sup.  of  Chenango  Co. 
v.  BirdsaU,  4  Wend.  453-460 ;  JVewman  v.  Sup.  IAwvngston 
Co.,  45  K  T.  676-680 ;  People  v.  Sup.  Chenango  Co.,  8  id. 
317-33.)  Chapter  90,  Laws  of  1882  is  a  local  statute  by  its 
terms  permissive  and  not  mandatory.  (Malcolm  v.  Rogers,  5 
Cow.  188;  Baldwin,  v.  New  York,  2  Keyes,  387,  410; 
Anderson  v.  Van  Tassel,  53  K  Y.  631.)  If  the  Law  of  1882 
is  to  be  construed  as  authorizing  the  correction  of  the  tax-roll 
and  the  collection  of  the  taxes,  exclusive  of  the  judgments,  as 
distinct  and  valid  acts  without  reference  to  the  main  purpose  of 
the  act  respecting  the  issue  of  the  bonds,  and  which  is  the  pur- 
pose expressed  in  the  title,  then  it  is  unconstitutional,  as  in  that 
case  it  certainly  embraces  several  subjects  which  are  not 
expressed  in  its  title.  (State  Const.,  art.  3,  §  16 ;  Gaskm  v. 
Meek,  42  N.  T.  186 ;  People  v.  HiOs,  35  id.  449 ;  People  v. 
Briggs,  50  id.  553.)  Mandamus  is  the  proper  remedy.  (2 
Black.  Comm.,  110 ;  2  Cnuy  Prac.  Sp.  Pro.  52.)    The  fact 
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that  the  taxes,  or  a  portion  of  them  other  than  the  judgments, 
have  been  collected  does  not  help  the  board  out  of  its  embar- 
rassment, as  by  chapter  554,  Laws  of  1880,  the  judgments  in 
question  are  made  a  town  charge,  and  in  case  of  failure  to  col- 
lect them  with  the  other  town  expenses  the  board  would  be 
guilty  of  a  disregard  of  duty  and  might  perhaps  be  held  per- 
sonally liable  therefor.  (Amy  v.  Supervisors,  11  WalL  166 ; 
Supervisors  v.  United  States,  4  id.  435.) 

Millbb,  J.  The  mandamus  issued  in  this  case  commanded 
the  defendant  as  supervisor  of  the  town  of  Shawangunk,  Ulster 
county,  to  surrender  to  the  relator  or  its  committee,  or  some 
one  of  them,  or  its  clerk  the  corrected  assessment-roll  of  the 
said  town  for  the  year  1881,  in  order  that  the  same  might  be 
delivered  by  the  board  of  supervisors,  with  the  proper  warrant 
for  the  collection  of  the  taxes  laid  therein,  to  the  sheriff  of 
Ulster  county,  in  accordance  with  the  provision  of  chapter  585, 
Laws  of  1857.  The  collector  of  the  town  being  unable  to 
furnish  the  requisite  security,  in  consequence  of  the  large 
amount  to  be  collected  in  judgments  upon  bonds  issued  by  the 
town,  another  collector  was  appointed,  who  also  failed  to  com- 
ply with  the  law  in  this  respect.  Under  the  provision  of  the 
act  cited  the  duty  of  collecting  the  taxes  then  devolved  upon 
the  sheriff  of  the  county.  To  enable  the  town  to  pay  the 
judgments  which  were  included  in  the  tax-roll,  as  well  as  to 
collect  the  ordinary  taxes,  chapter  90,  Laws  of  1882,  was  passed 
by  the  legislature.  The  object  of  that  act  mainly  was  to  au- 
thorize the  collection  of  money  for  the  payment  of  the  bonds, 
and  but  for  this  large  indebtedness  no  difficulty  would  have 
occurred  in  collecting  the  ordinary  taxes.  It  was  enacted 
for  this  express  purpose  and  had  it  been  carried  out  in  accord- 
ance with  ite  provisions  and  the  Intention  of  the  law  makers, 
it  is  fair  to  assume  there  would  have  been  no  difficulty  in  re- 
gard to  the  matter. 

The  first  section  of  the  act  last  cited  conferred  authority 
upon  the  town  to  issue  bonds  for  a  sufficient  amount  to  pay 
off  the  judgments  which  had  been  obtained  against  it,  and 
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which  were  included  in  the  tax-roll.  The  second  section  pro- 
vided that  the  bonds  should  be  issued  within  thirty  days  after 
the  passage  of  the  act,  and  made  payable  as  therein  stated. 
The  third  section  made  provision  for  the  execution  of  a  bond 
by  the  supervisors  before  the  issuing  of  any  such  bonds.  The 
fourth  section  directed  the  supervisor,  immediately  after  the 
passage  of  the  act,  in  conjunction  with  other  officials  named, 
to  correct  the  present  assessment  roll  of  the  town  by  deduct- 
ing therefrom  "  the  amount  of  money  raised  on  said  bonds," 
and  that  he  should  "  apportion  the  balance  of  said  tax  levy 
ratably  among  the  tax-payers  of  said  town,  with  the  moneys 
thus  raised  on  such  town  bonds,  together  with  such  sum  as 
shall  be  raised  by  tax  in  the  present  tax-roll  for  that  purpose, 
the  said  supervisor  shall  at  once  pay,  satisfy  and  discharge  all 
of  the  said  judgments."  The  fifth  and  sixth  sections  con- 
tained other  details  not  necessary  to  be  stated,  and  the  seventh 
section  declared  that  the  supervisor  shall  deliver  the  tax-roll, 
after  correction,  to  the  collector,  upon  his  giving  the  bond 
required  by  law,  and  authorizes  him  to  collect  the  same  and 
extend  the  time  of  collection.  The  supervisor  of  the  town, 
claiming  to  act  under  said  statute,  without  issuing  any  bonds, 
in  conjunction  with  the  persons  named,  deducted  from  the 
tax-roll  $27,000,  about  the  amount  of  the  judgments,  appor- 
tioned the  balance  of  the  tax  levy  and  delivered  the  roll  so 
corrected  to  the  town  collector,  who  was  proceeding  to  collect 
the  same  when  the  board  of  supervisors  adopted  a  resolution 
that  the  original  roll  should  be  delivered  to  the  sheriff  for 
collection.    Defendant  refused  to  deliver  up  the  roll 

Taking  the  various  provisions  of  the  statute  of  1882  together, 
in  connection  with  the  circumstances  attending  the  failure  to 
collect  the  taxes  named  in  the  assessment  roll,  it  is  very  ap- 
parent that  the  different  provisions  to  which  we  have  referred 
were  intended  to  be  executed  and  carried  out  in  harmony  with 
the  theory  upon  which  the  act  last  cited  was  framed.  The 
whole  amount  of  the  taxes  was  to  be  paid  by  the  means  indi- 
cated, and  every  thing  done  in  pursuance  of  the  act  was  to  be 
performed  in  accordance  with  its  provisions  for  the  purpose  of 
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effecting  its  object.  The  bonjls  could  not  be  issued  under  the 
law  cited  without  the  issuing  of  the  warrant  to  collect  the 
other  portion  of  the  taxes  which  were  included  in  the  original 
assessment  roll,  nor  could  the  assessment  roll  be  corrected  and 
signed  without  the  issuing  of  the  bonds.  Both  these  acts  were 
to  be  in  harmony  with  each  other,  and  were  essential  to  the 
proper  execution  of  the  provisions  of  the  law  in  question ;  if 
one  of  them  was  done  without  the  other  the  act  was  not  carried 
out,  its  object  was  defeated  and  the  proceedings  under  it  were 
without  validity  and  in  direct  contravention  of  the  law.  The 
correction  and  the  signing  of  the  assessment  roll  by  the  super- 
visor and  the  collection  of  the  taxes  under  the  same  before  the 
bonds  were  issued  was  an  illegal  act  and  without  the  authority 
of  law.  It  could  only  be  done  after  the  bonds  were  issued  and 
the  money  raised  thereon  in  pursuance  of  the  provisions  of  the 
law  in  question,  and  it  was  a  departure  from  the  law  to  at- 
tempt to  collect  a  portion  of  the  taxes  without  issuing  the 
bonds.  The  statute  in  question  was  a  remedial  statute  in- 
tended for  the  relief  of  the  town  from  the  embarrassment 
under  which  it  labored,  and  the  language  employed  must  be 
construed  and  regarded  as  permissive  merely,  and  not  arbitrary 
and  imperative.  The  act  of  1857  provided  an  ample  remedy 
for  the  collection  of  the  taxes  by  the  sheriff.  That  act  was  not 
repealed  by  the  act  of  1882,  it  was  merely  suspended  tempo- 
rarily to  relieve  the  town  from  the  collection  of  so  large  an 
amount  at  one  time,  which  woulcl  be  burdensome  upon  its  tax- 
payers and  injurious  to  their  interests.  It  was  a  privilege  ex- 
tended by  means  of  which  time  Vras  given  for  the  payment  of 
the  judgments,  and  if  the  town  neglected  or  failed  to  avail 
itself  of  this  privilege  which  the  law  had  conferred,  the  statute 
of  1857  still  was  applicable  and  could  be  carried  into  effect 
The  two  statutes  should  be  construed  together  so  as  to  give 
effect  to  each  one.  The  construction  which  we  have  given  to 
carry  out  this  purpose  avoids  the  result  of  a  repeal  by  implica- 
tion, which  is  not  favored  in  law. 

The  counsel  for  the  appellant  insists  that  in  the  construction 
of  the  statute  the  words  "  money  raised  "  in  the  fourth  section 
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of  the  act  in  question  should  be  read  "money  to  be -raised"  or 
"  money  herein  before  provided  to  be  raised."  We  think  this 
position  cannot  be  upheld.  The  section  evidently  contemplates 
the  issuing  of  the  bonds  and  the  raising  of  the  money  as  pre- 
liminary to  the  altering  of  the  tax-roll  and  the  collection  of  the 
taxes  therein.  It  mentions  twice  the  money  raised  on  the 
bonds  and  evidently  intended  to  refer  to  it  as  a  past  transaction, 
as  a  thing  which  had  been  done  and  not  as  something  which 
remained  to  be  done  after  the  tax-roll  had  been  corrected  and 
the  money  therein  collected.  It  also  speaks  of  money  which 
Bhall  be  raised,  thus  indicating  that  the  altering  of  the  assess- 
ment-roll and  the  collection  of  the  taxes  was  a  step  to  be  taken 
in  the  future.  The  construction  contended  for  would  be  con- 
trary to  the  plain  import  of  the  language  employed  and  the 
manifest  intention  of  the  law-makers  and  is  not  sustained  by 
any  rule  of  law.  Nor  is  there  any  force  in  the  contention  of  the 
appellant's  counsel  that  it  was  not  intended  that  the  raising  of 
the  money  by  the  issue  and  sale  of  the  bonds  could  not  precede 

settled  and  the  bonds  could  not  be  sold  less  than  par.  It  is 
not  apparent  why  the  tax-roll  should  be  signed  and  collected 
prior  to  the  raising  of  this  sum.  The  raising  of  money  to  pay 
the  bonds  was  the  main  object  of  the  act  of  1882,  and  the  col- 
lection of  the  taxes  otherwise  than  this  was  incidental  to  that 
purpose.  The  bonds  were  to  be  issued  and  out  of  their  avails 
the  judgments  were  to  be  paid  and  the  taxes  otherwise  were 
to  be  collected  and  paid  in  accordance  with  the  usual  custom. 
They  were  separate  acts,  designed  to  relieve  the  tax  payers  from 
paying  a  large  amount  of  money  which  would  have  borne  vefy 
oppressively  upon  them  and  as  a  condition  precedent  to  reliev- 
ing them  from  the  burden  thus  existing.  Some  stress  is  laid 
upon  the  use  of  the  words  "  immediately  after  the  passage  of 
this  act,"  which  are  employed  in  the  fourth  section,  and  it  is 
claimed  that  as  no  money  had  been  raised  no  deduction  was 
then  possible.  This  language  must  receive  a  reasonable  inter- 
pretation in  connection  with  the  other  words  of  the  act,  and 
especially  with  the  fourth  section  ;  this,  we  think,  modifies  its 
Sickbls  —  Vol.  XLV.        53 
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meaning  and  it  most  be  regarded  as  having  reference  to  a  period 
subsequent  to  the  issuing  of  the  bonds  and  in  this  way  all  the 
provisions  of  the  act  can  be  made  harmonious. 

Nor  do  we  think  there  is  any  ground  for  claiming  that 
because  the  legislature  has  prescribed  the  means  for  the  raising 
of  the  money  for  paying  the  judgments,  the  money  can  be  said 
to  be  raised  under  the  provisions  of  the  act.  The  effect  of  the 
construction  claimed  by  the  appellant's  counsel  would  be  to  de- 
feat the  main  purpose  of  the  act,  the  issuing  of  bonds  and 
the  payment  of  the  judgments  by  the  money  raised  therefrom. 
If  the  bonds  had  been  issued  and  the  money  raised,  then  no 
question  would  arise  as  to  the  legality  of  the  corrected  tax-roll 
and  the  collection  of  the  taxes  carried  out  upon  the  same,  and 
such  issue  cannot  be  considered  as  a  matter  disconnected  there- 
from. 

It  is  suggested  that  the  rights  of  the  judgment  creditors  may 
be  protected  by  a  proceeding  by  mandamus  to  compel  the 
supervisor  to  sign  and  seal  the  bonds.  There  are  many  diffi- 
culties in  the  way  of  such  a  proceeding ;  it  would  require  that 
security  should  be  given  by  the  supervisor  before  the  bonds 
were  issued,  and  as  the  defendant  could  not  be  compelled  to  file 
the  security  which  is  a  pre-requisite  for  that  purpose,  and  as  this 
depends  upon  his  own  willingness  to  furnish  it  and  his  ability 
to  procure  it,  the  embarrassment  of  such  a  proceeding  is  quite 
manifest.  It  is  difficult  to  see  how  the  defendant  could  be 
compelled,  by  a  mandamus,  to  perform  an  act,  the  validity  of 
which  depends  upon  the  willingness  and  the  action  of  other 
parties  who  have  no  connection  with  this  proceeding  and  upon 
whom  no  duty  is  imposed.  But  a  more  complete  answer  to  this 
position  is,  that  the  issuing  of  these  bonds  was  beyond  any 
question  the  basis  and  the  foundation  upon  which  the  pro- 
visions of  the  act  rested  and  the  right  to  collect  the  taxes  inde- 
pendent of  the  judgment  depended,  and  the  defendant,  by  his 
own  neglect  or  mistake  having  deprived  the  judgment-creditors 
of  the  right  to  enforce  their  claim  in  the  manner  provided  by 
the  act  of  1882,  is  in  no  position  to  insist  that  another  remedy 
must  be  pursued.  Another  answer  to  this  claim  is  that  the  act 
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having  failed  to  accomplish  its  purpose  by  reason  of  the  con- 
duct of  the  defendant,  and  the  act  of  1857  being  reinstated 
thereby,  the  relators  should  not  be  required  to  pursue  a  doubt- 
ful remedy  to  compel  the  issuing  of  the  bonds,  but  have  a  right 
to  rest  upon  the  provisions  of  the  act  of  1857  for  the  collection 
of  the  judgments  under  the  original  roll. 
t  We  are  not  called  upon,  on  this  appeal,  to  consider  the  effect 
upon  the  tax  payers,  of  an  affirmance  of  the  order  granting  the 
mandamus. 

No  other  question  is  raised  which  demands  discussion,  and 
our  opinion  is  that  the  mandamus  was  properly  granted  and 
the  order  of  the  General  Term  should  be  affirmed. 

All  concur  except  Tracy,  J.,  absent. 

Order  affirmed. 


The  People,  ex  rel.  Mary  J.  Farrar  et  al.,  Appellants,  v. 
Michael  O'Keefe,  Registrar,  etc.,  Respondent. 

The  act  of  1880  in  relation  to  unpaid  taxes  and  assessments  in  the  city  of 
Brooklyn  (Chap.  572,  Laws  of  1880)  provides  for  two  classes:  first, 
where  the  claims  and  demands  against  any  parcel  of  land  for  taxes  and 
assessments  exceed  the  value  of  the  land  as  valued  on*  the  last  tax- 
roll ;  second,  where  the  aggregate  is  less  than  such  assessed  value. 

The  provision  as  to  the  second  class  authorizes  the  payment  of  the  origi- 
nal amount  of  the  taxes  and  assessments  themselves  without  interest,  hut 
if  the  credit  proffered  by  the  act  is  taken,  then  with  interest  at  six  per 
cent  from  the  date  of  the  passage  of  the  act. 

Where,  therefore,  the  relators  tendered  to  the  defendant,,  as  registrar  of 
arrears,  and  the  latter  refused  the  amount  of  the  taxes  and  assessments 
on  their  lands  levied  prior  to  January  X,  1878,  with  interest  at  the  rate 
prescribed  by  the  act  from  the  date  of  its  passage.  Held,  that  a  per- 
emptory mandamus  was  proper  requiring  defendant  to  accept  the  tender 
in  payment  of  the  arrears. 

(Argued  November  Id,  1880;  decided  November  28, 1883.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  December  13, 
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1882,  which  affirtned  an  order  of  Special  Term,  the  nature  of 
which  as  well  as  the  material  facts  are  stated  in  the  opinion. 

Joshua  M.  Van  Gott  for  appellants.  It  makes  no  difference 
whether  the  interest  is  in  express  terms  abated  by  the  act,  so 
long  as  it  expresses  an  amount  which  will  pay  the  arrears  in 
full.  (TiUoston  v.  Preston,  8  Johns.  229 ;  Johnston  v.  Brew- 
nan,  5  id.  268 ;  Gonsequa  v.  Foaming,  3  Johns.  Ch.  587 ; 
Stevens  v.  Barrvnger,  13  Wend.  639 ;  Jacob  v.  Emmett,  11 
Paige,  142 ;  Gillespie  v.  Mayor,  3  Edw.  512.)  The  effect  of 
compounding  the  tax,  as  of  a  later  date  than  the  original  levy, 
is  the  same  as  if  the  tax  had  been  levied  at  such  later  date. 
(Trowbridge  v.  Horan,  78  N.  T.  438 ;  Matter  of  St.  Joseph's 
Asylum,  69  id.  353 ;  Matter  of  Miller,  24  Hun,  637.) 

John  A.  Taylor  for  respondent.  It  will  not  be  presumed  that 
the  legislature  intended  to  throw  away  a  large  amount  of  in- 
terest due  upon  unpaid  taxes  and  assessments  on  solvent  prop- 
erty. (Laws  of  1876,  chap.  324,  p.  311,  §  4;  LawB  of  1877, 
chap.  292,  p.  315 ;  Laws  of  1877,  chap.  435,  p.  492;  Laws  of 
1 878,  chap.  346,  p.  433,  §§  3, 4.)  Such  a  wholesale  confiscation 
of  the  assets  of  the  city,  the  wiping  out  of  interest  accrued 
prior  to  1880  on  taxes  and  assessments  levied  prior  to  1878, 
should  not  be  spelled  out  of  an  act  in  the  absence  of  express  pro- 
vision. (People,  ex  rel.  v.  Bd.  of  Commissioners,  76  N.  Y.  64.) 

Danforth,  J.  The  Special  Term  denied  an  application  by 
the  relators  for  a.  mandamus  requiring  the  registrar  of  the 
city  of  Brooklyn  to  receive  money  tendered  in  payment 
of  arrears  of  taxes,  water  rates  and  assessments  against 
their  real  estate.  The  facts  on  which  the  application  stood 
were  not  controverted.  The  relators  tendered  the  amount  of 
taxes  and  assessments  with  interest  at  six  per  cent  from  June  21, 
1880,  and  the  question  presented  to  the  court  below,  and  upon 
this  appeal,  turns  upon  the  true  construction  of  an  act  of  the 
legislature,  passed  June  21, 1880  (Laws  of  1880,  chap.  572), 
entitled  "  An  act  in  relation  to  unpaid  taxes  and  assessments  in 
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the  city  of  Brooklyn."  Its  scope,  as  is  apparent,  embraces 
all  impositions  of  that  character  and  description.  It  consists 
of  two  sections,  and,  defines  two  classes  of  assessments,  pre- 
scribing for  each  a  peculiar  and  distinct  limitation  in  favor  of 
the  tax  payer, 

fiy  the  first  section  where  the  aggregate  of  all  claims  and 
demands  against  any  parcel  of  land  for  taxes  and  assessment, 
and  sales  therefor,  exceeds  the  value  of  such  land  as  the  same 
is  valued  upon  the  tax-roll,  then  last  confirmed  by  the  board 
of  supervisors  of  Kings  county,  such  aggregate  is  reduced  to 
that  assessed  value,  and  if  this  is  paid  before  October  1,  1880, 
the  taxes,  etc.,  are  to  be  discharged  of  record,  and  cease  to  be 
liens  upon  the  land;  or  under  the  provisions  of  the  second 
section  the  person  interested  may  pay  one-fifth  of  the  reduced 
amount  at  that  time  without  interest,  and  the  balance  in  four 
equal  annual  payments  with  interest  at  six  per  cent  from 
October  1, 1880. 

So  far  there  is  no  contention  between  the  parties ;  nor  are 
the  lands  owned  by  the  relators  of  the  class  burdened  beyond 
their  assessed  valuation.  It  is  contended  that  they  belong  to 
another  class  named  in  the  last  clause  of  the  second  section, 
which  is  as  follows :  "  This  section  as  to  the  terms  of  pay- 
ment shall  also  apply  to  all  taxes,  water  rates  and  assessments 
levied  prior  to  January  1, 1878,  and  not  included  in  section  one 
of  this  act ;  the  original  amount  thereof  may  be  paid  with  in- 
terest at  the  rate  of  six  per  centum  per  annum  from  the  date  of 
the  passage  of  this  act." 

The  arrangement  of  these  words  might  be  improved,  but 
we  think  the  meaning  is  obvious.  The  general  description 
and  purview  of  the  act  embraced  all  unpaid  taxes.  They  are 
then  resolved  into  two  species ;  the  first,  when  they  overload 
the  land,  and  render  it,  as  the  respondent  puts  it,  insolvent ; 
the  second,  all  others,  that  is  whose  aggregate  is  less  than  the 
assessed  value  of  the  land.  The  respondent,  Conceding  such 
division,  claims  that  only  the  terms  of  payment  apply  to  the 
last  class,  and  that  interest  should  be  added  to  the  time  of  the 
passage  of  the  act,  according  to  the  rate  theretofore  allowed,  and 
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thereafter  on  the  whole  amount  of  principal  and  interest.  And 
bo  the  question  comes  to  this :  What  is  the  "  original  amount " 
of  a  tax  ?  Plainly  the  tax  itself  —  the  share  of  the  public 
burden,  spread  upon  the  tax-list.  After  that,  upon  default  in 
payment,  come  interest  as  a  penalty  and  fees ;  interest  in  some 
cases  at  fifteen  per  cent  —  together  constituting  the  aggregate 
of  "  claims  and  demands  "  mentioned  in  the  first  section.  A 
total  made  up  of  elements  of  which  the  original  tax  is  one  part 
indeed,  but  in  taxes  of  long  standing,  a  small  part. 

A  judgment  upon  a  note  might  include  the  amount  of  the 
note,  and  interest  from  maturity,  and  costs,  but  no  one  would 
suppose  that  after  an  agreement  to  discharge  the  judgment  on 
payment  of  the  original  debt  or  note,  either  interest  or  costs 
could  be  exacted. 

It  is  so  with  the  case  before  us.  The  language  of  the  legis- 
lature is  very  plain  ;  it  describes  a  different  intent  in  dealing 
with  the  two  classes,  and  we  need  not  look  outside  the  law  in 
aid  of  its  construction.  We  find  in  effect  two  classes  of  tax 
payers  referred  to  in  the  act ;  one  who  may  relieve  their  land 
of  claims  and  demands  made  up  of  taxes,  interest,  fees  and 
sales,  by  paying  an  amount  equal  to  its  assessed  value,  or  that 
amount  with  interest  on  it  from  October  1, 1880,  the  other  who 
need  only  pay  the  "  original  tax,"  but  if  he  takes  the  credit 
proffered  by  the  act,  must  pay  it  with  interest  from  the  date 
of  "the  passage  of  the  act. 

The  relators  are  of  the  second  class.  They  sought  to  comply 
with  the  provisions  of  the  law,  but  were  prevented  by  the  act 
of  the  respondent.     They  were  entitled  to  the  relief  sought. 

The  orders  of  the  Special  and  General  Terms  should  therefore 
be  reversed,  with  costs,  and  a  writ  of  mandamus  issue  accord- 
ing to  the  prayer  of  the  relators. 

All  concur,  except  Tbaoy,  J.,  absent. 

Ordered  accordingly. 
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Tra  B.  Tuthill,  Appellant,  v.  James  "Wilson,  Respondeat.       M  AiylS 
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An  action  upon  a  covenant  in  a  deed  on  the  part  of  the  grantee  by  which  ~ 
he  assumes  an  incumbrance  cannot  be  maintained  against  a  third  person 
upon  proof  outside  of  the  instrument  that  the  grantee  was  in  fact  acting 
as  agent  and  dealing  for  such  a  third  person. 

So  also  the  alleged  principal  cannot  be  made  liable  upon  proof  aliunde  for 
a  deficiency  arising  upon  a  foreclosure  of  a  mortgage  given  by  the  grantee 
for  a  portion  of  the  purchase-money. 

Plaintiff  entered  Into  a  contract  in  writing  under  seal  with  one  McN.,  who 
was  described  in  the  instrument  as  agent  of  S.  for  the  sale  by  the  former 
to  McN.  as  such  agent  of  certain  lands.  McN.  and  S.  transferred  their 
interest  in  the  contract  to  H.,  and  it  was  fulfilled  by  a  conveyance  to  H., 
who  executed  to  plaintiff  his  bond  and  mortgage  for-  a  portion  of  the 
purchase-money.  Plaintiff  foreclosed  the  mortgage  without  making  de- 
fendant a  party  to  the  foreclosure,  and  a  personal  judgment  for  a  de- 
ficiency arising  on  sale  was  rendered  against  8.,  and  a  grantee  from  him 
who  had  assumed  payment  of  the  mortgage.  This  action  was  brought  to 
recover  said  deficiency  on  the  ground  that  the  vendees  and  assignees  were 
simply  agents  of  defendant.  Held,  that  the  action  was  not  maintainable 
upon  the  original  contract ;  first,  because  it  was  inter  partes  and  defendant 
could  not  be  made  liable  upon  its  covenants;  second,  because  it  was  com- 
pletely executed  and  merged  in  the  deed  and  mode  of  payment  then 
adopted,  and  the  remedy  of  plaintiff  was  confined  to  and  measured  by 
the  securities  that  he  took  ;  and  that  for  the  first  reason  he  was  not  liable 
under  the  mortgage. 

It  seems,  that  where  an  agent  contracts  for  the  purchase  of  property  in  his 
own  name  without  disclosing  his  principal,  and  the  contract  is  such  as 
may  be  enforced  against  the  principal  when  discovered,  the  vendor 
cannot  enforce  it  against  both  principal  and  agent,  but  is  put  to  his  elec- 
tion, and  having  after  such  discovery  brought  an  action  and  recovered 
judgment  against  the  agent,  he  is  estopped  from  charging  the  principal. 

(Submitted  November  16, 1882  ;  decided  November  28,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  second  judicial  department  entered  upon 
an  order  made  February  15,  1882,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  without  a  jury. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 
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George  Miller  for  appellant.  A  note  or  obligation  will 
never  be  taken  as  payment  of  a  debt  unless  it  is  expressly 
agreed  to  be  so  taken.  (Porter  v.  Talcott,  1  Cow.  358, 
883;  Dunlap's  Paley  on  Agency,  257,  n.  9;  Morgan  v. 
Brelzenburgher,  8  Md.  350 ;  Bowers  v.  Bell,  20  Johns.  338  5 
Thomas  v.  Dickenson,  12  N.  T.  364 ;  Bennett  v.  Abrams,  41 
Barb.  619 ;  Murray  v.  Smith,  1  Duer,  412 ;  Ely  v.  McNight* 
80  How.  97 ;  Johnson  v.  Hawthorne,  2  Keyes,  476.) 

Bcbert  S.  Green  for  respondent.  If  it  be  admitted  that 
Home  held  the  title  in  trust  for  Wilson,  the  latter  could  not 
have  maintained  an  action  against  the  plaintiff  on  any  of  the 
covenants  of  plaintiff  in  the  deed.  (Buff.  Cath.  Ins.  Co.  v.  Bit- 
ter, 87  N.  T.  250.)  Nor  could  the  plaintiff  have  maintained  an 
action  against  Wilson  on  the  bond  given  by  Home.  (Briggs 
v.  Partridge,  64  N.  T.  362 ;  Briokham  v.  Drake,  9  M.  & 
W.  79 ;  Spencer  v.  Field,  10  Wend.  88 ;  Toumsend  v.  Hub- 
bard, 4  Hill,  351.)  No  personal  liability  for  the  payment  of  a 
mortgage  debt,  previously  imposed,  attaches  to  one,  from  the 
mere  fact  of  ownership  of  the  equity  of  redemption.  (Belmont 
v.  Coman,  22  N.  Y.  438;  Trotter  v.  Hughes,  12  id.  74.) 
Home,  by  accepting  the  deed  stating  his  assumption  of  the 
mortgages  as  part  payment,  is  deemed  to  have  thereby  entered 
into  an  express  undertaking  to  pay  the  mortgages,  as  effectually 
as  though  the  deed  had  been  inter  partes  and  executed  by  both. 
(Belmont  v.  Coman,  22  N.  T.  438 ;  Trotter  v.  Hughes,  12  id. 
74.)  His  liability  arose  under  the  deed,  and  Wilson  cannot  be 
sued  on  such  assumption  in  the  deed.  (Kiersted  v.  O.  and  A. 
R.  B.  Co.,  69  N.  T.  345;  Taft  v.  Brewster,  9  Johns.  334; 
Stone  v.  Wood,  7  Cow.  453;  Gayon  v.  Lewis,  7  Ward,  26; 
Briggs  v.  Partridge,  64  N.  Y.  357 ;  City  of  Prov.  v.  Miller, 
11  K.  I.  272 ;  S.  C,  23  Am.  Eep.  453.)  Plaintiff,  by  his  deal- 
ings, has  relieved  defendant  from  liability,  if  any  ever  existed. 
(Jones  v.  jEtna  Ins.  Co.,  14  Conn.  502.)  Plaintiff  failed  to 
establish  his  third  alleged  cause  of  action.  (Coleman  v.  Bank, 
53  N.  Y.  388.) 
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Finch,  J.  The  facts  underlying  the  first  cause  of  action 
stated  in  the  complaint  were  substantially  as  follows.  The 
plaintiff  in  1872  was  the  owner  in  fee  of  Robin's  island,  but  the 
property  was  subject  to  two  mortgages,  one  securing  a  debt  of 
$4,000,  and  the  other  of  $1,200,  each  executed  to  Joseph  M. 
Woodhull.  In  the  latter  part  of  the  year  the  plaintiff  made  a 
contract,  in  writing  and  under  seal,  with  William  McNish,  de- 
scribed on  the  face  of  the  paper  as  the  agent  of  John  D.  Scott, 
by  the  terms  of  which  in  consideration  of  $500  then  paid,  he 
agreed  to  sell  to  McNish  as  such  agent  Robin's  island  for  $20,000 
to  be  paid  in  sixty  days ;  a  warranty  deed  of  the  property  free 
and  clear  of  all  incumbrance  then  to  be  delivered.  Two  days 
later  McNish  and  Scott  transferred  their  entire  interest  in  this 
contract  to  George  E.  Home.  On  the  30th  of  January  in  the 
next  year  the  contract  was  fulfilled  in  a  modified  form  as  to  the 
mode  of  payment,  but  by  mutual  agreement.  The  plaintiff 
executed  to  Home  a  full  covenant  deed  of  Robin's  island  for 
the  expressed  consideration  of  $20,000,  but  containing  the 
following  provision :  "  Subject  to  two  certain  mortgages  made 
by  the  said  Ira  B.  Tuthill  in  favor  of  Joseph  M.  Woodhull,  on 
one  of  which  there  is  due  the  principal  sum  of  $4,000  and  on 
the  other  there  is  due  the  principal  sum  of  $1,200,  which  said 
sums  of  money,  amounting  in  the  aggregate  to  the  sum  of 
$5,200  is  assumed  by  the  party  of  the  second  part,  and  the 
6ame  is  to  be  taken  and  paid  by  the  said  party  of  the  second 
part  as  apart  of  the  consideration  above  expressed."  The 
grantee  paid  $5,000  in  cash,  and  secured  the  balance  by  execut- 
ing to  the  plaintiff  his  bond  and  mortgage  of  that  date  for  $9,- 
800  payable  in  sixty  days,  and  upon  which  was  indorsed  the 
down  payment  of  $500.  In  October,  1873,  Home  conveyed 
the  property  to  Elizabeth  M.  Moffett,  subject  to  the  three  exist- 
ing mortgages,  such  grantee  assuming  them  all,  and  agreeing  to 
pay  and  discharge  them  as  part  of  the  purchase-money.  At 
this  date  the  plaintiff  extended  the  time  of  payment  of  the 
Home  mortgage  by  an  agreement  with  Mrs.  Moffett,  but  with 
out  the  knowledge  or  consent  of  Home.  In  August,  1875,  the- 
plaintiff  foreclosed  the  Home  mortgage  by  stiit.  Home  and 
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Mrs.  Moffett  were  made  parties,  but  Wilson,  the  present  de- 
fendant, was  not.  Judgment  for  any  deficiency  that  might  arise 
on  the  sale  was  asked  against  both  Home  and  Mrs.  Moffett, 
but  the  former,  defending  and  claiming  not  to  be  liable,  was 
released  by  the  plaintiff  and  judgment  for  a  deficiency  taken 
only  against  Mrs.  Moffett.  On  the  sale  the  plaintiff  became 
the  purchaser  for  $8,000,  taking  title  expressly  subject  to  the 
Woodhull.  mortgages,  and  entering  a  judgment  against  Mrs. 
Moffett  for  a  deficiency  of  $4,660.62.  Execution  was  issued 
upon  that  judgment  and  returned  unsatisfied,  and  the  plaintiff 
now  sues  Wilson  for  that  amount  upon  the  ground  that  in  all 
these  transactions  the  vendees  and  assignees  were  but  agents  of 
Wilson,  acting  in  all  respects  for  him  and  under  his  direction, 
he  being  all  the  time  the  real  principal  and  actual  owner  and 
purchaser  of  Robin's  island. 

But  the  difficulties  in  plaintiffs  way  are  insuperable.  The 
first  suggested  is,  that  Wilson  cannot  be  made  liable  upon  the 
assumption  clause  in  Mrs.  Moffett's  deed,  because  it  is  her  cove- 
nant and  not  his,  and  the  rule  as  to  an  indenture  inter  partes  is 
invoked,  that  an  action  upon  the  covenant  can  only  be  main- 
tained against  the  covenantor,  although  as  matter  of  fact,  out- 
side of  the  instrument  he  was  acting  as  agent  and  dealing  for 
a  principal.  (Briggs  v.  Partridge,  64  N.  Y.  357 ;  21  Am. 
Rep.  617;  £ierstedv.  0.  &  A.  R.  R.  Co.,  69  N.  Y.  345;  25 
Am.  Rep.  199 ;  Beckham  v.  Drake,  9  M.  &  W.  95.)  And  it 
is  insisted  that  Home  and  Mrs.  Moffett,  respectively,  by  accept- 
ing their  deeds  stating  such  assumption,  thereby  entered  into 
an  express  undertaking  to  pay  the  mortgages  as  effectually  as 
though  the  deed  had  been  inter  partes,  and  executed  by  both. 
{Trotter  v.  Hughes,  12  N.  Y.  74 ;  Bdmont  v.  Coman,  22  id. 
438.)  The  answer  made  to  this  reasoning  by  the  learned  coun- 
sel for  the  plaintiff  is  an  explicit  statement  that  the  action  is 
not  brought  upon  the  covenant  of  assumption  in  either  deed; 
that  such  view  of  the  action  was  a  mistake  on  the  part  of  the 
court  below,  and  that  the  action  was  "  brought  against  Wilson 
as  the  purchaser  from  the  beginning."  We  are  greatly  troubled 
to  understand  precisely  what  this  contention  means.    The  case 
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has  been  submitted  upon  the  printed  briefs,  and  we  have  no 
other  means  of  arriving  at  the  thought  intended  to  be  con- 
veyed. The  idea  appears  to  be  that  Wilson  through  the  other 
parties  as  his  agents  bought  the  island  and  is  liable  for  unpaid 
purchase-money. 

But  Wilson  cannot  be  liable  upon  the  original  contract  of 
McNish  for  two  reasons.  That  contract  was  under  seal  and 
inter  partes  /  signed  and  sealed  by  both  vendor  and  vendee ; 
and  Wilson  could  not  be  made  liable  upon  its  covenants.  And 
besides,  it  was  completely  executed,  and  merged  in  the  deed  and 
mode  of  payment  subsequently  adopted,  and  all  its  force  was 
spent.  It  ceased  to  exist  as  an  executory  contract,  and  neither 
party  had  any  remaining  rights  under  it.  The  claim  of  the 
vendor  for  the  unpaid  purchase-money  was  confined  to  and 
measured  by  the  securities  which  he  took,  and  his  remedy  be- 
came solely  upon  them.  If,  therefore,  it  was  possible  to  treat 
the  original  contract  as  that  of  Wilson,  the  latter  fulfilled  all 
its  conditions.  He  paid  all  that  was  required  or  demanded. 
Instead  of  giving  his  own  bond  secured  by  a  mortgage,  he  gave 
and  the  vendor  accepted  as  a  discharge  of  the  contract  obliga- 
tion the  bond  of  a  third  person ;  that  of  Home.  If  Wilson's 
own  bond  would  not  have  been  payment  of  his  debt,  his  de- 
livery of  Home's  bond  accepted  by  the  vendor  was.  The  latter 
took  as  a  performance  of  the  contract  by  Wilson,  if  the  latter 
was  indeed  the  contractor,  the  bond  and  mortgage  of  Home, 
and  thereby  all  right  of  action  against  the  former  upon  the 
contract  of  purchase  was  gone.  It  cannot  alter  the  result  that 
Home  also  was  the  agent  in  fact  of  Wilson,  and  took  the  title 
for  his  benefit,  the  latter  paying  the  purchase-price.  Under 
the  statute  the  title  vested  absolutely  in  Home  and  no  trust  re- 
sulted to  Wilson.  Even  as  between  him  and  the  grantee  the 
latter  was  lawful  and  sole  owner.  But  whatever  the  relation 
between  the  two,  it  does  not  alter  the  fact  that  plaintiff  took  the 
personal  liability  of  Home,  fortified  by  a  mortgage  upon  the 
land,  in  discharge  of  the  contract  obligation  of  the  purchaser, 
whether  such  purchaser  was  McNish,  or  Scott,  or  Wilson. 

Besides,  the  plaintiff  dealt  with  Home  and  his  grantee,  Mrs. 
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Moffett,  as  real  principals,  and  actual  owners  and  purchasers  of 
the  island,  and  in  such  utter  disregard  and  repudiation  of  any 
rights  of  Wilson,  after  notice  of  his  claim  to  be  owner,  as  to 
estop  him  now  from  treating  him  as  principal.  The  appellant's 
idea  seems  to  be  that  Wilson's  alleged  contract  of  purchase 
somehow  survived  its  subsequent  fulfillment,  and  having  been 
made  by  agents  acting  for  an  undisclosed  principal,  the  seller 
had  a  remedy  against  both ;  could  sue  the  agents  as  he  did,  and 
failing  to  get  satisfaction  have  a  remedy  against  the  discovered 
principal.  We  do  not  see  how  the  facts  of  the  case  admit  of 
any  such  proposition ;  but  if  they  do,  if  it  were  possible  to  say 
that  a  right  of  action  for  the  unpaid  purchase-money  of  the 
land  remained  to  Tuthill,  against  Horne  and  Mrs.  Moffett  as 
agents  who  had  become  personally  liable,  and  also  against 
Wilson  as  the  undisclosed  principal,  a  fatal  difficulty  remains. 
The  vendor  could  not  enforce  his  claim  against  both  the  prin- 
cipal when  discovered  and  the  agents  who  contracted  in  his 
behalf.  Granting  that  each  was  liable,  both  were  not,  for  both 
could  not  be  at  one  and  the  same  time,  since  the  contract  could 
not  be  the  personal  contract  of  the  agents,  and  yet  not  their 
contract  but  that  of  the  principal.  The  vendor  had  a  choice 
and  was  put  to  his  election.  (Meeker  v.  Claghorn,  44  N.  Y. 
351 ;  Addison  v.  Gandasseqvi,  4  Taunt.  574  ;  Curtis  v.  Wil- 
liamson, L.  R,,  10  Q.  8.  57.)  The  rule  is  well  stated  in  Leake's 
Digest,  503-4,  that  "  if,  after  discovery  of  the  principal,  the 
creditor  elect  to  hold  the  agent  liable,  and  act  accordingly  in  a 
manner  to  affect  the  principal,  he  would  be  precluded  from 
afterward  charging  the  principal.  He  has  the  right  of  election 
as  to  which  of  them  he  will  hold  responsible,  but  having  once 
made  an  election  he  is  bound  by  it."  In  the  present  case  the 
learned  trial  judge  found  as  a  fact  that  in  July,  1873,  the 
plaintiff  had  notice  that  Wilson  claimed  to  be  the  real  owner 
of  Rubin's  island.  Yet  after  that,  he  took  from  Mrs.  Moffett 
a  further  mortgage ;  knowing  the  real  principal,  he  began  a 
foreclosure  of  the  agent's  mortgage ;  he  asked  a  personal  judg- 
ment both  against  Horne  and  Mrs.  Moffett ;  he  omitted  to 
make  the  principal  a  party ;  he  released  Horne  from  his  liability ; 
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pursued  Mrs.  Moffett  to  judgment  and  execution  ;  and  became 
repossessed  of  Robin's  island  by  virtue  of  his  judgment.  By 
these  acts  he  made  his  election  to  treat  the  agents  as  principals, 
as  he  had  the  right  to  do,  and  cannot  now  recall  his  choice.  It 
was  said  in  Priestly  v.  Fernie  (3  H.  &  C.  Exch.  982)  that 
"  where  the  agent,  having  made  a  contract  in  his  own  name, 
has  been  sued  on  it  to  judgment,  there  can  be  no  doubt  that 
no  second  action  would  be  maintainable  against  the  principal." 
The  plaintiff  wholly  ignored  Wilson  in  pursuing  his  remedy, 
as  he  had  a  right  to  do.  He  treated  the  agents  as  principals, 
and  they  were  such  as  to  him  arid  on  the  face  of  the  papers. 
He  cannot  now  have  a  remedy  against  Wilson.  We  are  unable 
to  discover  any  ground  upon  which  a  recovery  for  the  deficiency 
on  the  foreclosure  can  be  sustained  against  Wilson.  The  second 
count  alleged  the  sale  to  defendant  through  the  agency  of  Home 
of  personal  property  on  Robin's  island  for  which  he  gave  his 
acceptance  and  claimed  to  recover  a  balance  unpaid. 

If  the  second  cause  of  action  be  treated  as  brought  upon  the 
acceptance  alleged,  it  failed  because  no  such  acceptance  was 
proved.  But  the  plaintiff  again  insists  that  it  was  for  personal 
property  sold  to  Wilson  through  Home  as  his  agent.  The  ob- 
servations already  made  dispose  of  the  question  in  that  view, 
since  after  disclosure  of  the  principal,  plaintiff  dealt  with  Home 
and  Mrs.  Moffett  as  principals,  and  took  from  the  latter  her 
bond  and  a  further  mortgage  on  the  island  as  security  for  the 
price.  Added  to  this,  we  have  a  finding  of  fact  by  the  trial 
judge  that  the  sale  was  to  Home  who  gave  his  acceptance  for 
the  price. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Tbacy,  J.,  absent. 

Judgment  affirmed. 
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U6    »y     Lester  B.  Miller  et  al.,  Respondents,  v.  The  Hannibal  and 
j$  ||>  St.  Joseph  Railroad  Company,  Appellant. 

The  rule,  that  in  case  of  repugnancy  between  written  and  printed  clauses 
in  a  contract  the  written  clauses  will  prevail  over  the  printed  applies 
only  when  the  clauses  cannot  be  reconciled. 

It  is  the  duty  of  courts  in  construing  such  contracts,  as  well  as  those 
wholly  printed  or  written,  to  give  effect,  if  possible,  to  all  the  clauses  and 
take  into  consideration  the  whole  instrument. 

When  two  clauses,  apparently  repugnant  may  be  reconciled  by  any  reason- 
able construction,  as  by  regarding  one  as  a  quali6cation  of  the  other,  that 
construction  must  be  given. 

Defendant  having  received  from  a  person  representing  himself  to  be  amem- 
ber  of  the  firm  of  E.  W.  P.  &  Co.,  thirty  barrels  for  transportation  over 
its  road,  delivered  to  him  a  bill  of  lading,  certifying  that  it  had  received 
of  said  firm,  consigned  to  their  order,  "  the  following  described  packages 
in  apparent  good  order  contents  and  value  unknown ; "  this  part  was 
printed  ;  following  it  and  before  the  signature  of  defendant's  agent  was 
written  "  articles :  80  bbls.  eggs."  The  person  receiving  the  bill  indorsed 
it  in  blank  in  the  name  of  E.  W.  P.  &  Co.  and  annexed  it  to  a  draft  drawn 
upon  plaintiffs,  who,  upon  the  faith  and  security  thereof,  accepted  and 
paid  the  draft.  The  barrels,  in  fact,  were  filled  with  sawdust  and  con- 
tained no  eggs.  In  an  action  to  recover  plaintiffs'  damages,  held,  that  the 
description  of  the  articles  was  not  a  representation  that  the  barrels  con- 
tained eggs;  but, taking  the  whole  instrument  together, it  imported  only 
that  defendant  had  received  thirty  packages  described  as  containing  or 
purporting  to  contain  eggs,  but  the  actual  contents  of  which  were  un- 
known to  defendant. 

Miller  v.  H.  &  St.  J.  E.  B.  Co.  (24  Hun,  607),  reversed. 

(Argued  November  16,  1882  ;  decided  November  28,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  20,  1881,  which  reversed  an  order  of  Special  Term, 
overruling  a  demurrer  to  plaintiffs'  complaint  herein.  (Reported 
below,  24  Hun,  607.) 

The  substance  of  the  complaint  is  set  forth  in  the  opinion. 

Elihu  Soot  for  appellant.  The  complaint  states  no  cause 
of  action  for  deceit,  because  it  does  not  allege  that  the  defend- 
ant or  its  agent  knew  that  the  alleged  representation  was  false, 
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or  believed,  or  had  reason  to  believe,  that  they  were  false,  or 
intended  to  deceive  or  to  defraud  the  plaintiffs,  or  to  deceive 
or  to  defraud  any  one  whomsoever.  (Meyer  v.  Amidon,  45  N. 
T.  169 ;  Oberlander  v.  Spiess,  id.  175.)  All  expressions  of  a 
bill  of  lading,  even  in  the  absence  of  restricting  or  disclaiming 
clauses,  are  to  be  presumed  to  apply  only  to  the  external  appear- 
ance of  the  packages,  cases  or  bales  if  the  shipment  be  in  that 
form,  or  of  the  material  if  the  shipment  be  in  bulk,  and  are 
not  to  be  understood  as  stating  the  result  of  any  examination 
of  contents.  ( Vaughan  v.  Six  Hundred  Casks  of  Sherry 
Wine,  7  Ben.  506-509 ;  14  Blatchf .  517 ;  Swan  v.  Wmgate, 
3  Allen,  103 ;  Abb.  on  Shipping,  339,  citing  Valin  and  Boulay 
Paty;  West  v.  Steamboat  Berlin,  3  Clark  [la.],  532-542; 
Barrett  v.  Rogers,  7  Mass.  297 ;  BisseU  v.  Price,  16  111.  408 ; 
Hastings  v.  Pepper,  11  Pick.  43.)  The  clause  "contents  and 
value  unknown,"  is  an  effective  exclusion  of  any  representa- 
tion as  to  contents  in  the  description  of  articles  shipped.  (Bar- 
hydt  v.  Ellis,  45  N.  Y.  107-110  ;  Harper  v.  New  York  Ins. 
Co.,  22  id.  441-443.)  There  is  no- repugnancy  between  this 
clause  and  the  written  parts  of  the  bill  of  lading.  (Haddon  v. 
Perry,  3  Taunt.  203  ;  Clark  v.  BartoiU,  12  How.  272,  283 ; 
Jewel  v.  Bath,  L.  R.,  2  Exch.  267 ;  Sheppard  v.  Naylor,  5 
Gray,  591 ;  The  Cdumbo,  3  Blatchf.  521 ;  Abbott  on  Ship. 
216  ;  Lebau  v.  Gen.  S.  N.  Co.,  L.  E.,  8  C.  P.  88.) 

Douglas  Campbell  for  respondents.  The  party  issuing  a  bill  of 
lading  is  estopped,  as  against  an  assignee  for  valuable  considera- 
tion upon  the  faith  of  the  acknowledgments  which  it  contains, 
from  denying  the  truth  of  the  statements  to  which  he  has  given 
credit  by  his  signature.  (Meyer  v.  Peck,  28  N.  T.  598  ;  Ar- 
mour v.  Mich.  C.  R.  R.  Co.,  65  id.  116;  F.  <&  M.  Bk.  v. 
Erie  R.  R.,  72  id.  188 ;  1  Wait's  Actions  and  Defenses,  531 ; 
Sears  v.  Wingate,  3  Allen,  103  ;  Byrne  v.  Weeks,  7  Bosw.  372.) 
The  statement  in  the  printed  portion  "contents  and  value 
unknown "  is  of  no  avail  against  the  written  receipt  for 
30  "barrels  of  eggs."  The  statements  are  repugnant  and 
the  written  portion  must  prevail.  (Leeds  v.  Mechs.  Ins.  Co., 
8  N.  T.  351 ;  Harper  v.  Albany  Mut.  Ins.  Co.,  17  id.  198.) 
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Andrews,  Oh.  J.  The  question  in  this  case  arises  on  de- 
murrer to  the  complaint.  The  complaint  shows  that  on  the 
1st  day  of  November,  1878,  a  person,  unknown  to  the  plaint- 
iffs, bnt  holding  himself  out  as  a  member  of  the  firm  of  £.  W. 
Peck  &  Co.,  delivered  to  the  defendant  at  Kansas  City,  Mis- 
souri, for  transportation  to  the  city  of  New  York,  by  way  of 
its  railroad  and  connecting  lines,  thirty  packages  or  barrels. 
The  defendant,  on  receipt  of  the  packages,  issued  a  bill  of  lading, 
partly  printed,  and  partly  written,  certifying  that  it  had  re- 
ceived of  E.  "W.  Peck  &  Co.,  consigned  to  their  order,  New  York, 
the  "  following  described  packages  in  apparent  good  order  (con- 
tents and  value  unknown),  consigned  as  marked  and  numbered 
in  the  margin."  Following  this  clause  were  the  terms  on  which 
the  property  was  to  be  <&rried,  and  immediately  thereafter,  and 
before  the  signature  of  defendant's  agent,  was  inserted  in 
writing  as  follows :  "Articles,  thirty  bbls.  of  eggs,  O.  R.  R, 
E.  W.  P.&Co.,N.  Y."  The  clause  first  quoted  was  printed, 
as  were  all  the  other  parts  of  the  bill,  except  the  date,  the 
name  of  the  shippers  and  consignees,  the  statement  of  the 
articles,  and  the  signature  of  the  agent  of  the  defendant. 
In  fact,  the  barrels  were  filled  with  sawdust,  and  contained 
no  eggs.  The  person  receiving  the  bill,  indorsed  it  in  blank 
under  the  name  of  E.  W.  Peck  &  Co.,  and  annexed  it  to  a  draft 
drawn  upon  the  plaintiffs,  who  accepted  and  paid  it  upon  the 
faith  and  security  of  the  bill  of  lading,  without  knowledge  of 
the  fraud.  The  complaint  does  not  charge  that  the  defendant 
knew  of  the  fraud,  or  acted  in  bad  faith.  It  alleges  that 
thirty  barrels  of  eggs  would  have  been  worth  more  than  the 
amount  of  the  draft  in  addition  to  freight,  and  demands  judg- 
ment for  the  amount  of  the  draft. 

The  sole  question  is,  whether  the  description  of  the  articles 
in  the  bill  of  lading  was  a  representation  by  the  carrier  that  the 
barrels  contained  eggs,  because  if  this  is  the  true  construction  of 
the  instrument,  the  right  of  the  plaintiffs  to  recover,  is  unques- 
tionable. (Meyer  v.  Peck^  28  N.  Y.  598,  and  cases  cited.)  But 
we  are  of  opinion  that  this  construction  is  inadmissible.  Taking 
the  whole  instrument  together,  it  imports  only  that  the  defend- 
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ant  had  received  thirty  packages  described  as  containing,  or  pur- 
porting to  contain,  eggs,  but  the  actual  contents  of  which  were 
to  the  defendant  unknown.  The  opposite  view  proceeds  upon 
the  theory  that  there  is  an  irreconcilable  repugnancy  between  the 
written  and  printed  parts  of  the  instrument,  or  that  the  words 
"  contents  unknown  "  relate  simply  to  the  kind  of  eggs  in  the 
packages.  It  is  no  doubt  a  principle  of  construction  that  in 
case  of  repugnancy  between  written  and  printed  clauses  of  an 
instrument,  the  written  clauses  will  prevail  over  the  printed. 
(Harper  v.  The  Albany  Mutual  Ins.  Co.,  17  N.  Y.  194.) 
But  this  is  a  rule  which  is  only  resorted  to  from  necessity, 
when  the  printed  and  written  clauses  cannot  be  reconciled,  and 
in  that  respect  is  like  the  rule  applied  in  the  construction  of 
wills  where  two  clauses  are  repugnant  and  irreconcilable,  in 
which  case  the  first  will  be  rejected,  and  the  subsequent  clause 
will  be  regarded  as  indicating  the  final  intention,  in  the  ab- 
sence of  any  other  clue  to  the  interpretation.  ( Van  Nostrcmd 
v.  Moore,  52  N.  Y.  12.)  But  it  is  the  imperative  duty  of 
courts  to  give  effect  if  possible  to  all  the  terms  of  an  agree- 
ment. The  construction  is  to  be  made  upon  a  consideration 
of  the  whole  instrument,  and  not  upon  one  or  more  clauses  de- 
tached from  the  others ;  and  this  principle  applies  as  well  to  in- 
struments partly  printed  and  partly  written,  as  to  those  wholly 
printed,  or  wholly  written.  (JSarhydt  v.  Ellis,  45  N.  Y.  107.) 
Where  two  clauses,  apparently  repugnant,  may  be  reconciled 
by  any  reasonable  construction,  as  by  regarding  one  as  a  quali- 
fication of  the  other,  that  construction  must  be  given,  because 
it  cannot  be  assumed  that  the  parties  intended  to  insert  incon- 
sistent provisions.  Applying  these  settled  rules  to  the  instru- 
ment in  question,  it  is,  we  think,  reasonably  clear  that  the  de- 
fendant did  not  make  any  representation  as  to  the  contents  of 
the  packages.  Its  agent  simply  certified  in  effect  that  they 
were  described  as  containing  eggs,  accompanying  this  with  the 
statement  that  the  contents  were  not  in  fact  known.  The 
plaintiffs  in  making  the  advances  were  chargeable  with  knowl- 
edge of  the  contents  of  the  bill  of  lading,  and  must  be  deemed  to 
have  relied  upon  the  assurance  of  the  shipper  as  to  thq  contents  of 
Sickbls— Vol.  XLV.        55 
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the  packages.     The  claim  that  the  words  "  contents  unknown," 
referred  simply  to  the  kind  of  eggs,  is  manifestly  untenable. 

The  question  involved  in  this  case  has  been  substantially  ad- 
judicated. In  Haddaw  v.  Parry  (3  Taunt.  303),  the  bill  of 
lading  acknowledged  "  as  shipped  in  good  order,  six  boxes  con- 
taining $12,000,  being  marked  and  numbered  as  in  the  mar- 
gin," etc.  In  the  margin  were  copied  the  marks  of  the 
several  chests,  their  number  and  contents,  describing  them  as 
containing  $12,000  each.  The  words  "  contents  unknown," 
were  inserted  before  the  signature  of  the  master.  Lord  Mans- 
field said:  "If  the  master  qualifies  his  acknowledgment 
by  the  words  '  contents  unknown,'  he  acknowledges  nothing." 
In  Shepherd  v.  Nwylor  (5  Gray,  591),  the  weight  in  tons, 
hundreds  and  pounds  of  iron  shipped,  was  mentioned  in  the 
body  of  the  bill,  but  the  words  "  weight  unknown  to,"  were 
added  before  the  master's  signature,  and  the  court  held  that 
the  carriers  were  not  concluded  by  the  statement  of  weight, 
Shaw,  Ch.  J.,  saying :  "  The  words '  weight  unknown,'  are  sig- 
nificant. It  is  said,  however,  that  they  are  repugnant,  and  there- 
fore to  be  rejected.  But  that  is  not  the  necessary  construction ; 
they  may  be  used  to  modify  and  control  the  admission  of 
weight."  In  Jessd  v.  Bath  (L.  R,  2  Exch.  267),  the  plaintiff 
was  assignee  for  value  of  a  bill  of  lading  for  goods  shipped  on 
defendant's  vessel.  The  bill  acknowledged  "  as  shipped  in  good 
order,  etc.,  thirty-four  thousand  four  hundred  and  sixty  kilo- 
grammes  mineral  in  bulk,  being  marked  and  numbered  as  per 
margin,  and  to  be  delivered,"  etc.,  and  printed  before  the  sig- 
nature were  the  words, "  weight,  contents  and  value  unknown." 
The  vessel  delivered  seven  tons,  twelve  hundred  weight  less 
than  the  amount  stated  in  the  bill,  and  the  suit  was  for  the 
non-delivery  of  the  residue.  The  case  was  decided  on  the 
construction  of  an  English  statute,  but  Kelly,  C.  B.,  said: 
"  The  written  part  of  the  bill  is  not  entirely  inconsistent  with 
the  printed.  The  whole  may  be  reasonably  and  fairly  read  as 
meaning  that  a  quantity  of  manganese,  had  been  received  on 
board,  appearing  to  amount  to  thirty-three  tons,  but  that  the 
person  signing  the  bill  would  not  be  liable  for  any  deficiency, 
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inasmuch  as  he  had  not  in  fact  ascertained,  and  therefore  did 
not  know  the  true  weight"  (See,  ateo,  Vaughn  v.  Six  Hundred 
Casks  of  Sherry  Wine,  7  Ben.  506 ;  Clark  v.  Barrvwett,  12 
How.  [U.  S.]  282;   The  Columbo,  3  Blatchf.  521.) 

The  question  in  this  case,  relating  as  it  does  to  the  construc- 
tion of  a  commercial  instrument  in  general  use,  is  of  con- 
siderable practical  importance.  It  seems  to  us  that  the  de- 
cision below  does  not  give  due  weight  to  the  rule  which  re- 
quires the  construction  of  a  contract  to  be  made  upon  a  con- 
sideration of  all  its  parts,  and  that  if  possible  no  clause  shall  be 
rejected.  The  volume  and  methods  of  the  business  of  trans- 
portation by  railroads  and  transportation  lines,  render  it  prac- 
tically impossible  in  most  cases  for  the  carrier  to  ascertain  by 
examination,  the  contents  of  packages  received  for  carriage, 
and  when  he  qualifies  his  receipt  as  in  this  case,  we  know  of 
no  reason  why  parties  dealing  upon  bills  of  lading  so  qualified, 
shall  not  be  held  to  notice  of  the  qualification. 

The  judgment  of  the  General  Term  should  be  reversed,  and 
the  order  of  the  Special  Term  affirmed,  with  costs. 

All  concur,  except  Tbaoy,  J.,  absent. 

Judgment  reversed  and  order  affirmed. 


John  J.  Haedt,  Respondent,  v.  The  Crrr  op  Bbooklyn,  Ap-     iao  106 

pellant. 

The  provision  of  the  charter  of  the  city  of  Brooklyn  (§  27,  title  19,  chap. 
863,  Laws  of  1873),  exempting  the  city  from  liability  for  the  misfeasance 
or  nonfeasance  of  its  officers,  does  not  apply  to  a  failure  to  discharge  a 
duty  resting  upon  the  city  itself,  and  which  it  has  not  devolved  upon 
any  of  its  officers. 

In  an  action  against  the  city  for  damages  resulting  from  a  nuisance  alleged 
to  have  been  caused  by  the  negligent  construction  of  a  sewer,  it  appeared 
that  by  the  plan  of  the  sewer  as  adopted  and  filed  by  the  board  of  water 
commissioners,  it  ran  past  plaintiffs  premises  to  a  point  where  it  would 
find  a  proper  discharge.  The  sewer  was  constructed  to  a  point  a  short 
distance  above  the  plaintiffs  premises,  and  then  a  wooden  trough  or 
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shoot  was  built  to  carry  off  its  contents,  in  consequence  of  which  noxious 
and  deadly  gases  were  emitted,  injuriously  affecting  plaintiffs  premises. 
Held,  that  the  omission  to  complete  the  sewer  was  not  a  mere  exercise  of 
discretion,  but  a  neglect  of  duty,  for  which  defendant  was  liable ;  also 
that  the  fact  that  the  disposition  of  the  contents  of  the  sewer  by  the 
currents  and  tides  contributed  to  produce  the  injury,  did  not  exempt  the 
city  from  liability. 

Also  held,  that  the  negligence  complained  of  was  in  the  prosecution  of  a 
lawful  purpose  within  the  scope  of  the  authority  of  said  board,  and  so 
was  chargeable  upon  the  city. 

A  party  who  has  caused  an  injury  to  another  by  failing  to  perform  a  duty 
cannot  relieve  himself  from  liability  by  showing  that  some  cause  arising 
out  of  such  failure  has  contributed  to  produce  the  result  complained  of. 

Smith  v.  City  of  Rochester  (76  N.  Y.  506),  distinguished. 

(Argued  November  16, 1883 ;  decided  November  28, 1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  ipade  May  23, 1881, 
which  affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon 
a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

John  A.  Taylor  for  appellant.  The  mere  omission  to  con- 
struct the  sewer  beyond  Twenty-eighth  street  was  an  exercise 
of  discretion  on  the  part  of  the  water  board,  who  were  author- 
ized to  build  the  sewer,  and  comes  within  the  exemption  always 
extended  by  the  courts  to  cities  from  the  consequences  of  acts 
or  omissions  of  their  officers  not  ministerial  in  their  character. 
(Wilson  v.  New  York,  1  Denio,  595;  Willis  v.  City  of 
Brooklyn,  32  N.  Y.  489.)  So  long  as  something  remained  to 
be  done,  or  to  be  left  undone,  to  perfect  the  evil  complained 
of,  the  acts  of  the  water  board  were  incompleted  acta,  not 
ripened  into  causes  of  actions,  at  the  time  of  the  passage  of  the 
exemption  acts.  They  were  not  the  proximate  cause  of  the 
evil.  It  was  necessary  that  other  acts  and  further  omissions  to 
act  should  intervene  before  the  previous  acts  or  omissions 
could  properly  be  held  to  be  tortious.  (Lozee  v.  Buchanan, 
51  K.  T.  476.)  The  municipal  corporation  being  the  creature 
of  the  statute,  and  therefore  an  artificial  entity,  can  be  charged 
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with  no  responsibility  not  within  the  terms  of  the  creative  acts 
as  modified  from  time  to  time  by  the  legislature  and  construed 
by  judicial  exposition.  (McCarthy  v.  Orphan  Society,  9  Cow. 
437 ;  People  v.  Achinson,  7  How.  241 ;  Turnpike  Co.  v. 
People,  9  Barb.  161 ;  1  Kent's  Oomm.  463-4;  Potter's  Dwar- 
ris  on  Statutes,  189 ;  Gray  v.  City  of  Brooklyn,  10  Abb.  Pr. 
[K  S.]  186,  194 ;  Blake  v.  Ferris,  5  N.  T.  48.)  Acts  re- 
lating to  previous  acts  by  amendment,  or  otherwise,  are  to  be 
considered  as  relating  to  the  act  as  amended,  or  as  it  stood  at 
the  time  of  the  passage  of  the  act.  {Board  of  Excise  of  West- 
chester Co.,  9  Abb.'N.  C.  100;  Mvmdy  v.  Excise  Com.,  id. 
120 ;  Kugler^s  Appeal,  55  Penn.  St.  123  ;  Dawson  v.  Boron, 
51  Barb.  459  ;  2>.  cfc  Z.  P.  B.  v.  Allen,  16  id.  15-17 ;  Mc- 
Knight  v.  Dinsmare,  22  Mo.  559 ;  Mills  v.  City,  32  N.  Y. 
495 ;  Sedgwick  on  Statutory  Construction  [2d  ed.],  229.)  The 
exemption  clause  of  the  charter  of  1873  was  amply  sufficient 
in  terms  to  bar  this  action.  (Butler  v.  Palmer,  1  Hill,  324 ; 
3  Black.  Comm.  320 ;  Cooley's  Const.  Lim.  184 ;  Ogden  v. 
Saunders,  12  Whart.  270.)  If  the  wrongful  act  complained  of 
was  not  exclusively  a  judicial  act,  then  it  was  done  without  the 
scope  of  any  authority  conferred  upon  the  water  board,  and  the 
city  is  not,  therefore,  liable.  {Smith  v.  City  of  Bochester,  76 
N.  T.  506.) 

Jesse  Johnson  for  respondent.  The  board  and  officers  by 
whom  the  sewer  was  built  were  officers  of  the  defendant.  (Laws 
of  1869,  p.  168,  §  1 ;  Laws  of  1870,  p.  1506,  §  1 ;  Kingsley  v. 
Brooklyn,  78  N.  Y.  200;  Zogcm  v.  Brooklyn,  52  id.  282; 
Grant  v.  Brooklyn,  41  Barb.  381 ;  Sleight  v.  Kingston,  11 
Hun,  594.)  The  court  cannot  ignore  the  unlawful  act,  because 
the  injury,  though  certain,  was  not  immediate.  (Swords  v. 
Edgar,  59  N.  Y.  28;  Walsh  v.  Mead,  8  Hun  387.)  The 
statute  in  question  will  not  be  construed  as  attempting  or  pur- 
porting to  exempt  the  city  from  the  consequences  of  acts 
already  done.  (5  Abb.  New  Digest,  paragraphs  84, 89,  p.  596.) 
Were  this  law  to  be  construed  so  as  to  release  the  city  from 
liability  for  wrongful  acts  already  done,  it  would  be  clearly  un- 
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constitutional.  (Federal  Const.,  §  10,  art.  2;  Hqfnumv.  City 
qf  Qumey,  4  Wall.  535 ;  Boder  v.  &  K  B.,  36  N.  J.  Law, 
273 ;  U.  S.  v.  Jefferson  Co.,  7  Cent.  L.  J.  130 ;  6  Rep.  160 ; 
Marsh  v.  Town  of  Little  VaUey,  64  N".  T.  116, 117 ;  State 
Const.,  §  3,  art.  8.)  The  liability  of  municipal  corporations  for 
actions  founded  on  negligence  and  wrong  is  held  to  rest  on 
contract.  {Conrad  v.  Trustees  of  Village  of  Ithaca,  16  N.  Y. 
158,  163,  164;  ZoriUard  v.  Town  of  Monroe,  11  id.  392; 
People,  ex  ret.  Wygatt,  v.  Supers,  of  Chenango  Co.,  id.  563, 
573 ;  Morly  v.  Town  of  Newfome,  8  Barb.  645,  647, 652,  653 ; 
N.  Y.  and  B.  Saw  Mill  and  L.  Co.  v.  City  of  Brooklyn,  71 
N.  Y.  580.)  Before  the  defendant  can  begin  to  claim 
that  it  has  exemption  under  that  act,  from  this  suit,  it  must 
show  that  the  injury  he  complains  of  was  caused  by  some  mis- 
feasance, or  nonfeasance  of  duty,  which  occurred  subsequent 
to  the  passage  of  this  act,  not  merely  of  a  duty  imposed,  bat  of 
a  duty  imposed  on  some  person  or  some  number  of  persons, 
and  so  imposed  by  the  provisions  of  that  act.  {Ftizpatrick  v. 
Slocum,  89  N.  Y.  358.) 

Miller,  J.  This  action  was  brought  to  recover  damages 
incurred  by  the  plaintiff  in  consequence  of  injuries  sustained 
to  his  real  estate  in  the  city  of  Brooklyn  by  reason  of  the 
negligence  of  the  defendant  in  the  building  of  a  sewer  by 
means  of  which  its  contents  were  discharged  so  as  to  create  a 
nuisance  to  the  plaintiff's  premises,  and  the  principal  question 
which  arises  upon  the  appeal  relates  to  the  liability  of  the  city 
as  a  corporate  body  for  the  illegal  acts  of  its  officers  and  agents 
in  the  construction  of  such  sewer.  While  under  ordinary  cir- 
cumstances a  municipal  corporation  would  be  held  liable  for 
damages  sustained  in  cases  of  this  character,  an  exemption  is 
claimed  to  exist  in  favor  of  defendant  by  virtue  of  the  Laws  of 
1862  (chapter  63,  section  39),  and  especially  by  the  charter  act  of 
1873,  section  27,  title  XIX,  which  is  asfollowB :  "  The  city  of 
Brooklyn  shall  not  be  liable  in  damages  for  any  misfeasance  of 
the  common  council,  or  any  officer  of  the  city  or  appointee  of 
the  common  council  of  any  duty  imposed  upon  them,  or  any  or 
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either  of  them,  by  the  provisions  of  this  act,  or  of  any  other 
duty  enjoined  upon  them,  or  any  or  either  of  them,  as  officers 
of  government,  by  any  provision  of  this  act ;  but  the  remedy 
of  the  party  or  parties  aggrieved  for  any  such  misfeasance  or 
nonfeasance  shall  be  by  mandamus  or  other  proceeding  or 
action  to  compel  the  performance  of  the  duty  or  by  other 
action  against  the  members  of  the  common  council,  officer  or 
appointee,  as  the  rights  of  such  party  or  parties  may  by  law 
admit,  if  at  all." 

This  provision  of  the  statute  has  been  the  subject  of  judicial 
interpretation  in  the  recent  case  of  Fitzpntrick  v.  Slocum^  * 
not  yet  reported,  where  the  section  of  the  act  above  quoted  is 
cited.  That  action  was  brought  against  the  defendant  to  re- 
cover for  damages  sustained  by  reason  of  injuries  received  by 
the  plaintiff  at  a  draw-bridge  in  the  city  of  Brooklyn,  which 
in  consequence  of  negligence  in  protecting  the  same,  had  been 
left  open,  by  means  of  which  the  plaintiff  who  was  an  infant 
stepped  in  between  the  bridge  and  the  street  and  was  seriously 
injured.  It  is  said  by  Earl,  J.,  who*  delivered  the  opinion  of 
the  court :  "  Under  this  section  it  is  said  that  no  liability  in  a 
case  like  this  can  be  enforced  against  the  city,  and  that  the 
only  remedy  of  the  party  injured  is  against  some  one  or  more 
of  the  city  officers.  We  are  of  the  opinion  that  the  exemption 
created  by  this  section  is  not  so  broad  as  claimed.  There  must 
be  a  remedy  in  such  a  case,  where  one  is  injured  without  fault 
of  his  own  by  a  defect  in  one  of  the  streets  or  bridges  of  the 
city,  either  against  the  city  or  some  one  of  its  officers.  The 
primary  duty  to  keep  its  streets  and  bridges  in  safe  condition 
rests  upon  the  city,  and  there  is  a  general  obligation  upon  it  to 
use  proper  care  and  vigilance  in  putting  and  keeping  its  streets 
and  bridges  in  such  condition,  and  unless  that  duty  has  been 
plainly  devolved  upon  some  officer  or  officers  of  the  city  against 
whom  a  remedy  for  nonfeasance  can  be  had,  the  remedy  is 
against  the  city  upon  its  obligation.'  That  section  does  not 
exempt  the  city  from  liability  to  discharge  a  duty  resting  upon 
it  and  which  it  has  not  devolved  upon  any  one  of  its  officers. 

*  89  N.  Y.  868. 
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If  the  commissioners  of  the  city  works  are  not  liable,  as  we 
hold  they  are  not,  and  if  there  is  no  remedy  against  the  police 
commissioners  for  not  appointing  and  keeping  at  this  bridge 
sufficient  keepers,  and  we  are  also  inclined  to  think  a  remedy 
against  them  would  fail,  then  the  remedy  is  against  the  city 
upon  its  primary  obligation  to  keep  its  streets  and  bridges  in  a 
safe  condition,  and  for  not  guarding  this  bridge  sufficiently 
when  it  was  operated  for  public  use." 

The  argument  of  the  learned  judge  was  fully  assented  to  by 
the  other  members  of  the  court,  and  althought  the  case  might 
have  been  decided  without  a  consideration  of  this  point,  yet, 
inasmuch  as  it  bore  directly  upon  the  question  to  be  determined 
and  expressed  the  opinion  of  the  court,  we  are  of  the  opinion 
that  it  must  be  regarded  as  a  settlement  of  the  question  and  an 
authority  which  should  be  followed.  Assuming  the  question 
still  open  for  review,  we  see  no  occasion  for  changing  the  con- 
clusion arrived  at  or  the  views  expressed.  It  is  insisted,  how- 
ever, by  the  counsel  for  the  appellant,  that  there  has  been  a 
judicial  exposition  of  the  act  in  question  in  the  case  of  Gray 
v.  City  of  Brooklyn  (10  Abb.  Pr.  [K  S.]  186),  and  that  the 
interpretation  therein  given  should  be  followed.  In  answer  to 
this  position,  it  is  sufficient  to  say  that  that  case  was  also  cited 
by  the  court  in  the  opinion  of  the  learned  judge  in  the 
case  of  FUzpa/tHck  v.  Slocum  {supra).  It  was  held  that 
the  views  expressed  were  not  in  conflict  with  any  thing  decided 
in  the  case  of  Or  ay  v.  City  of  Brooklyn,  and  it  was  said :  "  It 
was  not  decided  that  where  an  absolute  duty  rests  upon  the 
city,  one  who  suffers  injury  from  non-performance  of  that 
duty  cannot  in  any  case  have  his  remedy  Against  the  city." 
This  case  must  be  regarded  as  decisive  of  the  question  dis- 
cussed unless  some  distinction  can  be  made  which  renders  it 
inapplicable,  or  some  rule  invoked  which  exempts  the  de- 
fendant from  liability. 

It  is  claimed  by  the  appellant  that  no  such  liability  could 
attach  to  the  defendant  for  the  mere  omission  to  construct  the 
sewer  beyond  Twenty-eighth  street,  such  omission  being  a 
mere  exercise  of  discretion  on  the  part  of  the  water  board, 
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and  presents  a  case  within  the  exemption  which  is  extended  by 
the  court  to  cities  in  consequence  of  acts  or  omissions  of  their 
officers  not  ministerial.  According  to  the  plan  filed,  under  the 
statute,  the  sewer  in  question  was  to  be  a  main  or  trunk  sewer, 
commencing  at  Third  avenue,  at  Butler  street,  and  to  run  past 
the  plaintiffs  property,  which  was  between  Twenty-eighth  street 
and  Third  avenue,  to  Forty-ninth  street  below  First  avenue, 
where  it  would  discharge  into  the  ocean  or  channel  of  the 
river.  It  was  built  by  commencing  at  the  upper  end,  and 
when  finished  at  Twenty-eighth  street  a  wooden  trough  or 
shoot  was  built  to  carry  off  its  contents,  in  consequence  of 
which  noxious  and  deadly  fumes  and  gases  were  emitted, 
which  created  a  nuisance  and  affected  the  property  of  the  de- 
fendant. This  was  caused  evidently  by  the  negligence  of  the 
defendant's  officers  and  agents  in  but  partially  carrying  out  the 
plans  which  had  been  adopted  to  dispose  of  the  sewerage. 
We  do  not  think  that,  under  such  circumstances^  where  there 
was  a  failure  to  carry  out  the  plan  adopted,  it  can  be  held  that 
it  was  a  mere  exercise  of  discretion  which  exempted  the  de- 
fendant from  liability. 

The  appellant  claims  exemption  from  liability  upon  the 
ground  that  it  was  not  the  erection  and  construction  of  the 
sewer  which  was  the  proximate  cause  of  the  injury,  but  the  dis- 
position of  its  contents  by  means  of  strong  currents  and  tides 
prevailing  in  the  vicinity.  If  the  sewer  had  not  been  built  in 
the  manner  in  which  it  was,  and  the  original  plan  had  been 
fully  carried  out,  it  is  probable  and  we  think  it  must  be  as- 
sumed that  this  result  would  not  have  followed.  It  was  the 
wrong  originally  committed  which  was  the-cause  of  the  injury. 
If  this  had  not  been  done  there  would  have  been  no  nuisance 
and  no  ground  for  complaint  and  inasmuch  as  the  defendant 
suffered  this  to  continue  we  are  unable  to  perceive  upon  what 
principle  it  can  claim  exemption  from  liability  in  consequence 
of  its  neglect. 

The  argument  is  not  a  sound  one  that  when  a  party  has 
caused  an  injury  by  failing  to  perform  a  duty  imposed,  it  can 
relieve  itself  from  responsibility  because  some  cause  arising  out 
Siokels  —  Vol.  XLV        56 
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of  such  failure  has  contributed  to  produce  the  result  which  fol- 
lowed. 

The  counsel  for  the  appellant  also  claims  that  if  the  wrong- 
ful act  complained  of  was  not  exclusively  a  judicial  act  then  it 
was  done  without  the  scope  of  any  authority  conferred  upon 
the  water  board  and  the  city  is  not  therefore  liable.  We  think 
that  this  position  cannot  be  maintained.  The  act  complained 
of  was  negligently  performed  in  the  prosecution  of  a  lawful 
purpose  and  in  the  discharge  of  a  plain  duty.  Under  such  cir- 
cumstances it  cannot  be  said  that  the  water  board  acted  outside 
of  the  powers  conferred  by  the  city  charter  and  that  the  cor- 
poration is  therefore  relieved  from  liability. 

In  the  case  of  Smith  v.  City  of  Rochester  (76  N.  T.  506), 
which  is  relied  upon  the  acts  of  negligence  complained  of  were 
not  done  by  officers  who  acted  as  agents  or  servants  of  the  de- 
fendant and  hence  the  case  is  not  analogous  to  the  one  at  bar. 

We  do  not  deem  it  necessary,  in  view  of  the  conclusion  at 
which  we  have  arrived,  to  consider  whether  the  fact,  that  the 
sewer  was  completed  prior  to  the  passage  of  the  statute  in 
question  and  that  the  injury  occurred  only  after  it  was  con- 
nected with  houses,  affected  the  application  of  the  provision 
cited. 

The  judgment  should  be  affirmed. 

All  concur,  except  Tbacy,  J.,  absent. 

Judgment  affirmed. 


Jacob  F.  Wyokoff,  Respondent,  v.  Jambs  L.  Anthony  et  aL, 

Appellants. 

Where  securities  are  pledged  to  a  banker  or  broker  for  the  payment  of  a 
particular  loan  or  debt,  he  has  no  lien  upon  the  securities  for  a  general 
balance  or  for  the  payment  of  other  claims. 

Defendants  held  a  promissory  note  made  by  plaintiff,  which  was  secured 
by  the  pledge  of  certain  bonds.  On  the  day  when,  by  the  terms  of  the 
note,  it  became  due,  plaintiff  tendered  the  amount  of  the  note  with  in- 
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terest  up  to  that  date.  Both  parties  treated  the  note  as  then  due,  and 
defendants  refused  to  accept,  or  to  deliver  up  the  bonds  solely  upon  the 
ground  that  they  were  entitled  to  hold  them  as  security  for  another  claim. 
In  an  action  for  conversion  of  the  bonds  held,  that  defendants  could  not 
defend  upon  the  ground  that  the  note  did  not  mature  until  the  expira- 
tion of  the  days  of  grace,  and  so,  that  the  tender  was  premature ;  that  the 
days  of  grace  should  he  deemed  as  waived. 

As  to  whether  the  tender  would  have  been  sufficient  had  defendants  re- 
fused  to  accept  on  the  ground  that  the  note  was  not  due,  or  that  the 
tender  did  not  include  interest  for  the  days  of  grace,  quart. 

Defendants  objected  that  one  G.  was  joint  owner  with  plaintiff  of  the 
bonds,  and  was  a  necessary  party  plaintiff.  It  appeared  that  there  was 
an  agreement  between  plaintiff  and  G.  that  the  latter  should  share  in 
the  profits  and  losses  resulting  from  the  purchase  of  the  bonds.  Plaintiff, 
however,  furnished  the  means  to  make  the  purchase,  and  the  evidence 
tended  to  show  that  it  was  also  agreed  that  he  should  be  sole  owner  of 
the  bonds  and  have  the  exclusive  right  of  possession.  The  jury  found 
that  G.  was  not  part  owner.  Meld,  that  the  finding  was  justified ;  and 
that  the  objection  was  untenable. 

(Argued  November  20,  1862  ;  decided  November  28, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  fox  the  city  and  county  of  New 
York,  entered  upon  an  order  made  November  14, 1881,  which 
affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  against  defendants,  who  formerly 
composed  the  firm  of  Anthony  &  Oliphant,  to  recover  the 
value  of  twenty  railroad  bonds  of  $1,000  each,  alleged  to  have 
been  converted  by  defendants.  The  bonds  in  question  were 
pledged  by  plaintiff  to  said  firm  as  collateral  security  for  his 
note  for  $8,000,  which,  by  its  terms,  was  made  payable  Feb- 
ruary 14,  1880.  On  that  day  plaintiff  tendered  to  one  of  said 
firm  the  amount  of  the  note,  with  interest  up  to  that  date,  and 
demanded  the  securities.  This  was  refused  unless  plaintiff 
would  pay  in  addition  the  amount  of  a  claim  made  by  said 
firm  against  plaintiff,  to  secure  which  it  was  not  claimed 
that  the  bonds  had  been  specifically  pledged.  Plaintiff  refused 
to  pay  this  claim.  No  other  ground  was  stated  by  defendants 
for  their  refusal. 

The  further  material  facts  appear  in  the  opinion. 
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D.  M.  Porter  for  appellants.  The  note  in  question  was 
negotiable.  (Hodges  v.  Shvler,  22  N.  T.  114,  118 ;  Eancourt 
v.  Thome,  9  Q.  B.  312.)  It  was  not  due  as  to  either  the 
plaintiff,  or  the  defendants,  until  the  third  day  of  grace,  and 
the  plaintiff  could  not  require  the  defendants  to  receive  their 
money  and  surrender  the  note  until  the  latter  day.  (Savings 
Bk.  v.  Bates,  8  Conn.  505 ;  Chitty  on  Bills,  422,  n.  1 ;  Abbe 
v.  Goodwin,  7  Conn.  377;  Mechs?  Bk.  v.  Merchs.'  Bk.,  6 
Mete.  13  ;  Ogden  v.  Sanders,  12  Wheat.  213  ;  Bk.  of  Wash- 
ington v.  Triplet,  1  Pet.  25 ;  Perkins  v.  Franklin,  Bk.,  21 
Pick.  [Mass.]  483 ;  Sleght  v.  JSartshorne,  2  Johns.  531,  540, 
541 ;  1  Daniel  on  Neg.  Ins.,  §§  613,  614,  p.  488 ;  Brown  v. 
Harraden,  4  T.  R.  148 ;  Griffin  v.  Goff,  12  Johns.  423 ; 
Walls  v.  BaiUey,  49  K  T.  464, 471-2 ;  Woodruf  v.  MercKs 
Bk.,  etc.,  25  Wend.  672 ;  S.  C,  6  Hill,  174 ;  Central  Bk.  v. 
Allen,  16  Me.  41 ;  Hogcm  v.  Cvyler,  8  Cow.  203 ;  Love  v. 
Nelson,  M.  &  Y.  237 ;  Brown  v.  Wiley,  20  How.  [U.  S.]  442 ; 
Edwards  on  Bills  [2d  ed.],  516,  548 ;  Elbersole  v.  Bedding, 
22  Ind.  232 ;  Daniel  on  Neg.  Inst.,  supra,  §§  1233,  1234,  p. 
342 ;  Thompson  on  Bills,  247 ;  3  Kent's  Com.  [9th  ed.]  140 ; 
Bk.  of  Washington  v.  Triplet,  1  Pet.  25,  31 ;  JShertson  v. 
Nat.  Bk.  of  Newport,  66  N.  T.  14 ;  Trask  v.  Martin,  1  E. 
D.  Smith,  505  ;  Ellis  v.  Craig,  7  Johns.  Ch.  7  ;  Goddard  v. 
O'Brien,  46  L.  T.  R.  [N.  S.]  306 ;  &  C,  Am.  L.  Reg.  for 
October,  1882';  26  Alb.  L.  J.  219 ;  Cont.  Nat.  Bk.  v.  Town- 
send,  87  K  Y.  8 ;  Sibree  v.  Tripp,  15  M.  &  W.  23 ;  Bur- 
bridge  v.  Manners,  3  Camp.  193  ;  2  Parsons  on  Notes  and  Bills 
[2d  ed.],  620.)  Gilman  made  a  conditional  tender,  and  his 
act  was  within  the  rule  which  says  he  shall  not  make  a  protest 
against  his  liability.  (  Wood  v.  Hitchoock,  20  Wend.  47.)  As 
the  claim  was  not  due,  the  plaintiff  could  not  make  a  valid 
tender,  consequently  there  cannot  be  any  waiver  or  conversion, 
because  the  plaintiff  could  not  change  his  position.  (Patnote 
v.  Sanders,  41  Yt.  66 ;  Ogden  v.  Sanders,  12  Wheat.  213 ; 
Savings  Bk.  v.  Bates,  8  Conn.  505 ;  Abbe  v.  Goodwin,  7 
id.  377;  EUis  v.  Craig,  7  Johns.  Ch.  7;  Woodworth  v. 
Morris,  56  Barb.  97 ;  Boyden  v.  Moore,  5  Mass.  365  ;  Wright 
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v.  Behrens,  39  N.  T.  L.  Repts.  413  ;  Butts  v.  Burnett,  6  Abb. 
Pr.  [K  S.]  302 ;  Saunders  v.  Frost,  5  Pick.  259,  267 ;  TiUon 
v.  Britton,  4  Halst.  120, 127 ;  Mitchell  v.  Cook,  29  Barb.  243, 252; 
Stoiyon  Bills,  §3S4;  Kendal  v.  Talbot,  1  A.  K.  Marsh.  [Ky.] 
321.)  The  amount  tendered  by  Gilman  on  February  14, 1880, 
was  not  sufficient  to  the  amount  of  $4.66,  to-wit,  by  the  amount 
of  interest  on  the  note  for  three  days.  (ShotwdTs  Erfrs  v. 
Dewmwn,  1  N.  J.  L.  296 ;  King  v.  Finch,  60  Ind.  420,  422 ; 
JPatnote  v.  Scmders,  41  Vt.  66 ;  Wright  v.  Behrens,  39  N.  J. 
L,  413,  416 ;  Boyden  v.  Moore,  5  Mass.  365,  369 ;  2  Parsons 
on  Notes  and  Bills,  217 ;  Baylies  on  Bills,  230  ;  Fitch  v.  Sut- 
ton, 5  East,  230 ;  Bunge  v.  Koop,  5  Robt.  1 ;  S.  C,  48  K  T. 
225.)  The  suit,  being  for  conversion,  will  not  lie,  because 
the  note  was  not  due  when  the  securities  pledged  therefor 
were  demanded,  and  no  conversion  can  be  based  on  such  de- 
mand. (Butts  v.  Burnett,  6  Abb.  Pr.  [K  S.]  302.)  The 
plaintiff  cannot  claim  any  estoppel  by  his  inquiry  of  the  de- 
fendants, because  the  note  was  hot  then  due,  and  he  could  not 
change  his  position  so  as  to  make  a  good  tender.  (  Van  Ness 
v.  Bush,  14  Abb.  Pr.  [K  S.]  33 ;  Broum  v.  Wheeler,  17 
Conn.  345 ;  Rangley  v.  Spring,  21  Me.  130 ;  Cummings  v. 
Webster,  43  id.  192;  Preston  v.  Mann,  25  Conn.  118;  Heath 
v.  Berry  Bank,  44  N.  H.  174 ;  Manufacturers?  Bank  v. 
Hazard,  30  N.  Y.  226 ;  Oiraud  v.  Oiraud,  58  How.  Pr.  175, 
180 ;  Wilcox  v.  Howell,  44  N.  T.  398,  402 ;  Baker  v.  Union 
Mut.  Trust  Co.,  43  id.  283 ;  Lewis  v.  San  Antonio,  7  Texas, 
288  ;  Jewett  v.  Mitter,  10  N".  T.  402 ;  MaUoney  v.  Hor<m,  12 
Abb.  Pr.  [N.  S.]  289 ;  S.  C,  49  N.  Y.  Ill ;  Shapley  v.  Abbott, 
42  id.  443 ;  Hutchins  v.  Hebbard,  34  id.  24 ;  McAfferty  v. 
Conover*s  Lessee,  7  Ohio  St.  [N.  S.]  99 ;  TUghmcm  v.  West, 
8  Ired.  Eq.  [N.  C]  183 ;  Stule  v.  Putney,  3  Shepley,  327 ; 
Herman  on  Estoppel,  §§  329,  331,  334 ;  Mackay  v.  Holland, 
4  Mete.  69,  75  ;  Hill  v.  Epley,  31  Penn  St.  331 ;  Hepburn  v. 
McDowell,  17  S.  &  E.  383 ;  Comm.  v.  Molts,  10  Penn.  St. 
527,  531 ;  Thrall  v.  Lathrcp,  30  Vt.  307,  310 ;  Strong  v. 
Ellsworth,  26  id.  366,  374 ;  Whitaker  v.  Williams,  20  Conn. 
98,  104,  106 ;  TTo^feW  v.  Grossman,  25  Vt.  298  ;  Nichols  v. 
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Arnold,  8  Pick.  172 ;  HaM  v.  Huse,  10  Mass.  39 ;  Dyer  v. 
Cody,  20  Conn.  563 ;  Hackett  v.  CaUender,  32  Vt.  97 ;  Pierce 
v.  Andrews,  6  Cush.  4.)  No  party  is  estopped  by  an  admis- 
sion made  in  ignorance  of  his  rights,  induced  by  an  innocent 
mistake  of  material  facts.  (Thratt  v.  Zathrqp,  30  Vt.  307 ; 
Pierrepont  v.  Barnard,  5  Barb.  364 ;  Thomas  v.  Bowman*, 
29  111.  426 ;  Confl  Nat.  Bk.  v.  Nat.  Bk.  of  the  Comm., 
50  JN".  Y.  575.)  The  plaintiff  was  bound  to  see  to  it  at  his  peril 
that  he  tendered  enough.  (Boyden  v.  Moore,  5  Mass.  365  ; 
Wright  v.  Behrens,  39  N.  J.  L.  413 ;  Dempsey  v.  Tylee,  3 
Duer,  73,  100 ;  Copdand  v.  Copdand,  28  Me.  525 ;  Martin 
v.  Angdl,  7  Barb.  407 ;  Otis  v.  Sill,  8  id.  102 ;  Pierce  v. 
Andrews,  6  Cush.  4 ;  Hackett  v.  Oallender,  32  Vt.  97 ;  Howe 
Machine  Co.  v.  Farrington,  82  K  Y.  121,  128,  129 ;  Wake- 
field v.  Grossman,  25  Vt.  298  ;  Mackay  v.  Holland,  4  Mete 
69,  75.)  The  tender  was  not  made  to  the  proper  firm,  nor  the 
suit  brought  against  the  proper  parties.  (Hill  v.  Covell,  1 
Comst.  522.)  On  the  pledge  of  chattels  the  presumption  is 
that  the  pledge  may  be  held  for  the  other  debts  of  the  pledgor. 
(Story  on  Eq.  Jur.,  §§  1034,  1035  ;  2  Kent's  Com.  584; 
Demainbray  v.  Metcalfe,  Prec.  Oh.  417,  420 ;  S.  C,  2  Vera. 
691,  698 ;  Adams  v.  Claxton,  6  Ves.  226, 229 ;  Anon.,  2  Vent 
177;  Jarvis  v.  Rogers,  15  Mass.  389;  GHJliot  v.  Lynch,  2 
Leigh,  493 ;  2  Kent's  Com.  577 ;  Vanderzee  v.  Willis,  3  Bro.  * 
Ch.  21.)  Gilman  was  a  partner  with  the  plaintiff  in  the  tran- 
sactions, and  as  a  consequence  is  a  necessary  party  plaintiff. 
(Zeggett  v.  Hyde,  58  N.  Y.  272 ;  Manhattan  Brass  Manvf. 
Co.  v.  Sears,  45  id.  797  ;  Berthdd  v.  Goldsmith,  24  How. 
[U.  S.]  536,  542,  543 ;  Ontario  Bh.  v.  Hennessy,  48  N.  Y. 
545 ;  Bond  v.  Pittard,  3  M.  &  W.  357  ;  Haas  v.  Boot,  16 
Hun,  526  ;  Pott  v.  Eaton,  3  Man.  Gr.  &  S.  32 ;  id.  641 ;  S.  C, 
54  C.  L.  E.  31 ;  Grace  v.  Smith,  2  W.  Black.  998 ;  Waugh 
v.  Carver,  2  H.  Black.  235,  247 ;  S.  C,  1  Smith's  Lead.  Cases, 
1289  ;  Coe  on  Part.  [4th  Am.  ed.]  5 ;  Story  on  Part.  [Gray's  ed.], 
§§  2,  68,  36,  n.  3 ;  Walden  v.  Sherburne,  15  Johns.  409 ;  Both 
v.  Halsey,  16  Johns.  34 ;  Everett  v.  Coe,  5  Denio,  180 ;  Win- 
ship  v.  Bk.  of  U.  S.,  5  Pet.  529 ;  Everett  v.   Chapman,  6 
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Conn.  847 ;  Champion  v.  Bosttoick,  18  Wend.  175  ;  Lindley 
on  Part.,  §  17  ;  Fowler  v.  At.  Mut.  Ins.  Co.,  8  Bosw. 
332;  Peltier  v.  SewaU,  3  Wend.  269.)  The  court  erred 
in  overruling  the  defendants'  objection,  and  allowing  plaint- 
iff to  state  the  amount  due  on  each  bond,  and  the  amount 
of  interest  up  to  the  date  of  trial,  because  it  was  the 
market  value  of  the  security  on  the  day  of  the  alleged  conver- 
sion which  formed  the  basis  of  damage.  (Tyng  v.  Commercial 
Warehouse  Co.,  58  N.  T.  308 ;  Baker  v.  Drake,  53  id.  211 ; 
Ormsby  v.  Vt.  Copper .  Mining  Co.,  56  id.  623 ;  Neiler  v. 
Kettey,  69  Penn.  St.  403 ;  Andrews  v.  Bond,  16  Barb.  633,  642.) 

Ira  Leo  Bamberger  for  respondent.  As  the  pledge  is  spe- 
cific, defendants  cannot  retain  the  bonds  pledged  for  this  par- 
ticular loan,  for  the  further  purpose  of  securing  other  debts  or 
demands  against  the  pledgor.  (2  Pars,  on  Cont.  120  ;  Robin? 
son  v.  Frost,  14  Barb.  536 ;  Jarvis  v.  Rogers,  15  Mass.  389 ; 
Rushford  v.  Radfidd,  7  East,  224 ;  Lane  v.  Bailey,  47  Barb. 
395 ;  Grant  v.  Taylor,  3  J.  &  S.  338.)  The  right  to  the  pos- 
session at  the  time  of  the  conversion  of  the  property  converted 
is  all  that  is  essential  to  give  a  right  of  action.  (Abb.  Trial 
Ev.  623,  688 ;  Yam  Bokkdin  v.  Ingersol,  5  Wend.  315  ;  Baker 
v.  Soag,  7  N.  Y.  555 ;  Fazdkner  v.  Brown,  13  Wend.  63 ; 
Rendricks  v.  Decker,  35  Barb.  298 ;  Bowen  v.  Fenner,  48  id. 
383 ;  Raddon  v.  WUUams,  1  Bob.  340 ;  Fitsburgh  v.  Wyman, 
9  N.  T.  559 ;  Johnson  v.  Carrdey,  10  id.  570.)  A  bailee  is 
not  permitted  to  dispute  the  title  of  the  bailor,  or  principal, 
from  whom  he  received  the  property,  except  by  showing  that 
the  bailor  has  parted  with  his  interest  in  the  property  subse- 
quently to  the  bailment.  (Abb.  Trial  Ev.  554 ;  Vasburgh  v. 
Lfomtington,  15  Abb.  Pr.  254;  Marvin  v.  EVUmood,  11  Paige, 
365 ;  Gosling  v.  Birnie,  7  Bing.  339 ;  Nudd  v.  Montayne,  38 
Wis.  511 ;  Marvin  v.  Smith,  56  Barb.  600.)  This  paper  is 
not  a  negotiable  promissory  note,  because  it  is  not  payable  ab- 
solutely and  at  all  events.  (Seacord  v.  Burling,  5  Denio,  444 ; 
Saokett  v.  Palmer,  24  Barb.  179 ;  Worden  v.  Dodge,  5  Denio, 
159.)    Defendants'  counsel,  by  his  request  to  leave  the  disputed 


448  Wtokoff  v.  Anthony  et  aL  [Not., 

Opinion  of  the  Court,  per  Andrews,  Ch.  J. 

questions  of  fact  to  the  jury,  waived  his  right  to  move  to  dis- 
miss the  complaint.  (Koehler  v.  Adler,  78  N.  T.  289 ;  O^Nmll 
v.  James,  43  id.  84.) 

Andrews,  Ch.  J.  The  only  matter  of  difference  between 
the  parties  at  the  interview  on  February  14,  1880,  when  the 
tender  was  made,  related  to  the  claim  of  the  defendants  to  re- 
tain the  bonds  as  security  for  the  debt  arising  out  of  the  stock 
transaction  of  January  16,  1880.  This  claim  was  untenable. 
The  bonds  were  pledged  specifically  for  the  payment  of  the 
note  of  December  22, 1879,  and  the  defendants  acquired  no 
right  to  retain  them  as  security  for  a  distinct  and  independent 
debt,  in  the  absence  of  an  agreement  between  the  parties. 
When  securities  are  pledged  to  a  banker  or  broker  for  the  pay- 
ment of  a  particular  loan  or  debt  he  has  no  lien  upon  such 
securities  for  a  general  balance,  or  for  the  payment  of  other 
claims.  (In  re  Medewe's  Trust,  26  Bea.  588 ;  Vanderzee  v. 
Willis,  3  Bro.  Ch.  21 ;  Jarvis  v.  Rogers,  15  Mass.  389 ;  Zcme 
v.  Bailey,  47  Barb.  395.) 

The  principal  question  in  the  case  relates  to  the  sufficiency 
of  the  tender  of  February  14,  1880,  in  respect  to  the  note  of 
December  22,  1S79.  The  sum  tendered  was  the  amount  of 
the  principal  of  the  note,  and  interest  to  the  day  of  the  tender. 
The  note  by  its  express  terms  was  payable  on  that  day.  The 
defendants  claim  that  the  note  was  not  then  due,  and  that  it 
did  not  mature  until  the  expiration  of  the  days  of  grace,  and 
that  the  tender  was  therefore  premature. 

There  is  no  doubt  of  the  general  principle  that  the  tender  of 
a  debt  before  it  is  due  is  ineffectual.  The  debtor  cannot  be 
compelled  to  pay  the  debt  before  maturity,  and  the  creditor  is 
not  bound  to  accept  payment  before  that  time.  But  the 
circumstances  in  this  case  are  peculiar.  Both  parties,  in  respect 
to  the  tender,  treated  the  debt  as  due  when  the  tender  was 
made,  and  the  refusal  to  accept  it  was  put  by  the  defendants 
solely  upon  the  ground  that  they  were  entitled  to  hold  the 
bonds  as  security  for  the  loss  in  the  transaction  of  January  16, 
1880. 
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It  is  unnecessary  in  this  case  to  decide  what  the  rights  of  the 
parties  would  have  been  if  the  defendants  had  refused  to  ac- 
cept the  sum  tendered  on  the  ground  that  the  note  was  not  due, 
or  that  the  tender  did  not  include  interest  on  the  note  for  the 
days  of  grace.  But  in  view  of  the  fact  that  days  of  grace  were 
originally  an  indulgence  accorded  by  commercial  usage  for 
the  benefit  of  the  debtor — although  they  have  come  to  be  re- 
garded as  part  of  the  contract  itself  —  we  are  of  opinion  that 
if  the  parties  to  a  bill  or  note  treat  it  as  due  on  the  day  when 
by  its  terms  it  is  payable,  and  a  transaction  at  that  time  takes 
place  between  them,  based  on  this  assumption,  and  the  rights 
of  third  persons  have  not  intervened,  the  days  of  grace  will  be 
deemed  waived,  and  the  same  legal  consequences  will  follow  as 
though  the  transaction  took  place  on  the  day  of  the  legal  maturity 
of  the  paper.  In  this  case  the  jury  specially  found  that  at  the 
time  of  the  tender,  the  defendants  informed  the  plaintiff  that 
the  interest  due  was  $82.44,  and  the  tender  included  this  amount 
for  interest,  and  a  few  cents  in  addition.  We  do  not  sustain 
the  sufficiency  of  the  tender  on  the  ground  of  estoppel,  but  on 
the  broader  ground  that  both  parties  assented  to  consider  the 
note  as  then  due,  and  that  this  as  between  them,  effectually 
waived  the  days  of  grace.  There  is  no  foundation  for  the  ob- 
jection that  the  tender  was  made  to  Anthony,  Poor  &  Oli- 
phant,  and  not  to  Anthony  and  Oliphant,  the  payees  of  the 
note.  The  firm  of  Anthony,  Poor  &  Oliphant  owned  the  note 
when  the  tender  was  made,  and  besides  the  tender  was  in  fact 
made  to  one  of  the  original  payees.  The  objection  that  Gil- 
man  was  a  joint  owner  with  the  plaintiff,  of  the  bonds,  and  was 
a  necessary  party  plaintiff,  was  taken  in  the  answer  and  upon 
the  trial.  The  jury  expressly  found  that  Gilman  was  not  a 
part  owner  of  the  bonds,  or  of  the  cause  of  action.  The 
claim  that  he  was  such  joint  owner  is  based  upon  proof  of  an 
agreement  between  the  plaintiff  and  Gilman,  that  the  latter 
should  be  interested  in  the  profits  and  losses  resulting  from 
the  purchase  of  the  bonds.  But  the  proof  also  justified  the  find- 
ing that  by  the  same  agreement,  Wyckoff,  who  furnished  the 
means  to  purchase  the  bonds,  was  to  be  the  sole  owner  of  the 
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securities,  and  to  have  the  exclusive  right  of  possession,  and 
that  Oilman  was  acting  simply  as  his  agent.  This  excludes 
any  inference  that  they  were,  inter  sey  joint  owners  of  the 
bonds,  and  the  defendants  have  no  equity  to  place  them  in 
any  other  relation  to  each  other  than  that  which  they  them- 
selves assumed. 

There  are  several  exceptions  not  here  noticed  but  they  pre- 
sent no  serious  question.  We  think  there  is  no  error  disclosed 
by  the  record,  and  the  judgment  should  therefore  be  affirmed. 

All  concur,  except  Tracy,  J^  absent 

Judgment  affirmed. 


Philip  D.  Armour  et  aL,  Appellants,  v.  Thb  Transatlantic 
Fire  Insurance  Company  of  Hamburg,  Germany,  Re- 
spondent. 

A  material  misrepresentation  made  in  applying  for  a  policy  of  insurance 
will,  although  honestly  made,  avoid  the  policy. 

So,  a  material  misrepresentation,  made  by  the  agent  of  the  insured  for 
effecting  the  insurance,  will  defeat  the  policy,  although  not  known  to  the 
insured,  and  though  made  without  fraudulent  intent  on  the  part  of  the 
agent. 

Defendant  issued  a  policy  of  insurance  upon  plaintiffs1  warehouse,  by  the 
terms  of  which  other  insurance  was  permitted  without  notice,  and  it  was 
provided  that  losses  should  be  apportioned  on  the  whole  sum  insured, 
and  that  any  misrepresentation  whatever  should  avoid  the  policy.  Plaint- 
iffs' agent,  who  applied  for  the  policy,  through  mistake,  stated  that  there 
was  already  $200,000  insurance  upon  the  building;  there  was  in  fact  but 
$80,000.  In  an  action  upon  the  policy,  held,  that  the  misrepresentation 
was  material  and  that  the  complaint  was  properly  dismissed. 

(Argued  June  14, 1882  ;  decided  December  12, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
on  the  first  Monday  of  March,  1881,  which  affirmed  a  judg- 
ment in  favor  of  defendant,  entered  upon  an  order  dismissing 
plaintiffs'  complaint  on  trial.    (Reported  below,  15  J.  &  S.  352,) 
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This  action  was  upon  a  policy  of  fire  insurance,  the  material 
portions  of 'which,  as  well  as  the  facts  pertinent  to  the  questions 
discussed,  are  stated  in  the  opinion. 

D.  M.  Porter  for  appellants.  The  representation  by  Dick- 
inson as  to  the  rate  of  insurance  was  at  most  an  immaterial 
statement,  being  a  mere  expression  of  opinion  of  price.  {Chand- 
ler v.  Lopus,  1  Smith's  Lead.  Cases,  238,  299 ;  Ellis  v.  An- 
drews, 56  N.  Y.  83  ;  Chester  v.  Comstock,  6  Eobt.  1 ;  affirmed, 
40  N.  Y.  575,  note ;  Furman  v.  Titus,  8  J.  &  S.  284 ;  Train 
v.  Holland  Purchase  Co.,  62  K  Y.  598 ;  Stone  v.  Flower,  47 
id.  566 ;  Worrall  v.  Munn  et  al.,  1  Seld.  229 ;  Alston  v. 
Mechs.'  Mut.  Ins.  Co.,  4  Hill,  329,  330 ;  White  v.  Ashton,  51 
N.  Y.  280 ;  RUey  v.  City  of  Brooklyn,  46  id.  444 ;  WUson 
v.  Deen,  74  id.  531 ;  Benjamin  on  Sales  [3d  Am.  ed.],  §  202,  p. 
185  ;  SeeUy  v.  H.  R.  R.  R.  Co.,  17  N.  Y.  131 ;  Whitaher  v. 
Eighth  Ave.  R.  R.  Co.,  51  id.  295 ;  Johnson  v.  Thompson, 
23  Hun,  90,  91 ;  Hallock  v.  Com.  F.  Ins.  Co,  2  Dutcher  [N. 
J.],  268;  Taylor  v.  Merclts.9  Ins.  Co.,  9  How.  [U.  S.]  390; 
Long  v.'  Warren,  68  K  Y.  426, 431, 432,  433.)  There  was  no 
misrepresentation  in  stating  that  there  was  already  $200,000, 
in  block  3  of  Armour  &  Co.'s  property.  The  words  "  Armour 
&  Co.'s  property  "  were  used  distributively.  (Herman  v.  Ad?%i- 
otic  F.  Ins.  Co.,  85  N.  Y.  162,  163.)  Fraud  cannot  be  pre- 
dicated without  intent  to  deceive.  (Chester  v.  ComstocJc,  6 
Robt.  1 ;  Ormrodv.  Hath,  14  M.  &  W.  651 ;  Marshy. Falker, 
40  N.  Y.  562,  563 ;  Sprague  v.  Holland  Purchase  Co.,  69  id. 
128;  Hopper  v.  Sisk,  1  Ind.  176;  Campbell  v.  Hillman,  15 
B.  Monr.  [Ky.]  508;  Ball  v.  Lively,  4  Dana  [Ky.],  369  ;  Mc- 
Donaldv.  Trafton,15  Me.  225;  Stone  v.  Denny,  4  Mete.  [Mass.] 
398 ;  Ayres  v.  ScrHmer,  17  Wend.  407 ;  Juniatta  B*Tc  v.  Brown, 
5  S.  &  R.  226 ;  Loucheim  v.  Henszey,  77  Penn.  St.  305 ; 
SCmVt  Belfast  v.  Boon,  41  Ala.  50 ;  Zamerson  v.  Marvin 
8  Barb.  9 ;  i?&r&  v.  ifear  River  <&  Co.,  20  Cal.  602 ;  Wood  on 
Fire  Ins.,  §  429  and  note,  745,  747 ;  Wolf  v.  Goodhue  F.  Ins. 
Co.,  43  Barb.  400;  Kerr  on  Fraud  and  Mistake  [Bump's  ed.], 
326;  Feeler  v.  Niagara  Ins.    Co.,  16  Wis.   523;  Wood  on 
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Insurance,  §  429  and  note,  747.)  To  make  the  declarations  or 
admissions  of  an  agent  evidence  against  his  principal,  they 
must  be  connected  with  the  transaction  then  being  done  by 
him  for  his  principal.  They  must  be  made  not  only  during 
the  continuance  of  the  agency,  but  in  regard  to  a  transaction 
depending  at  the  very  time.  {Liiby  v.  H.  B.  B.  B.  Co.,  17 
N.  T.  131 ;  Johnston  v.  Thompson,  23  Hun,  90;  WhUaker  v. 
Eighth  Ave.  B.  B.  Co.,  51  N.  T.  295 ;  Anderson  v.  B.  R. 
Co.,  54  id.  334,  341;  Bap.  Ch.  v.  B.  Ins.  Co.,  28  id.  153- 
160;  CorOand  Co.  v.  Herkimer  Co.,  44  id.  22-24;  Hydorn 
v.  Cushman,  16  Hun,  107 ;  Furst  v.  Second  Ave.  B.  B.  Co.,  72 
N.  Y.  542;  Seed  v.  N.  T.  C.  B.  B.  Co.,  45  id.  574;  Spate 
v.  Lyons,  55  Barb.  476 ;  1  Greenleaf  on  Evidence,  §  110 ; 
First  Nat.  Bh.  v.  Ooean  Nat.  Bk.,  60  N.  Y.  278 ;  People  v. 
Davis,  56  id.  95.) 

Lewis  Sanders  for  respondent.  Untrue  representations, 
which  affect  the  mind  of  the  insurer  in  issuing  the  policy, 
avoid  the  policy.  (  Valton  v.  Nat.  Loan  Fund  Life  Assn. 
Soc,  4  Abb.  Dec.  437 ;  Gates  v.  Mad.  Co.  Mut.  Ins.  Co.,  2  N. 
Y.  49.)  The  policy  was  delivered  on  condition  that  it  should 
be  returned  if  the  board  rate  was  not  seventy-five  cents  on  the 
$100.  Not  being  under  seal,  it  could  be  delivered  to  the  plaint- 
iffs conditionally.     {Benton  v.  Martin,  52  N.  Y.  570.) 

Rapallo,  J.  The  court  at  the  trial  dismissed  the  complaint 
in  this  action,  on  the  defendant's  evidence,  and  refused  the 
plaintiffs'  request  to  submit  the  questions  of  fact  in  the  case  to 
the  jury.  The  only  questions  for  our  consideration  are  whether 
the  facts  alleged  on  the  part  of  the  defendant  were,  or  either 
of  them  was,  sufficient  to  defeat  the  plaintiffs'  claim  to  recover, 
and  so  clearly  proved  by  conclusive  or  uncontroverted  evi- 
dence as  to  justify  the  court  in  withdrawing  the  case  from  the 
consideration  of  the  jury.  The  action  was  upon  a  policy  of 
insurance  issued  by  the  defendant  upon  a  warehouse  of  the 
plaintiffs  in  the  city  of  Chicago,  which  was  partially  destroyed 
by  fire  upon  the  25th  of  January,  1879.  The  warehouse  con- 
sisted of  three  sections,  and  the  amount  of  insurance  on  one  of 
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the  sections  covered  by  the  plaintiffs'  policy  was  $3,000.  The 
loss  on  that  section  was  about  $14,000,  and  the  total  insurance 
thereon  about  $17,000.  The  amount  insured  on  all  three 
sections  was  $38,000,  exclusive  of  defendant's  policy,  at 
the  time  of  the  loss.  The  pro  rata  share  of  loss  claimed  from 
tiie  defendant  was  $2,440. 

The  defendant  set  up  three  defenses.  First  That  the  policy 
was  issued  upon  a  misrepresentation  of  the  plaintiffs,  through 
their  agent,  that  the  rate  of  insurance  in  Chicago  on  the 
premises  insured  was,  at  the  date  of  their  application  for  said 
insurance,  seventy-five  cents  for  every  $100  insured  for  the 
term  of  one  year ;  whereas,  in  fact,  the  rate  of  insurance  upon 
the  property  in  Chicago  at  the  time  of  plaintiffs'  application 
was  $1.25  for  every  $100  insured.  Second.  That  at  the  time 
of  the  application  for  said  insurance,  the  plaintiffs, .  by  their 
agent,  represented  that  the  property  sought  to  be  insured  was 
already  insured  in  the  amount  of  $200,000  in  various  other 
companies,  of  which  a  list  was  furnished ;  that  the  defendant 
relied  upon  the  truth  of  said  representation  in  making  the 
]>olicy  and  accepting  the  risk,  but  that  in  fact  none  of  the 
property  mentioned  in  said  policy  was  insured  in  the  amount 
of  $200,000,  or  to  exceed  the  sum  of  $50,000.  Third.  That, 
according  to  the  terms  of  the  policy,  the  defendant  was  entitled 
to  terminate  it  on  giving  notice  to  the  plaintiffs,  and  that  it 
did  so  elect  to  terminate  it  before  the  alleged  loss  by  fire. 

The  plaintiffs,  after  making  the  jprirna  facie  proof  necessary 
to  maintain  the  action  on  their  part,  rested  their  case,  and  the 
defendant  introduced  evidence  in  support  of  the  defenses  set 
up  by  it.  We  have  carefully  examined  the  evidence,  and  think 
there  may  be  some  question  as  to  whether  the  allegation  of 
misrepresentation  as  to  the  rate  of  insurance  should  not  have 
been  submitted  to  the  jury ;  but  the  defense  of  misrepresenta- 
tion as  to  the  amount  of  insurance  on  the  property  was,  we 
think,  so  fully  established  that  a  verdict  in  favor  of  the  plaint- 
iffs could  not  have  been  sustained. 

The  insurance  was  effected  by  the  plaintiffs  through  Mr. 
Cameron  of  Chicago,  who,  with  the  knowlege  of  the  plaintiffs, 


454     Armoub  et  al.  v.  Transatlantic  Pike  Ins.  Co.    [Dec., 

—A . 

Opinion  of  the  Court,  per  Bapallo,  J. 

employed  a  broker  in  New  York,  named  Dickinson,  to  obtain  the 
insurance  in  that  city.  The  whole  warehouse  was  divided  into 
three  separate  sections  —  A,  B  and  C.  Mr.  Cameron  was  au- 
thorized by  the  plaintiffs  to  procure  $80,000  upon  the  entire 
building,  viz. :  $20,000  on  section  A,  and  $30,000  each  on  sec- 
tions B  and  C.  The  plaintiffs  at  that  time  had  over  $200,000  of 
insurance  upon  the  stock  of  merchandise  in  the  warehouse,  but 
had  no  insurance  upon  the  building.  Mr.  Cameron,  by  letter, 
instructed  Mr.  Dickinson  in  New  York  as  to  the  situation  of  the 
building,  and  informed  him  that  he  probably  should  request 
him  by  telegraph  to  effect  the  insurance  in  question,  in  New 
York,  on  the  building ;  that  $200,000  had  already  been  placed 
on  the  three  sections  at  three-quarters  per  cent.  Mr.  Cameron, 
in  his  testimony  taken  on  commission,  says  that  in  employing  that 
language  he  referred  to  the  insurance  on  the  stock  in  the  ware- 
house, and  did  not  intend  to  refer  to  the  insurance  on  the  build- 
ing. But,  nevertheless,  the  letter  which  conveyed  Mr.  Cam- 
eron's instructions  states  distinctly  that  $200,000  had  already 
been  placed,  in  Chicago,  on  the  three  sections  of  the  ware- 
house, and  Mr.  Dickinson  states  that  he  understood  that  the 
$200,000  of  insurance  was  upon  the  warehouse. 

Mr.  Iloenig,  the  general  manager  of  the  defendant,  testifies 
that  when  Dickinson  applied  to  the  defendant  for  the  policy  in 
question,  he  stated  to  him  that  he  already  had  $200,000  of  in- 
surance on  the  building  in  Chicago,  and  that  in  issuing  the 
policy  he  acted  upon  the  statement  of  Mr.  Dickinson  that  the 
board  rate  of  insurance  in  Chicago  was  seventy-five  cents  on 
$100,  and  that  there  had  already  been  procured  insurance  on  the 
building  to  the  amount  of  $200,000.  Mr.  Dickinson  does  not 
contradict  this  statement,  but  testifies  that  he  exhibited  to  Mr. 
Hoenig  the  list  of  companies  which  he  had  received  from 
Chicago,  stating  that  they  were  on  the  risk,  and  that  he  under- 
stood that  that  risk  was  on  the  building,  and  he  was  not  in- 
formed that  it  was  on  the  stock,  until  after  the  fire.  There  is 
consequently  no  conflict  of  evidence  on  that  point  between 
these  two  witnesses. 

By  the  terms  of  the  policy  of  the  defendant  other  insurance 
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was  permitted  without  notice,  and  it  was  provided  that  losses 
should  be  apportioned  on  the  whole  sum  insured,  and  it  was 
further  provided  that  any  omission  to  make  known  every  fact 
material  to  the  risk,  or  any  overvaluation,  or  any  misrepresen- 
tation whatever,  either  in  a  written  application  or  otherwise, 
should  avoid  the  policy.  The  representation  in  this  case  was 
not  fraudulent,  and  arose  from  a  mistake  or  misapprehension 
of  the  plaintiffs'  agent,  but,  nevertheless,  it  was  a  very  mate- 
rial representation,  and  was  untrue,  the  insurance  on  the  en- 
tire building  being,  as  appears  by  the  testimony  of  one  of  the 
plaintiffs,  only  $30,000  at  the  time  of  the  application  to  the 
defendant,  and  the  insurance  on  the  section  which  was  injured 
only  $17,000.  Had  the  insurance  been  $200,000,  the  propor- 
tion of  loss  chargeable  to  the  defendant  would  have  been  com- 
paratively trifling.  The  risk  was  greatly  enhanced  by  the 
comparatively  small  amount  of  insurance  actually  existing. 

On  the  other  branches  of  the  defense,  the  testimony  indicates 
that  the  defendant  issued  the  policy  to  Mr.  Dickinson  with 
the  express  understanding  that  if  the  board  rate  in  Chicago 
was  more  than  three-quarters  per  cent,  the  policy  should  not 
take  effect  and  should  be  returned,  and  that  long  before  the 
fire,  having  ascertained  that  the  rate  was  $1.25,  they  recalled 
the  policy  and  demanded  its  surrender.  There  is,  however, 
some  slight  conflict  of  evidence  in  relation  to  these  points,  but 
it  is  unnecessary  to  consider  them,  as  we  find  that  the  misrep- 
resentation as  to  the  amount  of  other  insurance  is  60  clearly 
established  that  a  recovery  by  the  plaintiffs  could  not  have  been 
sustained.  It  is  not  necessary,  in  all  cases,  in  order  to  sustain 
a  defense  of  misrepresentation  in  applying  for  the  policy,  to 
show  that  the  misrepresentation  was  intentionally  fraudulent. 
A  misrepresentation  is  defined  by  Phillips  to  be  where  a  party 
to  the  contract  of  insurance,  either  purposely  or  through  neg- 
ligence, mistake,  or  inadvertence,  or  oversight,  misrepresents  a 
fact  which  he  is  bound  to  represent  truly  (Phil.  Ins.,  §  537),  and 
he  lays  down  the  doctrine  that  it  is  an  implied  condition  of  the 
contract  of  insurance  that  it  is  free  from  misrepresentation  or 
concealment,  whether  fraudulent  or  through  mistake.  If  the  mis- 
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representation  induces  the  insurer  to  enter  into  a  contract  which 
he  would  otherwise  have  declined,  or  to  take  a  less  premium  than 
he  would  have  demanded  had  he  known  the  representation  to  be 
untrue,  the  effect  as  to  him  is  the  same  if  it  was  made  through 
mistake  or  inadvertence,  as  if  it  had  been  made  with  a  fraudu- 
lent intent,  and  it  avoids  the  contract.  An  immaterial  misrep- 
resentation, unless  in  reply  to  a  specific  inquiry,  or  made  with 
a  fraudulent  intent,  and  influencing  the  other  party,  will  not 
impair  the  contract.  But  if  the  risk  is  greater  than  it  would 
have  been  if  the  representation  had  been  true,  the  preponder- 
ance of  authority  is  to  the  effect  that  it  avoids  the  policy,  even 
though  the  misrepresentation  was  honestly  made.  (Phillips  on 
Ins.,  §§  537-542;   Wall  v.  Howard  Ins.  Co.,  14  Barb.  383.) 

A  material  misrepresentation  by  the  agent  for  effecting  the 
insurance  will  defeat  it,  though  not  known  to  the  assured,  and 
though  made  without  any  fraudulent  intent  on  the  part  of  the 
agent,  to  the  same  extent  as  though  made  by  the  assured  him- 
self. (Carpenter  v.  Am.  Ins.  Co.,  1  Story's  C.  C.  57.)  In  this 
case  (which  was  a.case  of  fire  insurance)  Story,  J.,  says :  "  A 
false  representation  of  a  material  fact  is,  according  to  well-set- 
tled principles,  sufficient  to  avoid  a  policy  of  insurance  under- 
written on  the  faith  thereof,  whether  the  false  representation 
be  by  mistake  or  design." 

The  rules  as  to  misrepresentations  and  concealments,  or  omis- 
sions to  state  facts  material  to  the  risk,  are  more  strict  in  cases 
of  marine  than  of  fire  insurance.  But  the  distinctions  are 
founded  on  the  differences  in  the  character  of  the  property,  and 
the  greater  facility  the  insurers  possess,  of  obtaining  informa- 
tion as  to  its  condition  and  surrounding  circumstances  in  cases  of 
insurance  on  buildings,  etc.,  than  on  vessels,  which  are  often 
insured  when  absent  or  afloat,  and  the  distinctions  are  applied, 
ordinarily,  in  cases  where  the  insurer  sets  up  the  omission  of 
the  insured  to  state  material  facts.  In  those  eases  there  is  a 
difference  between  the  rules  applicable  to  marine  insurances 
and  those  applicable  to  fire  insurance.  But  where  the  defense 
is  a  material  affirmative  misrepresentation  as  to  a  matter  which 
is  presumably  within  the  knowledge  of  the  party  applying  for 
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the  insurance,  and  as  to  which  the  insurer  has  not  the  same 
means  of  knowledge,  there  is  no  ground  for  any  distinction 
between  cases  of  fire  and  marine  insurance.  (See  Phillips  on 
Ins.,  §  635,  etc.) 

Where  any  doubt  exists  as  to  the  materiality  of  the  mis- 
representation, it  is  a  question  of  fact  for  the  jury.  But  in 
this  case  it  so  clearly  appears  that  the  amount  of  risk  incurred 
by  the  defendant  was  so  much  greater  than  it  would  have  been 
had  the  representation  as  to  other  insurance  been  true,  that  a 
verdict  that  the  representation  was  immaterial  could  not  have 
been  sustained.  Aside  from  these  considerations,  however,  in 
the  present  case  the  parties  stipulated  in  the  policy  that  any 
misrepresentation  whatever,  either  in  a  written  application  or 
otherwise,  should  avoid  the  policy,  and  the  parties,  by  this 
agreement,  put  every  material  representation  on  the  same  foot- 
ing as  a  warranty.  (BwrriM  v.  Saratoga  Co.  M.  Fire  Ins.  Co., 
5  Hill,  188.)  That  that  is  the  effect  of  such  an  agreement  was 
reaffirmed  in  this  court  in  Gates  v.  The  Madison  Co.  Mut. 
Ins.  Co.  (2  N.  T.  49-63). 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Alfred  Low  et  al.,  Respondents  v.  Francis  X.  Habt,  Ap- 
pellant. 

Where,  in  an  action  to  restrain  the  infringement  of  a  trade-mark,  it  is 
shown  that  defendant  has  in  his  store,  and  offers  for  sale,  a  spurious  arti- 
cle, with  an  imitation  of  plaintiffs'  trade-mark  thereon,  although  bat  a 
single  sale  is  proved,  it  is  sufficient  to  sustain  an  injunction  against  a 
continuance  of  the  wrong. 

An  action  for  such  injunction  will  not  be  defeated  solely  on  the  ground 
that  on  the  day  it  was  brought  defendant  happened  not  to  have  any  of 
the  article  on  hand. 
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Declarations  of  the  clerk,  made  at  the  time  of  the  sale  and  in  connection 

therewith,  are  competent  evidence. 
Costs  in  such  an  action  are  in  the  discretion  of  the  court. 

(Argued  June  29, 1882 ;  decided  December  12, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  January  28,  1881,  which  affirmed  a  judgment  in 
favor  of  plaintiffs,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Charles  H.  Smith  for  appellant.  It  was  error  to  receive  in 
evidence  the  declaration  of  the  defendant's  clerk,  made  on  the 
sale  of  the  soap,  for  no  clerk  is  an  agent  to  admit  that  his  em- 
ployer is  committing  or  about  to  perpetrate  a  trespass  or  a 
tort.  (Clark  v.  Met.  Bk.,  3  Duer,  241 ;  Terry  v.  Fargo,  10 
Johns.  114 ;  Brisbane  v.  Adams,  3  N.  Y.  129.)  The  com- 
plaint for  injunction  should  have  separately  alleged  the  use  of 
the  label  was  with  wrongful  intent.  (Hostetter^s  Bitters  Cass, 
Daily  Keg.,  Feb.  21,  1882.)  To  sell  an  article  in  imitation  of 
another's  is  not  actionable  in  the  State  court,  for  injunction. 
(Comstock  v.  Whitey  18  How.  421 ;  Southern  v.  How,  Popham, 
144 ;  Taylor  v.  Carpenter,  2  W.  &  M.  1 ;  Bart  v.  Mayor  of 
Albany,  9  Wend.  571 ;  Jerome  v.  Ross,  7  Johns.  Ch.  315.) 
The  plaintiffs'  remedy  is  not  this  bill  in  equity  for  injunction, 
but  at  law  for  damages.  (Coulter  v.  Murray,  4  Daly,  506 ; 
Hudson  Co.  v.  N.  Y.  &  E.  R.  R.  Co.,  9  Paige,  323 ;  Marshal 
v.  Peters,  12  How.  218 ;  People,  ex  rel.  Floyd,  v.  Conklin,  5 
Hun,  452;  Savage  v.  Allen,  54  N.  Y.  463;  Code,  §§  603-4; 
Spooner  v.  MeCornell,  McLean,  388.)  The  accidental  sale 
of  a  package  of  three  cakes  of  spurious  soap  on  one  occasion 
is  not  evidence  of  a  habit  or  intention  of  making  sale  of  spuri- 
ous soap  time  after  time  for  five  years.  (Sander  v.  Hoffman, 
62  N.  Y.  248.)  One  sale,  four  months  before  this  suit,  to 
plaintiffs'  agent,  who  knew  what  he  was  buying  and  was  not 
deceived,  does  not  authorize  the  wholesale  inference  that  the 
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defendant  was  and  is  selling  the  soap  and  is  amenable  to  in- 
junction. (Mason  v.  Lord,  40  N.  Y.  484;  Mort  v.  Canston, 
10  L.  T.  [N.  S.]  395.) 

iZ.  G*.  Batchdler  for  respondents.  The  general  rule,  in 
equity,  is  to  allow  costs  to  the  prevailing  party.  (Hovey  v. 
Stevens,  3W.&M.  [IT.  S.]  17,  18.)  The  right  to  an  injunc- 
tion usually  carries  with  it  the  right  to  costs.  (Moet  v.  Cans- 
ton,  10  L.  T.  [N.  S.]  391 ;  &  C,  33  Beav.  578 ;  Series  v. 
O*  Sullivan,  1  Month.  Law  Bui.  43 ;  Burgess  v.  HoUey,  26 
Beav.  249 ;  Burgess  v.  ift'S,  25  id.  244.)  It  was  of  no  conse- 
quence whether  witness  O'Sullivan  was  employed  by  plaintiffs 
or  whether  he  was  deceived.  The  question  to  be  decided  was, 
whether  the  bogus  label  "  D "  was  calculated  to  deceive  the 
incautious  and  unwary.  It  was  immaterial  when  plaintiffs 
first  notified  defendant  of  the  existence  of  the  bogus  label  and 
imitation  of  their  soap,  or  whether  he  was  notified  at  all. 
Ignorance  is  no  excuse.     (Coleman  v.  Crump,  70  N.  T.  573.) 

Rapallo,  J.  This  action  was  brought  to  restrain  the  in- 
fringement by  the  defendant  of  the  plaintiffs'  trade-mark. 

It  was  admitted  by  the  pleadings  that  the  plaintiffs  were  the 
manufacturers,  in  England,  of  an  article  of  soap,  and  the  pro- 
prietors of  a  trade-mark,  under  which  they  sold  it,  and  which 
consisted  of  the  name  of  "  Low's  Highly  Perfumed  Brown 
"Windsor  Soap,"  and  a  wrapper  illuminated  with  colors  and  type. 
The  complaint  further  alleged  that  the  defendant,  during  five 
years  preceding  the  commencement  of  the  action,  wrongfully 
offered  for  sale,  and  then  offered  for  sale  in  the  city  of  New 
York  and  elsewhere,  an  article  in  imitation  of  plaintiffs'  article, 
put  up  in  similar  packages,  with  precisely  similar  labels ;  that 
the  imitation  was  calculated  to,  and  did  deceive  the  public,  and 
the  plaintiffs  sustained  damage  thereby.  These  latter  allegations 
were  denied,  and  the  defendant  set  up,  in  his  answer,  that  the 
plaintiffs'  label  was  not  within  the  terms  of  the  act  of  Con- 
gress concerning  trade-marks  (U.  S.  Rev.  Stat,  §§  4937-4947), 
and  was  not  a  trade-mark  within  the  limits  of  the  United  States. 
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On  the  trial  the  plaintiffs  proved  a  single  sale  of  the  spuri- 
ous article  at  defendant's  store,  by  defendant's  clerk  in  charge 
thereof,  on  the  19th  of  July,  1878.  The  sale  was  made  to  a 
detective  in  the  employ  of  plaintiffs.  The  detective  testified 
that  he  asked  the  clerk  whether  he  had  any  of  Low's  Brown 
Windsor  Soap,  and  he  said  he  had  the  article.  The  defend- 
ant's counsel  objected  to  this  evidence  on  the  ground  that  the 
defendant  was  not  present,  but  the  court  overruled  the  objec- 
tion, and  exception  was  taken.  The  witness  then  testified  that 
the  clerk  said  the  article  was  genuine,  and  he  could  give  wit- 
ness any  complement  of  it  he  wanted.  Witness  then  produced 
the  package,  and  marked  it  for  identification.  That  he  was 
familiar  with  the  genuine  article  and  the  imitation  of  it,  and 
that  the  article  he  purchased  was  an  imitation  and  had  upon  it 
the  false  label  attached  to  the  complaint,  and  which  was  proved 
by  plaintiffs'  agent  to  be  an  imitation  of  plaintiffs'  label. 

This  action  was  commenced  on  the  5th  of  October,  1878, 
and  the  court  found  as  a  fact  that  at  that  time  .the  defendant 
did  not  have  on  hand  for  sale,  or  otherwise,  any  of  the  imita- 
tion soap  or  labels. 

The  testimony  of  the  defendant  shows  that  his  dealings  in 
the  article  were  very  trifling,  and  he  denied  knowledge  that  the 
article  sold  by  him  was  not  genuine.  It  was  proved,  however, 
that  the  difference  in  price  between  the  genuine  article  and  the 
imitation  was  very  great,  but  the  defendant,  although  he 
recollected  purchasing  the  soap  from  various  parties,  failed  to 
recollect  any  of  the  prices  paid. 

No  damages  were  asked  for,  and  the  court  awarded  a  per- 
petual injunction,  with  costs.  The  imposition  of  these  costs 
is  the  principal  subject  of  the  appeal,  and  the  defendant  contends 
that  the  evidence  was  not  sufficient  to  authorize  the  awarding 
of  the  injunction. 

Although  the  proof  does  not  establish  an  infringement  by 
the  defendant  to  any  great  extent,  yet  we  think  that  where  it 
is  shown  that  a  dealer  has  the  imitated  article  in  his  store,  and 
offers  it  for  sale  as  genuine,  even  though  but  a  single  sale  is 
proved,  that  is  sufficient  to  sustain  an  injunction  against  a  con- 
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tinnanoe  of  the  wrong,  and  that  an  action  for  such  injunction 
will  not  be  defeated  solely  on  the  ground  that  on  the  day  it  is 
brought,  the  dealer  happens  not  to  have  any  of  the  article  on 
hand.  The  declarations  of  the  clerk  in  charge  at  the  time 
of  the  sale,  made  in  connection  therewith,  were  we  think  com- 
petent. It  was  his  business  to  sell,  and  offer  for  sale,  the 
merchandise  in  the  store,  and  what  he  said  and  did  in  these 
respects  must  betaken  to  have  been  authorized  by  his  employer. 
Though  the  case  is  comparatively  a  slight  one,  we  think  it  is 
sufficient  to  sustain  the  judgment  for  an  injunction.  As  to 
the  question  of  costs,  these  were  in  the  discretion  of  the  court. 
It  is  apparent,  from  the  opinion  of  the  court,  that  the  con- 
sideration which  influenced  it  in  awarding  costs,  was  that  the 
defendant,  though  conceding  the  proprietorship  of  the  plaintiffs, 
contested  their  right  to  protect  their  trade-mark  in  this  country, 
on  the  ground  that  they  had  not  brought  themselves  within 
the  provisions  of  the  act  of  Congress  (a  position  entirely  un- 
tenable), and  thus  put  the  plaintiffs  to  unnecessary  litigation 
and  expense. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Catharine  Holsman  v.  Louisiana  St.  John. 

James  Searle  Barclay,  Administrator,   etc.,  Appellant,  v. 
Joseph  L.  Scofield  et  al.,  Executors,  etc.,  Respondents. 

The  provision  of  the  Code  of  Civil  Procedure  (§  757,  as  amended  by  chap. 
542,  Laws  of  1879),  providing  for  the  continuance  of  an  action  "  in  case 
of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,"  when  the  cause  of 
action  survives,  applies  to  a  case  where  a  sole  plaintiff  and  a  sole  defend- 
ant are  both  dead. 

It  is  obligatory  upon  the  court  to  grant  a  motion  to  revive,  made  upon 
proper  affidavits  showing  the  necessary  facts;  no  mere  lapse  of  time  can 
defeat  the  application. 

(Argued  October  10,  1882;  decided  December  12, 1882.) 
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Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  June  19,  1882,  which 
affirmed  an  order  of  Special  Term  denying  a  motion  to  revive 
this  action. 

This  action  was  commenced  in  1859,  to  recover  for  taxes 
and  assessments  imposed  upon  premises  in  the  city  of  New 
York  during  the  years  from  1854  to  1859,  which  the  defend- 
ant, Louisiana  St.  John,  as  lessee  of  the  premises,  covenanted  to 
pay,  but  failing  to  pay,  the  plaintiff,  the  lessor,  paid  the  same. 

The  defendant's  answer  admitted  the  execution  of  the  lease, 
her  entry  into  possession,  and  the  non-payment  by  her  of  the 
said  tpxes  and  assessments. 

The  issue  came  on  for  trial  in  March,  1861.  On  the  trial 
the  plaintiff  produced  the  tax-rolls  and  tax-books  from  the  tax- 
office,  and  offered  them  in  evidence ;  but  the  defendant  ob- 
jected that  the  tax-rolls  were  not  jnnma  facie  sufficient,  and 
insisted  upon  strict  proof  of  the  levying  and  assessment  of  the 
several  taxes  and  assessments  mentioned  in  the  complaint.  The 
court  sustained  the  objection,  and  the  plaintiff,  not  being  pre- 
pared to  furnish  such  evidence,  withdrew  a  juror,  and  the  cause 
went  over. 

The  plaintiff  died  in  1864,  and  the  defendant  died  July  22, 
1879.  Letters  of  administration  were  issued  to  the  appellant 
October  31, 1881,  and  letters  testamentary  were  issued  to  re- 
spondents March  19,  1880.  October  31,  1881,  an  order  was 
obtained  by  plaintiff's  administrator,  requiring  the  defendant's 
executors  to  show  cause  why  the  action  should  not  be  con- 
tinued. 

B.  T.  Kissam  for  appellant.  The  cause  of  action  having 
arisen  out  of  a  breach  on  the  part  of  the  defendant  of  a  cove- 
nant in  a  lease  under  seal,  it  survived  the  death  of  the  plaintiff 
in  1864,  and  passed  to  the  administrator  of  her  estate.  (Za- 
hriskie  v.  Smithy  13  N.  Y.  333 ;  McGregor  v.  McGregor •,  35 
id.  220 ;  Potter  v.  Van  Vrcmkmy  36  id.  623-4 ;  Code  of  Pro- 
cedure, §  121  \IAmennore  v.  Bawbridge,  49  N.  Y.  128.)  The 
lapse  of  nearly  seventeen  years  since  the  plaintiff's  death  has 
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had  no  effect  npon  the  condition  of  the  action.  {Evans  v. 
Cleveland,  72  N.  Y.  486,  490 ;  Greene  v.  Martinis  Mo?\,  21 
Hun,  136, 140 ;  84  N.  Y.  648.)  If  the  action  did  not  abate 
by  the  death  of  the  plaintiff,  the  death  of  the  defendant  could 
not  abate  it.  (1  R.  S.  Laws,  §  9,  p.  537 ;  id.,  §  10,  p.  312 ;  2 
R.  S.  386,  387,  §§  2,  3.)  "  A  party "  means  any  party  or 
parties,  one,  two,  three  or  all.  (Livermore  v.  Bainbridge,  61 
Barb.  359,  360 ;  49  N.  Y.  128,  131 ;  Code  of  Civil  Proa, 
§  755 ;  Greene  v.  Martme,  21  Hun,  136 ;  84  N.  Y.  648.) 
Having  shown  that  the  cause  of  action  survived,  and  that 
the  action  has  not  abated,  the  representatives  of  the  deceased 
parties  are  to  be  brought  into  court  by  motion.  (Code  of  Civil 
Proa,  §§  381,  757;  Coit  v.  Campbell,  10  Hun,  52;  S.  C, 
82  N.  Y.  515 ;  Evans  v.  Cleveland,  72  id.  486 ;  Greene  v. 
Marline" 8  Mors.,  21  Hun,  140.) 

F.  G.  McDonald  for  respondents.  The  court  has  no  juris- 
diction of  the  action,  the  parties  or  their  representatives.  (Coit 
v.  Campbell,  20  Hun,  50 ;  affirmed,  82  N.  Y.  509 ;  Code  of 
Civil  Proa,  §  757.)  Even  if  this  was  a  case  to  which  the 
Btatutes  of  revivor  applied,  the  plaintiff  or  her  representative 
lost  the  right  to  revive  by  laches.  (Coit  v.  Campbell,  82  N. 
Y.  513.)  The  statutory  time  is  suspended  only  when  there  is 
no  one  against  whom  the  action  may  proceed.  (2  R.  S. 
[Edm.  ed.]  309,  §  102 ;  Code  of  Civil  Proa,  §  402.) 

Tracy,  J.  The  cause  of  action  having  arisen  out  of  con- 
tract, survived  the  death  of  the  plaintiff,  and  passed  to  the 
administrator  of  her  estate.  (Zabriskie  v.  Smith,  13  N.  Y. 
333;  McGregor  v.  McGregor,  35  id.  220;  Potter  v.  Van- 
Ranken,  36  id.  623.) 

At  common  law  when  a  sole  plaintiff  to  a  legal  action  died 
before  trial,  the  action  abated ;  and  there  was  no  way  to 
revive  or  continue  it.  .  (1  BurrilFs  Prac.  287 ;  Benjamin *s  E& 
ecutors  v.  Smith,  17  Wend.  208.)  If  the  cause  of  action  sur- 
vived or  continued,  a  new  action  had  to  be  brought  in  the 
name  of   the  representatives  of  the  deceased  plaintiff.     In 


464  Holshak  v.  St.  John.  [Dec, 

Opinion  of  the  Court,  per  Tbacy,  J. 

1848  the  legislature  changed  the  common-law  role  in  this 
State  by  this  broad  declaration :  "  No  action  shall  abate  by  the 
death,  marriage  or  other  disability  of  a  party,  or  by  the  trans* 
f er  of  any  interest  therein,  if  the  cause  of  action  survive  or 
continue."  By  section  755  of  the  present  Code  it  is  declared 
that  "An  action  does  not  abate  by  any  event,  if  the  cause  of 
action  survives  or  continues."  As  the  action  did  not  abate, 
but  is  still  in  court,  no  revivor  is  necessary.  It  is  a  mere  ques- 
tion of  bringing  in  the  proper  parties  to  continue  the  action. 
{Lwermore  et  al.  v.  Bainbridge,  49  N.  T.  128.)  Section  121 
of  the  former  Code  provided  that,  "  In  case  of  the  death,  mar- 
riage, or  other  disability  of  a  party,  the  court,  on  motion  at 
any  time  within  one  year  thereafter,  or  afterward,  on  a  sup- 
plemental complaint,  may  allow  the  action  to  be  continued  by 
or  against  his  representative  or  successor  in  interest."  By  the 
Code  (1879)  in  force  when  this  motion  was  made  it  is  provided 
that,  "  in  case  of  the  death  of  a  sole  plaintiff,  or  a  sole  de- 
fendant, if  the  cause  of  action  survives  or  continues,  the  court 
must,  upon  a  motion,  allow  or  compel  an  action  to  be  continued 
by  or  against  his  representative  or  successor  in  interest."  The 
present  Code  abolishes  the  supplemental  complaint,  and  now 
all  applications  to  continue  an  action  in  case  of  the  death  of  a 
party  must  be  made  by  motion,  and  upon  proper  affidavits 
showing  the  facts,  and  the  court  must  grant  the  order.  Even 
under  the  old  Code,  where  the  language  was  permissive,  it 
was  held  by  this  court  that  in  an  action  at  law  "  no  mere  lapse 
of  time  would  absolutely  defeat  an  application  for  its  continu- 
ance on  a  supplemental  complaint  in  the  name  of  a  representa- 
tive of  a  deceased  party."  {Evans  v.  Cleveland,  72  "N.  Y. 
486.) 

This  rule  works  no  injury  to  the  adverse  party,  for  under  sec- 
tion 121  of  the  Code  of  1862,  and  section  761  of  the  present  Code, 
the  court  may,  upon  the  application  of  the  living  parity,  prescribe 
a  time  not  less  than  six  months,  nor  more  than  a  year  within 
which  the  representative  of  the  deceased  party  must  be  sub- 
stituted, or  in  default  it  may  direct  that  the  action  abate.  The 
defendant  could,  therefore,  at  any  time  after  the  death  of  the 
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plaintiff  in  1864,  have  compelled  the  necessary  proceedings  to 
be  taken  to  continue  the  action  by  the  proper  parties,  or  in  de- 
fault thereof,  that  the  action  abate.  We  think  the  learned 
court  below  erred  in  holding  that  section  757  of  the  present 
Code  had  no  application  to  a  case  where  a  sole  plaintiff  and 
a  sole  defendant  are  both  dead.  We  regard  the  case  of  Greene 
v.  Mwrtiine  (21  Hun,  136,  affirmed  in  this  court  in  84  N.  T. 
648)  as  directly  in  point  and  conclusive  upon  the  question  here 
involved.  In  that  case,  the  sole  plaintiff  and  the  sole  defendant 
were  both  dead,  the  plaintiff  having  been  dead  for  about  four- 
teen years.  The  only  difference  between  that  case  and  the 
case  at  bar  is,  that  the  application  to  continue  that  action  under 
the  Code  of  1877  was  made  by  supplemental  summons  and 
complaint,  and  the  application  in  the  case  at  bar  is  made  by 
motion  under  the  amendment  to  the  Code  passed  in  1879. 
Section  757  of  the  Code  of  1877  read  as  follows :  "  In  case  of 
the  death  of  a  sole  plaintiff  or  defendant,  if  the  cause  6f  action 
survives  or  continues,  the  court  must,  upon  a  supplemental  sum- 
mons and  complaint,  or  in  its  discretion  upon  a  motion,  if  made 
within  one  year  after  the  decedent's  death,  in  a  proper  case, 
allow  or  compel  the  action  to  be  continued  by  or  agp'^t  his 
representative  or  successor  in  interest."  In  1879  &*  legisla- 
ture amended  the  section  by  striking  out  the  words  "  A  sup- 
plemental summons  or  complaint,  or  in  its  discretion,"  and  also 
the  words  "If  made  within  one  year  after  the  defendant's  death 
in  a  proper  case,"  leaving  the  section  to  read  as  follows :  "  Sec- 
tion 757.  In  case  of  the  death  of  a  sole  plaintiff  or  a  sole 
defendant,  if  the  cause  of  action  survives  or  continues,  the 
court  must  upon  a  motion  allow  or  compel  the  action  to  be 
continued  by  or  against  his  representative  or  successor  in  in- 
terest." What  the  court  was  compelled  to  do  upon  a  supple- 
mental summons  and  complaint  under  the  Code  of  1877,  it 
now  must  do  upon  motion.  The  case  of  Greene  v.  Martme 
must,  therefore,  be  considered  a  controlling  authority  in  this 
case. 

The  plaintiff's  motion  should  have  been  granted. 
Sickels — Vol .  XLV.       59 
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The  orders  of  the  Special  and  General  Terms  should  be  re- 
versed, without  costs. 
All  concur. 
Orders  reversed. 


Amaztah  Ellis,  Respondent,  v.  August  Hobbmah,  Impleaded, 

etc.,  Appellant. 

A  junior  mortgagee,  whose  mortgage  was  first  recorded,  cannot  claim  a 
preference  under  the  Recording  Act,  as  bona  fide  purchaser  over  a  mort- 
gage given  by  his  mortgagor  to  secure  part  of  the  purchase-price  of  the 
premises,  where,  at  the  time  of  the  delivery  of  his  mortgage,  he  had 
knowledge  that  the  whole  purchase-money  was  not  paid,  and  that  the 
vendor  had  a  lien  therefor,  and  where  information  as  to  the  nature  and 
extent  of  such  lien  was  easily  accessible;  he  is  chargeable  with  knowl- 
edge of  all  the  facts  which  an  inquiry  properly  made  would  have  dis- 
closed to  him. 

Some  leading  authorities  on  the  subject  of  constructive  notice  collated. 

(Argued  October  12,  1882;  decided  December  12, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  April  14,  1882,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

This  was  an  action  to  foreclose  a  mortgage  executed  by  de- 
fendant Salome  Kleepf el  to  plaintiff. 

On  the  23d  of  June,  1874,  the  plaintiff  sold  and  conveyed  to 
said  defendant  between  one  and  two  acres  of  land  with  the 
buildings  thereon,  constituting  a  tavern  stand  situate  at  Plessis, 
in  the  township  of  Alexandria,  in  the  county  of  Jefferson,  for 
$2,750,  and  conveyed  the  same  to  her  by  deed  dated  on  that  day. 
Mrs.  Kleepfel  paid  the  plaintiff  $1,000,  part  of  the  purchase- 
money,  and  to  secure  the  balance,  $1,750,  gave  him  her  bond 
for  that  amount,  secured  by  a  mortgage  upon  the  premises  con- 
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veyed.  By  the  conditions  of  the  bond  and  mortgage  she  was 
to  pay  $500  on  the  1st  day  of  September,  1874,  and  the  remain- 
der in  three  years  from  the  date  of  the  bond,  with  interest  an- 
nually. The  deed  was  recorded  in  the  Jefferson  county  clerk's 
office  on  July  14,  1874,  but  the  mortgage  was  not  recorded 
until  the  4th  of  December,  1874.  The  defendant  Horrman  and 
Mrs.  Eleepf el  and  her  husband  were  Germans,  and  friends  and 
acquaintances  of  many  years'  standing.  Horrman  resided  at 
Stapleton;  on  Staten  Island,  where  he  carried  on  the  business 
of  a  brewer.  Mrs.  Kleepf el  and  her  husband  had  for  several 
years  resided  in  Jefferson  county.  In  April  or  May,  1874, 
Horrman,  when  on  a  visit  to  Mrs.  Kleepfel  and  her  husband  at 
their  home  in  Jefferson  county,  was  told  by  Mrs.  Kleepfel  that 
she  had  no  property  "  any  more,"  and  would  like  to  do  some- 
thing to  make  a  living.  She  was  then  looking  at  a  hotel  prop- 
erty at  DePainville,  and  Horrman  told  her  if  she  should  buy 
any  thing  he  would  assist  her  in  paying  for  it ;  she  agreeing  to 
secure  the  advances  made  by  him  by  a  mortgage  on  the  property 
purchased.  Shortly  afterward,  and  in  May,  she  went  to  Plessis 
and  saw  the  property  in  question  and  made  a  bargain  for  its 
purchase.  On  the  3d  of  June  Horrman  advanced  her  $200, 
and  on  the  13th  of  June  $1,000  more.  The  $1,000  advanced 
to  her  on  the  13th  of  June  was  used  by  Mrs.  Kleepfel  to  make 
the  first  payment  upon  the  property  purchased.  In  August, 
1874,  Horrman  again  visited  Mrs.  Kleepfel  and  stopped  at  the 
hotel  in  question,  which  was  then  being  kept  by  her.  He  was 
informed  that  she  needed  $500  more  to  pay  on  the  property, 
which  he  promised  to  advance  her,  she  promising  to  go  to  Water- 
town  and  execute  a  mortgage  to  him  upon  the  property  in  ques- 
tion for  $1,700,  being  the  amount  of  his  advances,  to  have  the 
same  recorded  in  the  county  clerk's  office  of  Jefferson  county, 
and  forward  to  him  at  his  home  at  Stapleton.  He  returned  to 
New  York  and  on  the  31st  of  August,  1874,  forwarded  her  his 
check  for  $500.  On  its  receipt  she  paid  the  same  to  the  plaint- 
tiff,  went  to  "Watertown,  executed  a  mortgage  to  Horrman  for 
$1,700,  payable  in  ten  years  from  date,  and  left  the  same  with 
the  county  clerk  for  record,  with  instructions  to  forward  the 
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same  to  the  defendant  Horrman.  The  plaintiff  asked  among 
other  things,  that  his  mortgage  be  adjudged  to  be  a 
lien  upon  the  premises  prior  and  superior  to  the  lien  of  the  de- 
fendant Horrman's  mortgage.  To  sustain  his  claim  of  priority 
the  plaintiff  alleged  that  the  mortgage  from  the  defendant 
Kleepfel  to  the  defendant  Horrman  was  made  and  recorded 
without  consideration  at  the  time,  and  with  full  knowledge  by 
both  parties  thereto  of  the  existence  of  the  debt  for  which  the 
plaintiff's  mortgage  was  executed,  and  with  full  knowledge  of 
the  existence  of  said  mortgage  to  the  plaintiff  upon  the  said 
premises  and  of  the  terms  thereof.  Mrs*  Kleepfel  did  not 
answer,  but  the  defendant  Horrman  appeared  and  anfewered, 
setting  up  his  mortgage  and  the  loan  to  secure  which  it  was 
given,  and  averring  that  the  mortgage  to  him  was  received  with- 
out any  notice,  knowledge  or  belief  on  his  part  that  said  Kleep- 
fel had  executed  and  delivered  the  mortgage  in  the  complaint 
set  forth ;  and  he  claimed  that  his  mortgage  has  priority  over 
that  of  the  plaintiff.  The  court  before  whom  the  action  was 
tried  found  and  determined  that  the  plaintiff's  mortgage  had 
priority  over  that  of  the  defendant,  and  gave  judgment  for  the 
plaintiff. 

John  Lansing  for  appellant.  The  defendant  Horrman,  as 
mortgagee,  was  a  purchaser  under  the  statute.  (2  K.  S.  [6th 
ed.]  1151,  §  71 ;  Willard  on  Keal  Estate,  122  ;  Van  Keurin 
v.  Corkins,  6  T.  &  C.  355-357.)  The  mortgage  to  Horrman, 
having  been  first  recorded,  is  presumptively  the  first  lien. 
The  burden  was  upon  the  plaintiff  to  show  that  the  defendant 
Horrman  did  not  act  in  good  faith.  (1  R.  S.  [6th  ed.]  1138, 
§  1 ;  Freeman  v.  Shroeder,  43  Barb.  618 ;  Peabodyv.  Roberto, 
47  id.  91-94.)  The  plaintiff  could  only  overcome  this  presump- 
tion of  law  by  proof  that  the  defendant  Horrman  had  notice 
of  the  plaintiff's  mortgage.  This  notice  must  be  direct  and 
positive,  or  implied.  (4  Kent's  Com.  171,  172 ;  1  Story's  Eq., 
§398;  Willard's  Eq.  252,  253;  Willard's  Real  Estate,  121; 
Dey  v.  Dunham,  2  Johns.  Ch.  182-190 ;  S.  C,  15  Johns.  555; 
Jackson  v.  Given,  8  id.  137-141 ;  Jackson  v.  Ehton,  12  id. 
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452-453;  Jackson  v.  Van  Valkenbwrgh,  8  Cow.  260-264; 
TutOe  v.  Jackson,  6  Wend.  213-226 ;  Fort  v.  Burch,  6  Barb. 
60-78 ;  McMechan  v.  Oriffing,  3  Pick.  149 ;  Curtis  v.  Zeavitt, 
15  K  Y.  1-192;  Peck  v.  MaUams,  10  id.  509-518;  Braum 
v.  Volkenmg,  64  id.  76-83.)  The  defendant  Horrman  was 
a  purchaser  for  a  valuable  consideration.  (Matter  of  Howe, 
1  Paige,  125-129 ;  Chase  v.  Peck,  21  N.  Y.  581-584 ;  Bur- 
dick  v.  Jackson,  7  Hun,  488-490 ;  Nat.  Bk.  of  Norwalk  v. 
Zanier,  7  id.  623 ;  Willard's  Eq.  284 ;  4  Kent,  351 ;  Story's 
Eq.,  §§  761,  762,  764 ;  Zowery  v.  Lew,  3  Barb.  Ch.  407 
Freeman  v.  Freeman,  43  N.  T.  34 ;  Burdick  v.  Jackson,  7 
Hun,  488-490 ;  Pohalski  v.  Mut.  Z.  Ins.  Co.,  4  J.  &  S.  234 
affirmed,  56  N.  T.  640;  Carey  v.  JFAife,  7  Lans.  1-4  ;  A  C. 
52  N.  Y.  128-142 ;  Traders'  Bk.  of  Rochester  v.  Bodman 
43  Barb.  379;  Pratt  v.  Oman*  37  N.  Y.  440  ;  2  R.  S.  [6th 
ed.]  1119,  §  169 ;  Coleman  v.  Van  Rensselaer,  44  How.  368 
Severance  v.  Griffith,  2  Lans.  38 ;  Howe  v.  Fisher,  2  Barb. 
Oh.  559 ;  TFAifc  v.  Carey,  52  N.  Y.  138-142 ;  Ware  v.  IF«ri- 
/aB,  21  Barb.  177-180.) 

D.  Bearwp  for  respondent.  A  recorded  mortgage  given  for 
an  antecedent  debt  is  not  entitled  to  priority  over  a  prior  im- 
recorded  mortgage  whether  the  second  mortgagee  had  notice 
of  the  prior  mortgage  or  not.  Such  mortgagee  is  not  a  bona 
fide  purchaser  for  a  valuable  consideration  paid,  within  the 
meaning  of  the  Recording  Act.  (Dusenbury  v.  Hulbert,  59  N. 
Y.  541-545 ;  Cory  v.  White,  52  id.  138,  143 ;  Belancy  v. 
Stearns,  66  id.  157,  161-2 ;  Weaver  v.  Barden,  49  id.  286, 
290,  295;  Dickerson  v.  TiUmghast,  4  Paige's  Ch.  215; 
Evertson  v.  Fvertson^  5  Paige,  644,  648 ;  Peck  v.  MaUams, 
10  N.  Y.  509,  545  ;  Wood  v.  Robinson,  22  id.  564,  567 ;  Jones 
v.  Graham,  77  id.  628 ;  Coddington  v.  Bay,  20  Johns.  637 ; 
Thompson  v.  Van  Vetchen,  27  N.  Y.  581 ;  Van  Husen  v. 
Raddiff,  17  id.  553-4.)  The  taking  and  recording  of  a 
mortgage  for  a  precedent  debt,  without  any  agreement  between 
the  parties  to  it  changing  the  situation  of  the  debt,  will  not 
give  it  priority  over  a  prior  mortgage  subsequently  recorded, 
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whether  the  latter  mortgagee  had  notice  of  the  prior  mortgage 
or  not.  {Cwry  v.  White,  52  N.  Y.  138-9  ;  Ddcmey  v.  Steams, 
66  id.  157.)  In  order  to  protect  a  subsequent  purchaser  under 
the  Becording  Act,  there  must  be  a  conveyance  to  him  in  writ- 
ing. ( Wesibrook  v.  Cleason,  79  N".  Y.  30 ;  Dusenbury  v. 
HuObert,  59  id.  545-6.)  Horrman  got  no  lien  in  law  or  equity 
by  the  promise  of  a  mortgage  to  secure  money  advanced  to  buy 
property  of  a  third  party.  {Marquet  v.  Marquet,  7  How.  Pr. 
417;  Herrmgton  v.  Robertson,  71  N.  Y.  280.)  An  agree- 
ment otherwise  valid  to  give  a  mortgage,  must  specifically 
relate  to  well  identified  property.    (Seymour  v.    C.   dk   N. 

T.  C.  R.  R.  Co.,  25  Barb.  284.)  Plaintiffs  possession  and 
his  recorded  deed  of  the  premises  were  complete  notice 
to  Horrman  at  the  time  of  the  first  two  loans,  and  the 
suggestion  of  a  mortgage  for  them  by  Mrs.  KleepfeL 
(Dusenbury    v.     HvJbert,    59    N".    Y.    546;    Campbell    v. 

Veeder,  3  Keyes,  177;  Williamson  v.  Brown,  15  N.  Y. 
354 ;  Stearns  v.  Cage,  79  id.  106-7 ;  Kellogg  v.  Smith,  26  id. 
23-24 ;  Brumfidd  v.  Boutal,  24  Hun,  451 ;  Merrtit  v.  Jf.  R. 
R.,  12  Barb.  609-610 ;  Brown  v.  Blydenburg,  7  N.  Y.  141-5- 
6 ;  Brown  v.  Volkenmg,  64  id.  82 ;  Reed  v.  Cannon,  50  id. 
345 ;  Jackson  v.  Cadwell,  1  Cow.  623,  641-2.)  The  burden  is 
on  Horrman  to  aver  and  prove  facts  entitling  his  mortgage  to 
priority.  (Jewetit  v.  Palmer,  7  Johns.  Ch.  64 ;  Harris  v.  Jfbr- 
ton,  16  Barb.  264r-5 ;  Wesibrook  v.  Cleason,  79  N.  Y.  23-33 ; 
Abbott's  Trial  Ev.  715,  716 ;  Frost  v.  Beekman,  1  Johns.  Ch. 
288,  301;  Gattatian  v.  Cunningham,  8  Cow.  361,  374; 
Balcom  v.  N.  Y.,  L.  I.  dk  F  Co.,  11  Paige,  454;  Peck  v. 
MaUams,  10  N.  Y.  509,  529.)  Mrs.  Kleepfel,  having  acted  as 
the  agent  of  Horrman  in  making  and  recording  his  mortgage, 
knew  all  the  facts  and  intended  it  as  subject  to  plaintiffs 
mortgage,  and  Horrman  is  chargeable  with  all  the  knowledge 
his  agent  possessed.  (Creen  v.  Warnick,  64  N.  Y.  220 ;  West- 
brook  v.  Cleason,  79  id.  39-41 ;  Ddancy  v.  Steams,  66  id. 
161 ;  Jackson  v.  Vcm  VaXkenburgh,  8  Cow.  260 ;  Decker  v. 
Boice,  83  N.  Y.  218 ;  Freeman  v.  Schroder,  43  Barb.  618, 
621 ;  79  N.  Y.  28,  83 ;  Jones  v.  Phelps,  2  Barb.  Ch.  440, 
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446;  Adams  v.  MM,  60  N.  T.  539 ;  Nat.  Life  Ins.  Co.  v. 
Minch,  53  id.  149  ;  B k.  of  U.  S.  v.  Davit,  2  Hill,  452, 
461;  Dillon  v.  Anderson,  43  K  Y.  238;  Sutton  v.  Dillaye, 
S  Barb.  529;  Fulton  BTc.  v.N.  Y.  dk  S.  Co.,  4  Paige,  137; 
Dams  v.  Lamar  Ins.  Co.,  18  Hon,  230 ;  Master  v.  Madison 
Co.  M.  Ins.  Co.,  11  Barb.  625,  632;  Hodgkms  v.  M.  Co. 
Ins.  Co.,  34  Barb.  215;  Ames  v.  N.  T.  U.  I.  tfo.,14  N. 
Y.  253,  263 ;  Schoick  v.  N.  F.  Ins.  Co.,  68  id.  434,  438 ; 
Ingatts  v.  Morgan,  10  id.  178,  184,  185 ;  Boyd  v.  Vander- 
Jeemp,  1  Barb.  Oh.  274,  287;  Partridge  v.  Com.  Ins.  Co., 
17  Hun,  95 ;  Story  on  Agency  [4th  ed.],  §  140,  p.  170.) 

Tbaoy,  J.  The  defendant  was  beaten  in  the  court  below 
upon  two  grounds,  either  of  which,  if  sustained,  is  fatal  to  his 
defense.  First.  That  at  the  time  of  the  execution  of  the 
mortgage  by  Mrs.  Kleepfel  to  the  defendant,  "  facts  and  cir- 
cumstances had  been  brought  to  his  (defendant's)  knowledge 
relating  to  said  Mrs.  Kleepfel's  purchase  of  the  mortgaged 
premises  of  the  plaintiff  and  of  the  unpaid  balance  by  her  of 
the  purchase-price,  and  the  plaintiffs  lien  on  the  premises 
therefor,  and  the  existence  of  his  mortgage  thereon,  sufficient 
to  put  him,  a  man  of  ordinary  prudence  and  discretion,  upon 
inquiry,  and  upon  his  guard  as  to  the  plaintiffs  lien  for  the 
purchase-money  and  the  terms  of  his  mortgage.  That  the 
means  of  full  and  complete  information  as  to  the  aforesaid 
rights  of  the  plaintiff  were  immediately  and  conveniently  ac- 
cessible to  said  Horrman,  and  were  sufficiently  suggested  to 
him  by  the  facts  and  circumstances  within  his  knowledge,  and 
that  he  was  not  put  off  from  his  guard,  or  from  inquiry,  by 
any  misreprensentations  or  otherwise."  Second.  That  the 
mortgage  executed  by  Mrs.  Kleepfel  to  Horrman  was  given  to 
secure  a  pre-existing  debt,  and  nothing  was  parted  with  by  said 
Horrman  on  the  faith  of  the  mortgage  at  the  time  the  same 
was  executed. 

As  we  have  reached  the  conclusion  that  this  judgment  must 
be  affirmed  on  the  first  ground  stated  by  the  court  below,  it  is 
unnecessary  to  examine  or  pass  upon  the  second  ground. 
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The  court  does  not  find,  and  we  think  there  is  no  evidence  in 
the  case  which  would  have  justified  a  finding  that  the  defendant 
Horrman  had  express  notice  of  the  existence  of  the  plaintiffs 
mortgage.  But  the  court  does  find  that  the  defendant  knew  that 
Mrs.  Kleepf  el  had  no  means  of  her  own,  either  to  pay  or  to  secure 
the  payment  of  the  purchase-money.  He  also  knew  that  she  was 
in  possession  of  the  premises,  a  portion  of  the  purchase-money 
remaining  unpaid.  As  he  is  presumed  to  know  the  law,  he 
must  be  deemed  to  have  known  that  the  vendor  had  a  lien  upon 
the  premises  conveyed  for  such  part  of  the.  purchase-money  as 
remained  unpaid  or  unsecured.  We  think  the  defendant,  under 
the  circumstances  of  this  case,  was  bound  to  show  that  at  the 
time  he  made  the  last  advance  to  Mrs.  Kleepf  el  he  acted  under 
the  belief  that  the  advances  made  by  him  were  sufficient  to  pay 
in  full  the  purchase-price  of  the  property.  We  have  carefully 
read  the  evidence  and  fail  to  find  any  thing  therein  which  would 
warrant  the  inference  that  the  defendant  acted  under  such  a 
belief.  He  did  not  agree  to  advance  to  Mrs.  Kleepfel  money 
sufficient  to  pay  for  any  property  which  she  might  purchase 
and  then  take  a  mortgage  on  the  property  that  he  had  paid  for. 

The  language  of  Mrs.  Kleepfel  is :  "I  asked  him  if  he  would 
let  me  have  some  money ;  he  said  yes,  if  I  should  buy  any 
thing  he  would  let  me  have  some  money."  And  at  the  time 
the  last  advance  of  $500  was  made,  in'  August,  she  testifies : 
"  I  asked  him  for  $500  before  he  went  away.  I  told  him  I 
couldn't  pay  any  thing  in  a  short  time,  because  I  had  to  pay 
$500  to  the  other  man  in  September ;  I  told  him  I  hadn't  got 
any  money,  and  that  I  must  have  $500  more,  and  if  he  would 
I  would  give  him  a  mortgage."  He  said:  "  If  you  will  gire 
me  a  mortgage  I'll  give  you  the  $500." 

"  Q.  Did  you  tell  him  what  you  were  going  to  do  with  that 
$500?  A.  That  I  wanted  to  pay  it  on  the  place.  Q.  Then 
he  did  know  that  you  owed  something  on  the  place  ?  A.  I 
told  him  I  had  to  pay  $500  on  the  place  now."  This  evidence 
is  not  contradicted  by  the  defendant,  and  we  find  in  it  no  state- 
ment or  suggestion  by  Mrs.  Kleepfel  that  the  $500  would  pay 
all  that  was  due  upon  the  place.    On  the  contrary,  it  conveys 
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to  the  defendant  a  distinct  notice  that  the  purchase-money  was 
then  unpaid ;  and  the  language,  "  I  told  him  I  had  to  pay  $500 
on  the  place  now,"  is  suggestive  that  more  was  to  follow ;  at 
all  events,  knowing,  as  the  defendant  did,  that  nothing  had 
been  paid  upon  the  place  except  the  money  advanced  by  him, 
and  being  informed  of  facts  which  amounted  to  a  notice  that 
the  vendor  still  had  a  lien  upon  the  property  for  unpaid 
purchase-money,  we  think  he  was  bound  to  inquire  as  to  the 
extent  of  that  lien.    Notice  sufficient  to  make  it  the  duty  of  a 
purchaser  to  inquire,  and  failure  so  to  do  when  information  is 
easily  accessible,  is  equivalent  to  actual  notice  within  the  rule 
of  the  authorities.     In  Williamson  v.  Brown  (15  N".  T.  354) 
the  rule  is  stated  by  Sblpen,  J.,  at  page  362,  as  follows :  w  The 
true  doctrine  on  this  subject  is  that  where  a  purchaser  has 
knowledge  of  any  fact  sufficient  to  put  him  on  inquiry  as  to 
the  existence  of  some  right  or  title  in  conflict  with  that  he  is 
about  to  purchase,  he  is  presumed  either  to  have  made  the  in- 
quiry and  ascertained  the  extent  of  such  prior  right,  or  to  have 
been  guilty  of  a  degree  of  negligence  equally  fatal  to  his  claim 
to  be  considered  as  a  bona  fide  purchaser."  And  Paige,  J.,  in 
the  same  case  states  the  rule  as  follows :  "  A  party  in  posses- 
sion of  certain  imf  ormation  will  be  chargeable  with  a  knowledge 
of  all  facts  which  an  inquiry  suggested  by  such  information, 
prosecuted  with  due  diligence,  would  have  disclosed  to  him." 
(Citing  as  authority  Howard  Ins.  Co.  v.  HaUey,  4  Sandf . 
Sup.  Ot.  578 ;  Kennedy  v.  Green,  3  Mylne   &  Kees.,  699.) 
In  4  Sandford,  #upra,  Dueb,  J.,  states  the  rule  as  follows : 
"  The  rule  of  law  that  must  govern  our  decision  is  as  inflexible 
as  it  is  just,  that  he  who  is  bound  to  inquire  before  the  per- 
formance of  an  act,  by  which  he  has  reason  to  believe  that  the 
rights  of  others  may  be  affected,  is  chargeable  with  a  knowledge 
of  all  the  facts  that  an  inquiry  properly  made  would  have  dis- 
closed to  him."  In  Flagg  v.  Mann  et  al,  (2  Sumner,  554),  Stoby, 
J.,  states  the  rule  as  follows:    "If  he  does  not  inquire  he 
is  bound  in  the  same  manner  as  if  he  had  inquired  and  had 
positive  notice  of  the  title  of  the  party  in  possession."  In  White- 
tread  v.  Jordan  (1  You.  &  OolL  Exch.  803)  the  plaintiff  was 
Siokbls— Vol.  XLV.        60 
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a  London  brewer,  and  supplied  Jordan,  who  was  a  publican, 
with  beer.  It  was  the  common  practice  with  brewers  in  Lon- 
don to  loan  money  to  publicans  whom  they  supplied  with  beer, 
upon  a  deposit  of  their  title  deeds.  Jordan  had  deposited  cer- 
tain deeds  with  the  plaintiff,  pursuant  to  this  custom.  He 
afterward  gave  to  one  Boulnois,  a  wine  merchant,  a  mortgage 
upon  the  property  covered  by  the  deeds  deposited,  which  was 
duly  recorded.  Boulnois  had  notice  of  Jordan's  debt  to  the 
plaintiff  and  of  the  existing  custom  between  brewers  and  pub- 
licans, yet  he  made  no  inquiry  of  the  brewer/  Suit  was  brought 
to  enforce  the  equitable  mortgage  arising  from  the  deposit 
Baron  Aldebson  held  that  the  notice  to  Boulnois  was  sufficient 
to  make  it  his  duty  to  inquire  as  to  the  existence  of  the  deposit ; 
that  his  not  doing  so  was  evidence  of  bad  faith,  and  the  plaint- 
iff's right  under  his  equitable  mortgage  was  sustained. 

In  Kellogg  v.  Smith  (26  N.  Y.  18-21),  Allen,  J.,  in  a 
dissenting  opinion,  admits  the  correctness  of  the  rule  as  stated 
by  Judge  Selden  in  Williamson  v.  Brown.  In  TutUe  v. 
Jackson  (6  Wend.  218-226),  cited  by  the  counsel  for  the 
appellant,  the  rule  is   stated  by  the  chancellor  as  follows: 

"  Whatever  is  sufficient  to  make  it  his  duty  to  inquire  as  to 
the  rights  of  others  is  considered  legal  notice'  to  him  of  those 
rights."  (Grimstone  v.  Carter,  3  Paige,  421;  Jackson  v. 
Post,  15  Wend.  588.)  The  case  of  Heed  et  al.  v.  Gannon 
(50  N.  T.  345)  would  seem  to  be  directly  in  point  as  a  con- 
trolling authority  in  this  case.  The  parties  dealt  upon  the  as- 
sumption that  there  were  liens  or  incumbrances  upon  the 
property,  but  the  number  or  extent,  or  character  of  the  liens 
was  not  stated  or  referred  to.  Eapallo,  J.,  says  "  the  in- 
sertion of  these  clauses  in  the  instrument  was  sufficient  to  put 
the  plaintiff  on  inquiry  as  to  the  extent  and  description  of  the 
existing  incumbrances  referred  to.  It  was  such  notice  as,  in  the 
language  of  the  authorities,  would  lead  any  honest  man  using 
ordinary  caution  to  make  further  inquiries.  (1  Younge  <fc  Coll. 
Exch.  328.)  To  deprive  a  party  of  the  character  of  a  bona 
fide  purchaser  it  is  not  necessary  in  such  a  case  to  show  express 
notice  of  the  particular  instrument.      {Taylor  v.   Baker,  5 
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Price,  306.)  Notice  of  any  fact  calculated  to  put  the  party  on 
inquiry  is,  in  the  absence  of  explanation  by  him,  sufficient  to 
charge  him  with  notice  of  all  instruments  which  an  inquiry 
would  have  disclosed.  As  we  have  seen,  the  defendant  Horr- 
man  had  information,  which  amounted  to  notice  that  the  ven- 
dor had  a  lien  upon  the  property  for  unpaid  purchase-money. 
Having  notice  of  the  lien  he  was  bound  to  inquire  as  to  its 
extent  and  the  manner  by  which  payment  of  it  was  secured. 
The  most  obvious  and  natural  inquiry  to  be  made  in  this  case 
would  have  been  of  Mrs.  Kleepfel,  and  it  would  have  been  her 
plain  duty  to  have  answered  any  inquiry  which  Horrman 
might  make  as  to  the  particulars  and  extent  of  the  lien  referred 
to.  Had  he  inquired,  there  is  no  doubt  that  he  would  have 
been  truly  informed  as  to  the  plaintiff's  mortgage,  for  Mrs. 
Kleepfel  testifies  that  she  supposed  that  the  plaintiff's  mort- 
gage was  at  the  time  on  record,  and  intended  the  defendant's  lien 
upon  the  property  to  be  subsequent  to  that  of  the  plaintiff's. 
In  failing  to  make  such  inquiry,  we  think  the  defendant  must 
be  held  to  have  had  notice  of  the  facts  which  it  would  have 
disclosed  had  it  been  made.  It  cannot,  therefore,  be  said  of 
the  defendant  that  he  took  his  mortgage  in  ignorance  of  the 
plaintiff's  lien  upon  the  property  in  question.  We  have  care- 
fully examined  the  numerous  authorities  cited  by  the  learned 
counsel  for  the  appellant,  and  while  there  are  expressions  by 
judges  to  be  found  in  many  cases  which  would  seem  to  hold 
that  actual  notice  of  the  particular  lien  was  necessary  in  order 
to  defeat  a  subsequent  deed  first  recorded,  we  do  not  think 
there  is  any  case  which,  in  decision,  is  in  conflict  with  the  rule 
as  stated  by  Sklden,  J.,  in  Wittiamson  v.  JBrovm  (supra). 
But,  however  that  may  be,  there  can  be  no  doubt  that  the 
great  current  of  authority  is  in  harmony  with  the  rule  as  there 
stated,  and  it  has  been  too  frequently  approved  by  this  court 
to  be  overruled  or  disregarded  now. 

We  think  the  defendant  must  be  deemed  to  have  had  notice 
of  the  plaintiff's  lien,  and  the  judgment  should,  therefore,  be 
affirmed,  with  costs. 

All  concur,  except  Andrews,  Ch.  J.,  and  Earl,  J.,  not  voting. 

Judgment  affirmed. 
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Florence  M.  Manning,  Respondent,  v.  David  EL  Gould  et 

al.,  Appellants. 

Where  the  sureties  to  an  undertaking,  given  to  stay  proceedings  on  appeal 
to  General  Term  from  a  final  judgment,  are  excepted  to,  and  they  fail  or 
refuse  to  justify,  and  justification  is  not  waived  by  the  respondent,  the 
sureties  are  discharged  from  liability;  the  effect  of  the  failure  to  justify 
"is  the  same  as  if  the  undertaking  had  not  been  given. n  (Code, 
§§  1352,  1835.) 

As  to  whether  the  respondent  may  after  exception  taken,  and  before  the 
refusal  of  the  sureties  to  justify,  waive  the  exception,  quart. 

Decker  v.  Anderson,  (39  Barb.  346),  Ballard  v.  Ballard  (18  N.  Y.  491), 
Gibbons  v.  Berhard  (3  Bosw.  635),  EUl  v.  Bwrke  (62  N.  Y.  Ill),  Knapp  v. 
Anderson  (71  id.  466),   McSpedonv.  Boutontf  Daly,  30).  distinguished. 

Manning  v.  Gould  (15  J.  &  S.  387),  reversed. 


(Argued  October  16,  1882;  decided  December  12, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  June  6, 1881,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict.  (Reported  below,  15  J.  &  S. 
387.) 

This  action  was  brought  upon  an  undertaking  executed  by 
defendants  on  appeal. 

It  appeared  that  on  January  11,  1880,  plaintiff  recovered 
judgment  in  the  Superior  Court  of  the  city  of  New  York 
against  one  S.  Starr  Rowland  for  $555.49.  On  February  9, 
1880,  Rowland  appealed.  Upon  appeal  an  undertaking  was 
given,  signed  by  the  defendants,  conditioned  "  that  the  appellant 
would  pay  all  costs  or  damages  which  may  be  awarded  against 
the  appellant  on  said  appeal,  not  exceeding  $500;  and  also 
that  if  the  judgment  so  appealed  from,  or  any  part  thereof,  is 
affirmed,  or  the  appeal  is  dismissed,  the  appellant  will  pay  the 
sum  directed  to  be  paid  by  the  judgment,  or  that  part  thereof 
as  to  which  judgment  shall  be  affirmed."  The  attorney  for 
the  plaintiff  duly  excepted  to  the  sureties,  and  notice  of  the 
justification  was  given  March  4.  Defendants  attended  and 
were  both  sworn  before  the  judge,  and  while  the  examination 
of  the  defendant  Gould  was  in  progress  news  came  of  Rowland's 
death,  when  the  defendants  declined  to  go  on,  or  "  go  upon  a 
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dead  man's  bond."  Plaintiffs  attorney  requested  Gould  to  ac- 
cept the  examination  and  sign  it,  but  lie  refused  and  left.  The 
defendant  King  refused  to  appear  for  examination.  Plaintiff 
took  no  measures  to  have  the  examination  completed,  but 
moved  to  dismiss  the  appeal.  In  July,  1880,  the  action  was 
revived  against  Rowland's  administratrix.  November  1, 1880, 
the  judgment  was  affirmed,  and  a  copy  of  the  order  of  affirm- 
ance was  duly  served  on  the  attorney  for  the  administratrix. 
Judgment  of  affirmance  and  a  copy  thereof  was  served  upon  the 
same  attorney.  The  defendant  King  moved  for  a  judgment  of 
nonsuit,  and  also  that  the  court  direct  the  jury  to  return  a 
verdict  for  defendants,  dismissing  the  complaint.  The  defend- 
ant Gould  made  the  same  motion  on  his  own  behalf.  The 
motions  of  the  defendants  were  denied,  to  which  they  severally 
excepted,  whereupon  the  plaintiff  moved  that  the  court  direct 
the  jury  to  find  a  verdict  for  $692.76,  which  the  court  did ;  to 
which  the  defendants  severally  excepted ;  the  jury  so  found. 

Nathaniel  C.  Moak  for  appellants.  In  order  to  make  a 
valid  binding  agreement  there  must  be  a  meeting  of  the  minds 
of  the  parties.  (Cutis  v.  Guild,  57  N.  Y.  234 ;  Booth  v.  Biera, 
38  id.  463 ;  Hough  v.  Brown,  19  id.  Ill ;  Trustees,  etc.,  v. 
Brooklyn,  etc.,  28  id.  153 ;  1  Pars,  on  Cout.  [6th  ed.]  475- 
480 ;  2  Pars,  on  Cont.  [6th  ed.]  483  and  note  g  ;  Willis  v. 
Turnley,  4  Tex.  L.  J.  504 ;  Pratt  v.  Bush,  5  Vict.  L.  R.  421.) 
The  acceptance  of  a  proposed  surety  is  absolutely  essential  in 
all  matters,  whether  in  that  class  known  as  judicial  sureties,  or 
those  of  a  purely  commercial  character.  (Mclntyre  v.  Borst, 
26  How.  Pr.  411 ;  Code,  §  1335  ;  1  Bliss'  Code,  §  1335,  note ; 
Chamberlain  v.  Dempsey,  13  Abb.  Pr.  421 ;  22  How.  Pr. 
356 ;  Eelsey  v.  Campbell,  14  Abb.  Pr.  368 ;  38  Barb.  238 ; 
Hers  v.  Snett,  8  How.  Pr.  185 ;  Blake  v.  Lyon,  75  N.  Y.  611 ; 
Bae  v.  Beach,  76  id.  168 ;  Zangley  v.  Warner,  1  id.  606.)  If 
bail  do  not  justify  within  the  time  allowed  by  rules  of  court 
when  excepted  to,  they  cease  to  be  bail.  (Flock  v.  Eager,  4 
Johns.  185 ;  People  v.  Judges,  1  Cow.  54 ;  2  id.  514 ;  Law- 
rence v.  Graham,  9  Wend.  478 ;  Ward  v.  Same,  4  Comst.  171 ; 
Code,  §§  1699, 1705, 1706.) 


478  Manning  v.  Gould  et  al.  [Dec, 


Statement  of  case. 


Fred.  M.  LibCLefidd  for  respondeat.  The  undertaking  herein 
was  not  affected  by  change  of  parties.  (Bliss'  Code,  609, 
§  815 ;  Porter  v.  Van  Vrcmkm,  36  N.  Y.  619 ;  Cristal  v. 
Kelly,  25  Alb.  L.  J.,  No.  23,  p.  456 ;  Cassons  v.  Jerome,  58 
N.  T.  315 ;  Schofidd  v.  Churchill,  72  id.  565.)  Nothing  will 
discharge  the  sureties  given  to  prosecute  the  appeal  from  the 
court  of  original  jurisdiction,  but  the  reversal  of  the  judgment 
in  some  court  having  jurisdiction  to  correct  the  alleged  error. 
(2  Dev.  Law,  109  ;  1  Littell,  156 ;  25  N.  Y.  487 ;  11  Hun, 
483 ;  24  How.  Pr.  467-9 ;  24  Barb.  435 ;  58  N.  Y.  583 ;  Bab- 
bitt  v.  Shield,  10  N.  Y.  W'kly  Dig.  289.)  The  measure  of 
the  liability  of  the  sureties  upon  an  undertaking  is  the 
liability  of  the  principal,  and  those  who  execute  «the  instru- 
ment are  estopped  from  contradicting  its  recitals  to  defeat  it 
(Coleman  v.  Beam,  14  Abb.  38 ;  32  How.  320 ;  Onderdonk  v. 
Voorhis,  2  Eob.  24 ;  36  N.  Y.  358.)  A  surety  upon  a  bond 
is  presumed  to  know  the  nature  of  the  obligations,  and  the 
construction  of  the  bond  must  be  taken  most  strongly  against 
the  guarantor.  (Crist  v.  JSurlingame,  62  Barb.  351 ;  Giles 
v.  MeKee,  13  N.  Y.  232 ;  Walrath  v.  Thompson,  4  Hill,  200 ; 
Scott  v.  Buncombe,  49  Barb.  73.)  Whatever  may  be  the  irregu- 
larities in  the  undertaking,  and  whatever  may  be  the  effect  on 
the  proceedings,  those  signing  it  will  be  bound  by  its  terms. 
(Sumler  v.  Wilson,  1  Md.  144 ;  Bibbs  v.  Blair;  14  Penn.  St.  81, 
413 ;  State  v.  Berry,  12  Mo.  376 ;  Barnes  v.  Webster,  16  id. 
258 ;  Shepard  v.  Collins,  12  Iowa,  370.)  An  appeal  to  the  Gen- 
eral Term  is  not  a  nullity  when  the  sureties  fail  to  justify  upon 
the  undertaking  on  appeal.  (Ketchmg  v.  Diehl,  40  Barb.  433 ; 
Bliss'  Code  of  Civ.  Pro.,  §  1351.)  Sureties  upon  an  undertaking 
are  not  released  from  liability  by  their  failing  to  justify  it  ex- 
cepted to.  (Manning  v.  Govld,  47  N.  Y.  Supr.  Ot.  387 ;  Mo 
Spedon  v.  Boulon,  5  Daly,  30  j  BtU  v.  Bwrke,  62  ST.  Y.  Ill ; 
Gibbons  v.  Breban,  3  Bosw0  635  ;  Knapp  v.  Anderson,  7  Hun, 
295  :  Ballad  v.  Ballad,  18  N.  Y.  491 ;  Decker  v.  Anderson,  39 
Barb.  346 ;  GusthoU  v.  Bernhardt,  1  Law  Bulletin,  No.  5,  p. 
37 ;  Van  Dvyne  v.  Coope,  1  Hill,  557 ;  Ward  v.  Whitney,  3 
Sandf ,  399.)    The  undertaking  is  good,  and  the  sureties  are 
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held  by  it  the  appellant  having  had  the  benefit  of  the  con- 
sideration of  it,  namely,  a  stay  of  proceedings  until  the  decision 
and  judgment  of  the  General  Term  of  the  Superior  Court  was 
given.  (Gothwald  v.  Utile,  7  Daly,  105 ;  BUI  v.  Bwrke,  62 
N.  Y.  Ill ;  Knapp  v.  Anderson,  7  Hun,  205.)  The  doctrine 
that  an  exception  against  special  bail  and  their  omission  to  jus- 
tify, displace  them  on  bail,  has  no  application.  {Decker  v.  An- 
derson, 39  Barb.  346;  1  Hill,  557;  4  Bur.  210;  1  Arch.Pr. 
310 ;  4  Johns.  185 ;  2  Cow.  514 ;  1  Tidd's  Pr.  [9th  Lond.  ed.] 
258.) 

Tract,  J.  The  question  to  be  determined  in  this  case  is, 
whether  the  sureties  to  an  undertaking  given  on  appeal  to  the 
General  Term  of  the  Supreme  Court,  or  of  a  superior  city 
court,  when  excepted  to,  and  they  fail  or  refuse  to  justify,  and 
justification  is  not  waived  by  the  respondent,  are  nevertheless 
bound  by  the  conditions  of  their  undertaking.  This  depends 
upon  the  construction  to  be  placed  upon  sections  1352  and  1335 
of  the  Code.  Security  is  not  required  to  perfect  an  appeal  to 
the  General  Term  from  a  final  judgment  rendered  in  the  same 
court,  but  such  appeal  does  not  stay  proceedings  upon  the 
judgment,  and  the  party  having  the  judgment  may  proceed  to 
enforce  it  as  if  no  appeal  had  been  taken.  If  the  appellant 
desires  to  stay  the  execution  of  the  judgment  pending  the 
appeal,  section  1352  of  the  Code  requires  that  he  must  give 
the  security  required  to  perfect  an  appeal  to  the  Court  of 
Appeals.  Upon  giving  such  security  the  execution  of  the 
judgment  appealed  from  is  stayed,  as  upon  an  appeal  to  the 
Court  of  Appeals,  and  subject  to  the  same  conditions.  Sec- 
tion 1335  of  the  Code  provides  that  it  is  not  necessary  that  an 
undertaking,  upon  an  appeal  to  the  Court  of  Appeals,  should 
be  approved,  but  the  attorney  for  the  respondent  may,  within 
ten  days  after  service  of  a  copy  of  the  undertaking,  except  to 
the  sufficiency  of  the  sureties.  Within  ten  days  thereafter, 
the  sureties  or  other  sureties  in  a  new  undertaking  to  the  same 
effect  must  justify  before  a  judge  of  the  court  below,  or  a 
county  judge.     If  the  judge,  after  examination  of  the  sureties, 
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finds  them  sufficient  he  most  indorse  his  allowance  of  them 
upon  the  undertaking  or  a  copy  thereof. 

The  section  then  declares :  "  The  effect  of  a  failure  so  to 
justify  and  to  procure  an  allowance  is  the  same  as  if  the  un- 
dertaking had  not  been  given." 

The  meaning  of  this  language  is  too  obvious  to  admit  of 
doubt.  Failure  of  the  sureties  to  an  undertaking  upon  an 
appeal  to  justify,  when  excepted  to,  defeats  entirely  the  object 
and  purpose  of  the  undertaking.  Where  security  is  required 
in  order  to  perfect  the  appeal,  the  appeal  from  the  judgment 
is  not  perfected,  and  the  party  having  the  judgment  may  pro- 
ceed thereon  as  if  no  appeal  had  been  taken.  Where  security 
is  not  required  to  perfect  the  appeal,  but  is  required  to  stay 
the  execution  of  the  judgment,  the  judgment  may  be  enforced 
pending  the  appeal  as  if  no  undertaking  to  stay  the  execution 
thereof  had  been  given.     So  much  is  clear. 

The  remaining  question  to  be  considered  is  whether  the  re- 
spondent may  insist  upon  his  right  to  disregard  the  appeal  or 
the  stay  of  proceedings,  as  the  case  may  be,  because  of  the 
failure  of  the  sureties  to  justify,  and  at  the  same  time  hold  the 
sureties  upon  their  undertaking. 

We  think  not.  Upon  the  service  of  a  notice  of  appeal  with 
an  undertaking  the  respondent  may  accept  the  undertaking, 
and  thereupon  Mt  becomes  effectual  and  the  sureties  will  be 
bound.  But  he  may  say  "  I  will  not  accept  the  sureties  ten- 
dered by  the  undertaking  except  upon  condition  that  they  ap- 
pear before  the  judge,  are  examined  as  to  their  responsibility, 
and  the  judge  approves  them  after  such  examination."  There- 
upon the  appellant  may  undertake  to  meet  this  condition,  and 
give  notice  of  justification  of  the  sureties,  or  he  may  tender 
other  sureties  in  a  new  undertaking,  to  the  same  effect,  who 
must  justify  before  a  judge  of  the  court  below  or  a  county 
judge.  If  he  does  neither,  then  the  case  stands  as  if  no  at- 
tempt to  give  an  undertaking  had  been  made.  No  reason  can 
be  suggested  why  the  respondent  should  be  permitted  to  dis- 
regard the  undertaking  and  proceed  upon  the  judgment  as  if 
none  had  been  given,  and  yet  have  all  the  advantages  that  the 
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undertaking  was  intended  to  secure.  The  only  object  and  pur- 
pose of  the  undertaking  was  to  stay  the  execution  of  the  judg- 
ment until  the  appeal  had  been  heard  and  determined.  The 
respondent  cannot  have  the  dual  right  to  enforce  the  judgment 
pending  the  appeal  as  if  no  undertaking  had  been  given,  and 
at  the  same  time  treat  it  as  valid  security  for  the  payment  of 
the  judgment.  The  undertaking  was  tendered  by  the  appellant 
and  rejected  by  the  respondent,  and  never  perfected  by  the  ap- 
pellant. It  is  unnecessary  to  determine  whether  or  not  the 
exceptant  might  have  waived  her  exception  at  any  time  before 
the  refusal  of  the  sureties  to  justify.  No  waiver  in  this  case 
was  made  or  attempted. 

We  have  carefully  examined  the  numerous  authorities  cited 
by  the  respondent,  and  none  of  them  are  in  conflict  with  the 
conclusion  reached  in  this  case.  The  case  of  Decker  v.  Ander- 
son (39  Barb.  346)  arose  on  an  undertaking  given  upon  the 
bringing  of  an  action  to  recover  possession  of  personal  prop- 
erty,  under  the  Code.  The  cases  are  not  analogous.  In  an  un- 
dertaking given  in  an  action  of  replevin,  the  sureties  being 
approved  by  the  sheriff,  he  is  required  to  take  the  property  of 
the  defendant  and  becomes  liable  to  the  defendant  therefor  in 
case  the  sureties  fail  to  justify,  if  excepted  to.  In  such  a  case 
it  would  be  unreasonable  to  hold,  that  after  the  defendant's 
property  has  been  taken  upon  the  faith  of  the  undertaking, 
the  sureties  could  relieve  themselves  from  liability  by  refusing 
to  justify  when  excepted  to.  Besides,  the  Code  does  not  de- 
clare that  the  effect  of  a  failure  so  to  justify  is  the  same  as  if 
no  undertaking  had  been  given.  On  the  contrary,  the  effect  of 
a  failure  to  justify  is  to  subject  the  sheriff  to  liability  to  the 
defendant  for  the  property  taken.  Ballard  v.  Ballcvrd  (18  N. 
T.  491)  simply  decides  that  an  exception  duly  taken  to  sureties 
on  appeal  is  waived  by  the  failure  of  the  respondent  to  attend 
the  officer  before  whom  the  notice  of  justification  is  given,  al- 
though the  sureties  also  fail  to  attend.  It  holds  that  the  party 
excepting  is  the  actor  in  the  proceeding,  and  no  step  is  neces- 
sary to  be  taken  except  upon  his  requisition.  The  question  in- 
volved in  the  case  of  Gibbons  v.  Berhard  (3  Bosw.  635)  was  one 
Sickbls — Vol.  XLV.       61 
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of  pleading.  It  was  there  held  that  a  complaint  upon  an  un- 
dertaking executed  upon  an  appeal  to  the  Court  of  Appeals, 
sufficient  in  other  respects,  is. not  demurrable  as  not  stating 
facts  sufficient  to  constitute  a  cause  of  action,  merely  because  it 
omits  to  aver  that  the  undertaking  was  accompanied  by  the 
affidavits  of  sureties  that  they  were  worth  double  the  sum 
specified  therein.  Such  affidavit  was  intended  for  the  protec- 
tion of  the  respondent,  and  it  was  competent  for  him  to  waive 
it.  In  Hill  v.  Burke  (62  N.  T.  Ill)  the  respondent  accepted 
the  undertaking  and  never  excepted  to  the  sureties.  The  only 
defect  the  sureties  claimed  was  that  they  did  not  originally 
justify  in  a  sufficiently  large  amount  Krwpp  v.  Anderson  (7 
Hun,  295 ;  71  N.  T.  466)  decides  nothing  except  that  the  dis- 
charge of  the  judgment  debtor  in  bankruptcy  did  not  discharge 
his  sureties.  The  case  of  McSpedon  v.  Bouton  (5  Daly,  30) 
was  an  action  brought  upon  an  undertaking  given  upon  an  ap- 
peal to  the  Court  of  Appeals.  Although  no  such  defense  was 
set  up  in  the  answer,  proof  was  given  upon  the  trial  that  the 
respondent  excepted  to  the  sureties,  and  that  after  repeated  at- 
tendances by  the  respondent  on  notice  for  their  justification, 
and  their  failure  to  attend  and  justify,  the  proceedings  for  jus- 
tification were  abandoned  without  formal  order,  and  the  appeal 
proceeded,  and  was  regularly  heard  and  disposed  of  in  the 
Court  of  Appeals. 

Judge  Robinson  held  that  the  failure  of  the  sureties  to  jus- 
tify constituted  no  defense,  and  cited  Decker  v.  Anderson  (39 
Barb.  346).  But  that  case,  as  we  have  already  seen,  did  not 
arise  upon  an  undertaking  given  upon  an  appeal,  and  cannot 
be  considered  an  authority  upon  the  question  now  before 
the  court.  We  think  the  court  was  misled  by  the  supposed 
analogy  of  this  case. 

Furthermore  the  language  of  the  Code  under  which  the  un- 
dertaking was  given  in  that  case  is  not  the  same  as  the  present 
Code.  The  intent  of  the  legislature  to  make  the  effect  of  a 
failure  to  justify  and  to  procure  an  allowance  the  same  as  if  an 
undertaking  had  not  been  given  is  more  strongly  expressed  in 
the  present  Code  than  it  was  in  section  334  of  the  old  Code. 
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The  sureties  were  not  bound  and  the  judgment  of  the  Gen- 
eral and  Special  Terms  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


John  Y.  Farwell  et  al.,  Respondents,  v.  The  Importers  and 
Traders'  National  Bank  of  New  York,  Appellant. 

Plaintiffs  made  their  promissory  note  payable  to  their  own  order,  which 
they  indorsed  and  delivered  to  B.  ft  H.,  broken,  to  sell.  Said 
brokers,  without  plaintiffs'  knowledge  or  consent,  delivered  said  note,  with  ^  483| 
others  belonging  to  themselves,  to  defendant,  as  security  for  a  call-loan.  —  «  ■ 
Before  the  maturity  of  said  note  plaintiffs  notified  defendant  of  their 
rights  in  respect  to  it ;  they  paid  the  note  when  due.  At  that  time  defend- 
ant had  not  received  enough  from  the  other  collaterals  to  pay  the  loan,*  but 
thereafter  did  receive  more  than  enough  for  that  purpose.  In  an  action 
for  an  accounting  to  determine  defendant's  rights  to  the  proceeds  of  said 
note  and  to  compel  payment  of  any  portion  thereof  not  necessary  to 
satisfy  its  lien  thereon,  held,  that  having  received  the  note  from  the 
ostensible  owners  in  ignorance  of  the  plaintiffs'  rights,  defendant  could 
hold  the  same  as  security,  yet  the  right  of  property  did  not  pass,  but  re- 
mained in  plaintiffs,  subject  to  defendant's  lien,  and  while  the  latter,  as 
pledgee,  had  the  right  to  collect  the  note  when  due,  as  the  loan  had  not 
been  paid,  the  money  collected  remained  as  substitute  for  the  note  and 
subject  to  plaintiffs'  equities,  the  same  as  if  the  note  itself  had  remained 
uncollected  ;  that  after  the  notice  plaintiffs  stood  as  mere  sureties  for  the 
loan,  to  the  extent  of  their  note,  and  before  resort  was  had  thereto  could 
compel  the  application  of  the  proceeds  of  the  securities  belonging  to  B. 
&  H.,and  when  sufficient  was  received  therefrom  to  satisfy  defendant's 
claim,  the  proceeds  of  the  note  were  released  from  the  lien,  and  plaintiffs 
were  entitled  to  recover  the  same. 

Also  held,  that  as  the  cause  of  action  was  one  for  equitable  relief,  defend- 
ant was  not  entitled  to  a  jury  trial. 

Also  held,  that  assuming  that  B.  &  H.  were  necessary  parties  (as  to  which 
quwre)  the  objection  was  not  tenable,  not  having  been  taken  by  answer  or 
demurrer.    (Code  of  Procedure,  §  148.*) 

(Argued  October  26, 1882 j  decided  December  12,  1882.) 

•See  Code  of  Civil  Procedure,  §  489. 
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Appeal  from  judgment  of  the  General  Term  of  the  Su- 
perior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  June  18,  1881,  which  affirmed  a  judgment  in  favor  oi 
plaintiffs,  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term.    (Eeported  below,  15  J.  &  S.  409.) 

This  action  was  brought  for  an  accounting  in  respect  to  cer- 
tain collaterals  pledged  to  defendant  as  security  for  a  loan,  in- 
cluding a  note  executed  by  the  plaintiffs  and  that  defendant  be 
required  to  pay  out  of  the  surplus  proceeds  of  said  collaterals 
remaining  after  payment  of  defendant's  claim  the  amount  col- 
lected on  said  note. 

At  the  opening  of  the  trial  defendant  moved  that  the  same 
be  tried  by  a  jury,  which  motion  was  denied. 

Prior  to  the  11th  of  September,  1873,  the  plaintiffs  made 
their  promissory  note  for  $6,521.30,  due  December  8,  1873, 
payable  to  their  own  order,  which  they  indorsed  and  placed  in 
the  hands  of  Berry  &  Heiser,  brokers,  to  sell  at  a  rate  of  dis- 
count not  exceeding  eight  per  cent  per  annum.  For  making 
such  sale  the  brokers  were  to  receive  a  commission  of  one- 
fourth  of  one  per  cent.  Berry  &  Heiser  in  violation  of  their 
duty  as  brokers,  without  the  knowledge  or  consent  of  the 
plaintiffs,  and  in  fraud  of  their  rights,  on  or  about  the  11th  of  * 
September,  1873,  delivered  the  note,  together  with  other  notes 
not  belonging  to  the  plaintiffs,  amounting  in  the  aggregate  to 
$59,726.88,  to  the  defendant  as  security  for  the  payment  of  a 
loan  of  $50,000  then  made  by  the  defendant  to  said  Beny  & 
Heiser.  Said  loan  was  payable  whenever  the  defendant  should 
request  the  same,  being  what  is  usually  known  as  a  loan  on 
call.  The  money  obtained  upon  said  hypothecation  was  ap- 
plied by  said  Berry  &  Heiser  to  their  own  use,  and  no  part 
thereof  was  received  by  the  plaintiffs.  Said  collateral  notes 
matured  at  various  dates  during  the  months  of  September, 
November  and  December,  1873,  and  January,  1874.  It  was 
not  till  January,  1874,  that  the  defendant  realized  and  received 
the  amount  of  its  said  loan  and  interest  fron  said  collaterals 
exclusive  of  plaintiffs'  said  notes.     On  the  25th  of  November, 
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1873,  and  before  the  maturity  of  their  note  the  plaintiffs  noti- 
fied the  defendant  of  their  rights  in  respect  to  it,  and  claim. 
The  plaintiffs'  note  was  payable  at  the  Metropolitan  Bank  in 
the  city  of  New  York,  and  when  it  matured  it  was  paid  to 
defendant  by  that  bank  out  of  plaintiffs'  funds  on  deposit  there. 
All  the  collateral  notes  deposited  as  security  for  such  loan  were 
paid  as  the  same  matured  from  time  to  time,  and  the  defendant 
has  received  enough  from  said  collateral  notes  other  than  plaint- 
iffs' note  to  pay  the  said  $50,000  in  full,  with  interest.  At 
the  time,  however,  when  plaintiffs  paid  their  note,  less  than 
$30,000  had  been  received  upon  the  other  collaterals.  Plaint- 
iffs brought  their  action  against  the  defendant  to  recover  the 
amount  collected  and  received  upon  the  plaintiffs'  note.  The 
case  was  tried  before  a  referee,  upon  whose  report  judgment 
was  entered  for  the  plaintiffs  for  the  amount  claimed.  The 
judgment  being  affirmed  at  General  Term,  the  defendant  ap- 
peals to  this  court. 

A.  J.  Vanderpoel  for  appellant.  Independent  of  the  pledge 
and  of  the  agreement,  by  the  law  merchant,  the  defendant  as 
bankers  had  a  general  lien  upon  all  the  notes,  bills  and  securi- 
ties deposited  with  them  by  Berry  &  Heiser  for  the  balance 
due  to  the  bank  on  general  account.  (Brandao  v.  Harnett,  12 
0.  &  P.  787 ;  Dams  v.  Bowsher,  5  T.  R.  488;  Jourdaine  v. 
Lefevre,  1  Esp.  66;  BoUand  v.  Bygrcuoe,  1  By.  &  Mood. 
271 ;  Story  on  Agency  [9th  ed.],  §  380  ;  3  Pars,  on  Oont.  262 ; 
Smith's  Merc.  Law  [2d  ed.],  338,  339  ;  Jones  v.  Peppercorne, 
5  Jur.  [N.  S.]  140 ;  S.  C,  28  L.  J.  Rep.  [N.  S.]  158 ;  KeOy 
v.  Phdan,  5  DilL  228 ;  Bk.  of  Metropolis  v.  New  England 
Bk.,  1  How.  [U.  S.]  234 ;  London  Chartered  Bk.  of  Australia 
v.  White,  4  App.  Cas.  413 ;  In  re  European,  Bk.,  L.  R.,  8  Ch. 
App.  41.)  It  was  error  to  exclude  the  evidence  offered  by  the 
defendant  to  prove  that  the  proceeds  of  the  note  were  actually 
and  in  good  faith  applied  to  the  payment  of  the  existing  in- 
debtedness of  Berry  &  Heiser  to  the  bank.  (Bk.  of  Salina 
v.  Babcook,  21  Wend.  499  ;  Bk.  of  Sandusky  v.  ScoviUe,  24 
id.  115 ;  Mohawk  Bk.  v.  Corey,  1  Hill,  513 ;  White  v.  Spring- 
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Jield  Bk.,  3  Sandf .  223  ;  JIT.  Y.  M.  Iron  Works  v.  Smith,  4 
Duer,  362 ;  Youngs  v.  Lee,  12  N.  T.  551 ;  Boyd  v.  Cum- 
mvngs,  17  id.  101 ;  Brown  v.  Leavitt,  31  id.  113 ;  Pratt  v. 
Cotnan,  37  id.  440 ;  Chrysler  v.  JSenois,  43  id.  200 ;  Justh  v. 
Nat  Bk.y  etc.,  56  id.  478 ;  Stevens  v.  Bd.  of  Education,  79  id. 
183  ;  Southwich  v.  First  Nat.  Bk.,  etc.,  84  id.  434, 437.)  The 
court  erred  in  refusing  to  find  ps  requested,  that  the  plaintiffs' 
notice  of  November  23, 1879,  could  not  create  any  new  right 
in  them,  or  deprive  the  defendant  of  any  right  which  it  then 
had  as  fixed  on  the  11th  of  September  previous,  and  by  the 
agreement  of  April,  1873,  nor  could  it  change  the  contract 
which  the  law  made  between  Berry  &  Heiser,  and  the  de- 
fendant. (Collins  v.  Martm,  1  B.  &  P.  651;  Wookey  v. 
Pole,  4  B.  &  A.  1 ;  Coddmgton  v.  Bay,  20  Johns.  637 ; 
Weaver  v.  Borden,  49  N.  Y.  286  ;  Comstock  v.  Hier,  73  id. 
269.)  The  general  property  which  the  pledgor  retains  is 
nothing  more  than  a  legal  right  to  the  restoration  of  the  thing 
pledged  on  payment  of  the  debt.  (  Wilson  v.  Little,  2  N.  Y. 
448.)  The  action  is  simply  an  action  at  law,  and  no  account- 
ing has  been  had  or  is  necessary.  (Lynch  v.  WHlard,  6  Johns. 
Ch.  344 ;  Davis  v.  Morris,  36  N.  Y.  560,  572 ;  Hudson  v. 
Caryl,  44  id.  553 ;  Kame  v.  Delano,  11  Abb.  [K  S.]  29.) 
Berry  &  Heiser  not  being  parties  or  privies  are  not  bound 
by  the  judgment  in  this  action ;  and  as  between  them  and  the 
defendant,  can  litigate  the  very  questions  determined  by  that 
judgment.  (2  Barb.  Oh.  625-7-8 ;  Story's  Eq.  Jur.  [12th  ed.], 
§  1526 ;  Hubbard  v.  Eames,  22  Barb.  601,  602.)  Regarding 
this  action  as  equitable,  it  was  not  necessary  to  plead  the  non- 
joinder. (Code,  §  452 ;  Lewis  v.  Varnum,  12  Abb.  305 ; 
Wilson  v.  Scott,  8  Lans.  308 ;  Davis  v.  Mayor,  eto.,  14  N.  Y. 
527,  528  ;  Shaver  v.  Brainard,  29  Barb.  25,  26.)  A  credi- 
tor cannot  reach  any  property  of  his  debtor  in  the  hands  of  a 
third  party,  even  if  a  fraudulent  grantee,  who,  as  between 
him  and  the  debtor,  has.  a  right  to  hold  it,  unless  he  first  ex- 
hausts his  remedy  at  law  by  judgment  and  execution  against 
the  debtor.  (Payne  v.  Sheldon,  43  How.  Pr.  1 ;  Dunlevy  v. 
Talmadffe,  32N.  Y.  457;    ChUds  v.  Brace,  4  Paige,  809; 
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MoElwwm  v.  Willis,  9  Wend.  548.)  The  plaintiffs'  note  was 
never  converted  by  Berry  &  Heiser.  ( Wolfe  v.  Brower,  5 
Kobt.  602 ;  Case  v.  Mechs.'  Bik'g  Asfn,  4  Comst.  166,  168  ; 
Duel  v.  Spenee,  1  Abb.  Ct.  App.  Dig.  559.)  The  plaintiffs  have 
no  right  or  equity  to  control  the  creditor's  right.  (Munger  on 
Application  of  Payments,  75,  151 ;  5  Denio,  470,  476 ;  3  id. 
284 ;  15  Wend.  20 ;  Hardmg  v.  Tifft,  8  K  T.  W'kly  Dig.,  No. 
12,  June,  1879.)  When  the  defendant  received  the  proceeds  of 
the  plaintiffs'  note,  eo  mstcmU,  the  amount  of  the  $50,000  was 
paid  and  extinguished,  and  irrevocably  so.  (Marvin  v.  Ved- 
der,  5  Cow.  691 ;  Champney  v.  Cooke,  34  Barb.  539 ;  Frus- 
coU  v.  King,  6  N.  Y.  147-149 ;  Barda  v.  Qarmo,  1  Sandf. 
Ch.  383.)  The  payment  by  the  plaintiffs  of  their  note  was  a 
voluntary  one.  (Fleetwood  v.  The  Mayor,  etc.,  2  Sandf.  475 ; 
Forrest  v.  The  Mayor,  etc.,  13  Abb.  350 ;  JV.  Y.  .&  E.  R.  R. 
Co.  v.  Marsh,  12  N.  T.  308.)  Defendant  had  a  right  to  the 
money,  and  as  an'incident,  to  use  it,  to  spend  it.  This  being 
so,  a  trust  of  the  proceeds  cannot  co-exist  with  the  right  to  use 
the  money.  (McBwrney  v.  Martin,  6  Robt.  508,  509 ;  Buss- 
mg  v.  Thompson,  15  How.  Pr.  97.) 

i 

M.  W.  Divine  for  respondents.  Defendant  is  not  entitled 
to  retain  the  proceeds  of  plaintiffs'  note  by  reason  of  any  pre- 
tended application  of  such  proceeds  which  defendant  may  have 
assumed  to  make.  (2  Parsons  on  Contracts  [5th  ed.],  631 ; 
Waller  v.  Lacey,  1  M.  &  Gr.  54 ;  39  Eng.  Com.  Law  Rep. 
357-359 ;  Moody  v.  Andrews,  7  J.  &  S.  302 ;  Strong  v.  Mechs.9 
Nat.  Bk.,  45  N.  T.  718;  Wilson  v.  ZitUe,  2  id.  443  ;  Com- 
stock  v.  JSier,  73  id.  269.)  When  defendant  collected  the 
amount  of  its  loan  from  the  collateral,  other  than  plaintiffs' 
note,  it  should  have  returned  to  plaintiffs  the  amount  of  their 
note.  (Camstock  v.  Bier,  73  N.  T.  269 ;  Story's  Eq.  Jur., 
§  633;  Ingalls  v.  Morgan,  10  K  T.  178;  Mo  parte  Alston, 
In  re  Holland,  4  Eng.  L.  R.,  Ch.  App.  168 ;  Broadbent  v. 
Barlow,  3  De  Gex,  F.  &  J.  570 ;  Could  v.  Central  Trust  Co., 
6  Abb.  N.  C.  381 ;  Watson  v.  Cabot  Bank,  5  Sandf.  423 ; 
Bay  v.  Coddington,  5  Johns.  Ch.  54 ;  Coddmgton  v.  Bay,  20 
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Johns.  637 ;  Stalker  v.  McDonald,  6  Hill,  93 ;  More  v.  Ryder, 
65  K.  Y.  438.)  Defendant's  claim  that  the  payment  of  plaint- 
iffs' note  was  voluntary  constitutes  no  defense  to  this  action. 
(Watson  v.  Cabot  Bk.,  5  Sandf.  423.)  Defendants  were  not 
entitled  to  a  jury  trial.  [Ludlow  v.  Si/mond,  2  Caine's  Oases, 
1 ;  Post  v.  Kvmberly,  9  Johns.  470 ;  Duncan  v.  Lyon,  3 
Johns.  Ch.  351 ;  N.  T.  Ins.  Co.  v.  Roulette,  24  Wend.  505  ; 
Whiton  v.  Spring,  74  K  T.  169-174 ;  White  v.  Medway, 
2  Edwards,  486 ;  Saley  v.  Elmore,  2  Paige,.  497 ;  Mayne  v. 
Oriswcld,  3  Sandf.  463.)  Berry  <fc  Heiser  were  not  necessary 
parties ;  even  if  they  were,  plaintiffs  have  waived  objection  on 
this  point.  It  should  have  been  taken  by  answer  or  demurrer. 
(Code,  §  148 ;  Fosgate  v.  Herkimer,  e1p.,  Co.,  12  K  T.  580.) 
Plaintiffs  were  not  bound  to  exhaust  any  remedy  which  they 
might  have  against  Berry  <fc  Heiser  before  bringing  this  suit. 
( Coddington  v.  Bay,  20  Johns.  637 ;  Weaver  v.  Harden,  49  N. 
T.  286 ;  Comstock  v.  Sier,  73  id.  269 ;  Spraights  v.  Hawley, 
39  id.  441 ;  Ballard  v.  Bwrgett,  40  id.  314.)  Defendant  can- 
not be  held  to  be  a  holder  for  value.  (  WardeU  v.  Howell,  9 
Wend.  170.) 

Teaoy,  J.  There  can  be  no  doubt  that  Berry  &  Heiser 
were  guilty  of  a  conversion  of  the  plaintiffs'  note.  They  were 
employed  as  brokers  in  commercial  paper  to  sell  the  note  at  a 
discount  not  exceeding  eight  per  cent,  for  which  service  they 
were  to  be  paid  a  commission  of  one-quarter  of  one  per  cent 
Had  they  sold  the  note,  the  proceeds  thereof  would  have  been 
the  property  of  the  plaintiffs.  They  did  not  sell  it,  but  pledged 
it  to  the  defendant,  together  with  a  large  number  of  other 
notes,  amounting  to  about  $60,000,  for  a  loan  of  $50,000  to 
themselves.  Being  the  ostensible  owners  of  the  note  they 
could  undoubtedly  pledge  it  for  a  loan,  and  the  pledgee  ac- 
cepting the  same,  in  ignorance  of  the  circumstances  under  which 
it  was  held,  would  be  a  good  faith  holder  to  the  extent  of  the 
money  advanced  on  the  faith  of  the  note.  But  the  defendant 
did  not  thereby  become  the  owner  of  the  note.  The  right  of 
property  does  not  pass  to  the  pledgee,  but  remains  with  the 
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pledgor,  subject  to  the  lien  of  the  former.  (  Wheeler  v.  Newbould, 
16  N.  Y.  398.)  Upon  payment  of  the  loan  the  pledgor  would  be 
entitled  to  the  possession  of  the  note.  (  Wilson  v.  Little,  2 
N.  Y.  448.)  Had  Berry  &  Heiser  paid  off  and  discharged 
the  loan  at  any  time  before  the  payment  of  the  plaintiffs'  note 
there  can  be  no  donbt,  under  the  facts  disclosed  in  this  case, 
but  that  the  plaintiffs  would  have  been  entitled  to  the  posses- 
sion of  the  note  in  question.  The  defendant,  as  pledgee,  had 
power  to  collect  the  notes  as  they  respectively  fell  due 
(  Wheeler  v.  Newbould,  supra,  16  2T.  Y.  392 ;  Ndevn,  v.  Eaton, 
26  id.  416),  but  the  money  thus  collected  would  stand  as  a 
substitute  for  the  notes  upon  which  it  had  been  received. 
"  The  possessor  of  negotiable  paper  has  no  better  or  other  title 
to  the  proceeds  arising  from  the  sale  thereof  than  to  the  paper 
itself,  and  if  he  has  no  title  to  the  latter  he  can  be  compelled 
to  account  to  the  true  owner  of  the  proceeds."  (Oomstook  v. 
Hier,  73  N.  Y.  269  ;  29  Am.  Rep.  142 ;  Garlick  v.  James, 
12  Johns.  148.)  The  plaintiffs  waived  none  of  their  rights  by 
paying  the  note  at  the  time  it  fell  due.  At  that  time  less  than 
$30,000  had  been  received  by  the  bank  on  other  collaterals  held 
as  a  security  for  the  loan.  The  bank  had  a  right  to  collect  the 
note,  because  it  was  not  then  known  that  the  entire  amount  of 
the  plaintiffs'  note  would  not  be  required  to  satisfy  the  debt 
due  the  defendant.  Previous  to  the  payment,  however,  the 
defendant  had  been  informed  by  the  plaintiffs  of  the  true 
situation  of  thf  case  and  their  claim  upon  the  note. 

It  was  argued  at  great  length  by  the  learned  counsel  for  the 
appellant  that,  upon  the  payment  of  the  note,  the  bank  had 
the  right  to  apply  it  at  once  in  part  payment  and  extinguish- 
ment of  the  loan,  and  that  such  application  having  been  made 
cannot  be  recalled.  •  We  think  the  defendant  had  no  such  right. 
Had  the  loan  made  by  the  defendant  to  Berry  &  Heiser  been  a 
time  loan,  maturing  on  a  day  certain,  it  is  clear  that  the  defendant 
would  have  had  no  right  to  apply  the  proceeds  of  the  notes 
held  as  collateral  in  payment  of  the  loan  until  it  became  due 
and  payable,  for  the  reason  that  the  debtor  could  not  be  com- 
pelled to  pay  his  debt  before  it  fell  due,  nor  could  the  creditor 
Sickbls  —  Vol.  XLV.        62 
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be  compelled  to  receive  it.  The  same  rule,  we  think,  most  ap- 
ply to  a  loan  payable  on  demand  or  upon  call.  In  the  absence 
of  an  agreement  to  that  effect  the  debtor  has  no  right  to 
insist  upon  paying  such  a  loan  by  installments.  The  entire 
loan  was  to  be  paid  or  demanded  at  one  time,  and  until  so  paid 
the  defendant  had  a  right  to  continue  to  charge  interest  upon 
the  entire  amount  of  the  loan. 

In  Strong  v.  The  Nat.  Mechanics'  Banking  Association 
(45  N.  Y.  720),  Bapallo,  J.,  assumes  that  a  loan  on  call 
is  not  due  until  demanded.  The  law  will  not  apply  money 
received  to  the  payment  of  a  debt  not  due,  nor  can  such  an 
application  be  made,  except  by  express  agreement  of  the  par- 
ties. In  the  absence  of  such  an  agreement  the  bank's  only 
right  was  to  collect  the  notes  held  as  collateral  as  they  respect- 
ively fell  due  and  to  hold  the  proceeds  as  a  substitute  for  the 
notes  collected.  As  we  have  seen,  the  only  title  or  interest 
which  the  defendant  had  in  the  note  or  its  proceeds  was  that 
of  a  pledgee,  and  as  between  the  pledgor  and  pledgee  the  rule 
is  well  settled  that,  before  the  pledgee  has  the  power  to  apply 
the  proceeds  of  securities  held  as  collateral,  he  must  give  the  > 
pledgor  notice  to  redeem.  {Lewis  v.  V<vrwwmy  12  Abb.  Pr.  305 ; 
Wilson  v.  Little,  2  N.  Y.  443,  stepra  /  Oarlick  v.  James,  12 
Johns.,  supra.)  In  the  case  last  cited  Chief  Justice  Thomp- 
son says :  "  The  authority  of  the  defendant,  with  respect  to  the 
note,  could  extend  no  further  than  receiving  the  money 
due  upon  it  without  first  calling  upon  the  pledgor  in  some  way 
to  redeem.  The  money,  when  received,  would  be  a  substitute 
for  the  note,  and  would  be  held  upon  the  same  terms  and  sub- 
ject to  the  same  rights  and  duties  as  the  note."  It  follows, 
therefore,  that  the  defendant  held  the  proceeds  of  the  plaintiffs' 
note,  subject  to  the  same  equities  in  favor  of  the  plaintiffs  as 
would  have  existed  if  the  note  itself  had  remained  uncollected 
till  after  the  entire  loan  had  been  fully  paid  from  the  proceeds 
of  the  notes  belonging  to  Berry  &  Heiser.  It  being  proved 
and  found  that  the  fund  which  belonged  to  Berry  &  Heiser 
was  amply  sufficient  to  pay  their  loan  in  full,  we  think  it  clear 
that  the  proceeds  of  the  plaintiffs'  note  became  Released  from 
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the  pledge  to  the  defendant,  and  that  the  defendant  became 
liable  to  pay  the  same  to  the  plaintiffs.  (Comstook  v.  Bier, 
73  N.  Y.  269 ;  29  Am.  Eep.  142 ;  Story's  Eq  Jur.  633 ;  In- 
gads  v.  Morgcun,  10  N.  Y.  178 ;  Broadbent  v.  Barlow,  3  De 
Gex,  F.  &  J.  570 ;  64  Eng.  Ch.  [Am.  ed.]  570.)  After  the 
notice  given  by  plaintiffs  to  the  defendant  November  25, 1873, 
plaintiffs  stood  as  mere  sureties  for  the  loan  to  the  extent  of 
their  note,  and  could  compel  the  defendant  to  apply  the  pro- 
ceeds of  the  securities  belonging  to  Berry  &  Heiser  to  the 
payment  of  the  loan  before  resorting  to  their  note.  {Gould  v. 
Central  Trust  Company,  6  Abb;  N.  0.  381 ;  Watson  v.  Cabot 
Bank,  5  Sandf.  423.)  Berry  &  Heiser  had  no  authority  to, 
pledge  the  plaintiffs9  note  in  payment  of  an  antecedent  debt. 
The  agreement  of  1873  cannot,  therefore,  nor  can  the  rule  of 
the  banker's  lien,  avail  the  defendant.  (Bay  v.  Coddmgton, 
5  Johns.  Ch.  54 ;  Coddington  v.  Bay,  20  Johns.  637 ;  Stalker 
v.  McDonald,  6  Hill,  93  ;  Moore  v.  Ryder,  65  N.  Y.  438  ; 
Comstock  v.  Bier,  73  id.  269 ;  29  Am.  Rep.  142.) 

The  defendant  was  not  entitled  to  a  trial  by  jury.  The 
cause  of  action  made  by  the  complaint  was  one  for  equitable 
relief.  The  object  of  the  action  was  to  ascertain  by  an  account- 
ing to  what  extent,  if  any,  the  defendant  held  a  lien  upon  the 
proceeds  of  the  plaintiffs'  note  to  satisfy  the  loan  made  to 
Berry  &  Heiser,  and  to  compel  the  defendant  to  account  to 
the  plaintiffs  for  any  balance  in  its  hands  not  necessary  to 
satisfy  such  lien.  Assuming  that  Berry  &  Heiser  were 
necessary  parties,  which  we  do  not  decide,  the  objection  should 
have  been  taken  by  answer  or  demurrer.  (Code,  §  148 ;  Foe- 
gate  v.  Herkimer,  etc.,  Mammf.  Co.,  12  N.  Y.  580.)  Nor  were 
the  plaintiffs  bound  to  exhaust  any  remedy  which  they  might 
have  against  Berry  &  Heiser  before  bringing  this  action.  No 
action  against  a  wrong- doer  is  necessary  in  order  to  lay  the 
foundation  of  an  action  against  one  receiving  from  him. 
(Spraights  v.  Rowley,  39  N.  Y.  441 ;  Ballard  v.  BurQett,  40 
•  id.  314.)  It  follows  from  the  conclusions  here  reached  that 
no  error  was  committed  by  the  court  in  the  trial  of  this  action, 
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in  the  admission  or  rejection  of  evidence,  or  in  refusing  to  find 
as  requested  by  the  defendant. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Earl,  J.,  dissenting,  -  and  Rapallo,  J., 
not  voting. 

Judgment  affirmed. 
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William  M.  Smillie,  Trustee,  etc.,  Respondent,   v.   Denis 

Qxottn,  Receiver,  etc.,  Appellant. 

Under  the  Act  of  1840  (Chap.  80,  Laws  of  1840),  providing  for  insurance  on 
the  lives  of  husbands  for  the  benefit  of  their  wives,  an  assignment  by  a 
married  woman  of  a  policy  of  insurance  on  the  life  of  her  husband  can- 
not be  attacked  by  a  creditor  of  the  wife  on  the  ground  that  the  policy 
was  not  assignable. 

It  teems  that  only  the  wife,  or  her  personal  representatives,  can  avoid  the 
assignment. 

Where  a  married  woman,  during  the  life  of  her  husband,  assigned  such  a 
policy  in  trust  for  the  benefit  of  her  children,  held,  that  her  judgment 
creditors  could  not  attack  the  assignment  as  fraudulent;  that  as  the  credi- 
tors could  not  take  the  policy  so  as  to  bar  her  right,  it  was  no  fraud  for 
her  to  make  the  assignment. 


(Argued  November  28, 1882;  decided  December  12, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  October  28,  1881,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term.     (Reported  below,  25  Hun,  332.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

ilT.  H.  Clement  for  appellant.  The  assignments  made  by 
Mrs.  Tetens  to  the  plaintiff,  prior  to  the  death  of  her  husband, 
were  absolutely  void.  (Barry  v.  Eq.  L.  Ins.  Soc.,  59  N.  T. 
587 ;  Eadie  v.  Slwvmcm,  26  id.  9 ;   Wilson  v.  Zaiorenoe,  76  id. 
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585 ;  Fowler  v.  Butterly,  78  id.  68 ;  Brwnvmer  v.  (John,  86  id. 
11 ;  45  id.  726 ;  De  P&yster  v.  Rowland,  8  Oow.  277 ;  Martin 
v.  DweGy,  6  Wend.  9.)  The  act  of  1840  was  an  enabling  one, 
confers  a  special  privilege,  and  is  in  the  nature  of  a  law  ex- 
empting goods  from  execution.  (Barry  v.  EqwUcMe,  59  N. 
Y.  594.)  There  could  be  no  trust  for  die  benefit  of  the  chil- 
dren, because  they  had  no  interest  in  the  policies  unless  Mrs. 
Tetens  died  before  their  father.  (Barry  v.  Equitable  Life, 
59  N.  Y.  598 ;  Payne  v.  Becker,  86  id.  158.)  A  voluntary 
assignment  of  a  life  insurance  policy  is  void  as  to  creditors. 
(29  Beav.  637.)  An  assignee  in  trust  for  creditors  or  a  gran- 
tee in  a  voluntary  conveyance  does  not  occupy  the  position  of 
a  purchaser  for  value,  and  his  innocence  of  any  fraudulent  in- 
tent will  not  protect  his  title,  if  for  any  reason  it  may  be  ad- 
judged fraudulent  as  to  creditors.  (  Young  v.  Sermon,  66  N. 
Y.  374 ;  Griffin  v.  Marquardt,  17  id.  28  ;  Salomon  v.  Moral, 
53  How.  342 ;  Smart  v.  Homing,  52  id.  305 ;  N.  Y.  &  H.  R. 
R.  Go.  v.Kyle,  5  Bosw.  587 ;  Rathbun  v.  Dow,  18  Barb.  272 ; 
Wood  v.  Hunt,  38  id.  302 ;  Mohawk  Bk.  v.  Atwater,  2  Paige, 
54.) 

Thomas  O.  Shearman  for  respondent.  Policies  of  this  de- 
scription cannot  be  made  the  subject  of  ordinary  traffic  by  the 
wife  during  the  life-time  of  her  husband.  {Barry  v.  Equitable 
L.  Soc.,  59  M".  Y.  587,  593 ;  Badie  v.  Slimmon,  26  id.  9 ; 
Wilson  v.  Lawrence,  76  id.  585 ;  affirming  13  Hun,  238 ; 
Brummer  v.  Cohn,  86  N.  Y.  11.)  The  assignment  was  valid 
as  in  consideration  of  it  an  agent  of  the  children  paid  the 
premiums  on  their  behalf  and  thus  kept  the  policies  alive. 
(Thompson  v.  Insurance  Co.,  104  II.  S.  252  ;  Boehner  v. 
Knickerbocker  L.  Ins.  Co.,  63  N.  Y.  160  ;  Baker  v.  Mut.  L. 
Ins.  Co.  43  id.  283 ;  Hudson  v.  Knickerbocker  Ins.  Co.,  28 
K  J.  Eq.  167 ;  Wheeler  v.  Conn.  L.  Ins.  Co.,  16  Hun,  317 ; 
Bouton  v.  Am.  L.  Ins.  Co.,  25  Oonn.  542 ;  Busley  v.  i\T.  A. 
Ins.  Co.,  40  Md.  572.)  The  payment  of  the  premiums  accruing 
subsequent  to  the  assignment  estops  Mrs.  Tetens  and  Messrs. 
Borke  (and  therefore  the  receiver,  who  only  represents  them) 
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from  now  objecting  to  the  validity  of  the  assignment.  (Thump* 
son  v.  Blanchard,  4  N".  Y.  303 ;  Wendell  v.  Van  Rensselaer, 
1  Johns.  Oh.  344 ;  Hibbard  v.  Steward,  1  Hilt.  207 ;  Samnds 
v.  McLaughlin,  85  N.  Y.  647 ;  Tylee  v.  Fates,  3  Barb.  222 ; 
TiUon  v.  Nelson,  27  id.  595 ;  Town  v.  JVeedham,  3  Paige, 
545 ;  Wood  v.  &%,  32  N.  Y.  105  ;  BvshneU  v.  Chautauqua 
Co.  Bk.,  74  id.  290.)  The  assignment  cannot  be  set  aside  as 
fraudulent  as  against  creditors.  (  Youmans  v.  Boomhower,  3  T. 
&  0. 21 ;  Whiting  v.  Barrett,  7  Lans.  106 ;  Mathews  v.  Feaver, 
1  Cox, 278;  JT*fenv.4&?yer,33 Wis.319;  Pifev.  Jtfi£w,23id. 
164 ;  Breutzer  v.  2feZ£,- 11  id.  114 ;  Smith  v.  Rumsey,  33  Mich. 
183  ;  Lishey  v.  Perry,  6  Bush,  315 ;  Ddashvmt  v.  Frau,  44 
Iowa,  613 ;  Ftft^An  v.  Thompson,  17  111.  78 ;  Wilchester  v. 
#adtfy,  72  N.  0. 115 ;  Legro  v.  Fiwrf,  10  Me.  161 ;  Bixon  v. 
George,  18  Kans.  253;  Bearman  v.  Bearman,  4  Ala.  521; 
Planters' Bk.  v.  Henderson,  4  Humph.  75 ;  Wolf  v.  Van  Metre, 
23  Iowa,  397 ;  ZferJy  v.  Weyrich,  8  Neb.  174 ;  Kerr  on  Ftaod, 
209  ;  Oassett  v.  #tw^,  4  Mete.  486 ;  MoCaidey  v.  Bodes,  7 
B.  Monr.  462 ;  GaUego  v.  GaUego,  2  Brock.  285 ;  Partridge 
v.  Arnold,  73  HI.  600  ;  Leonard  v.  Clinton,  26  Hun,  288.) 
The  assumption  by  the  plaintiff  of  the  duties  and  responsi- 
bilities of  trustee,  involving  considerable  labor  and  inconven- 
ience, and  thus  being  prejudicial  to  him,  constitutes  a  con- 
sideration sufficient  to  support  a  contract.  ( White  v.  Baxter, 
71  K  Y.  254;  Sands  v.  Oroohe,  46  id.  564;  Becker  v.  Jud- 
son,  16  id.  449 ;  Wood  v.  Jackson,  8  Wend.  9 ;  Whdcun  v. 
Whdan,  3  Cow.  537 ;  VerpUmck  v.  Sterry,  12  Johns.  533 ; 
1  Johns.  Ch.  261 ;  Freeman  v.  Freeman,  43  K  Y.  34 ;  Nor- 
ton v.  Mattery,  63  id.  434  ;  Dygert  v.  Remerschneider,  32  id. 
629 ;  39  Barb.  417.)  It  cannot  be  adjudged  fraudulent  against 
creditors,  unless  the  assignee  as  well  as  the  assignor  was  guilty 
of  a  fraudulent  intent.  (Dudley  v.  Damforih,  61  N.  Y.  626 ; 
Carpenter  v.  Muren,  42  Barb.  300 ;  Van  Wyck  v.  Baker,  16 
Hun,  169 ;  Waterbwry  v.  Sturtevant,  18  Wend.  353  ;  2  R.  S. 
137,  §  5.)  The  money  collected  under  such  a  policy,  even  by 
the  widow  herself,  is  not  liable  for  her  debts  contracted  while 
her  husband  was  living.     (Leonard  v.  Clinton,  26  Hun,  288.) 
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Eabl,  J.  On  the  13th  day  of  November,  1866,  the  Equitable 
life  Assurance  Society  issued  a  policy  of  insurance  upon  the 
life  of  Louis  Tetens,  for  the  sum  of  $5,000,  payable  on  his 
death  to  his  wife  Mary  Ann  Tetens,  for  her  sole  use,  if  living, 
in  conformity  with  the  statute,  and  if  not  living,  to  the  children 
of  Louis  Tetens.  On  the  29th  day  of  January,  1878,  the  com- 
pany issued  another  policy  containing  similar  provisions  on  the 
life  of  Louis  Tetens,  for  $10,000.  Both  policies  were  issued 
on  the  application  of  Mr.  Tetens,  and  he  paid  all  the  premiums 
prior  to  March  22, 1878.  .  On  that  day  Mrs.  Tetens  executed  in- 
struments in  writing  under  seal,  assigning  all  her  right,  title  and 
interest  in  the  two  policies,  and  in  all  money  which  might  be  pay- 
able under  the  same,  to  the  plaintiff  as  trustee  for  her  four  chil- 
dren, who  were  also  children  of  Louis  Tetens.  At  the  same 
time  plaintiff  executed  an  instrument  in  writing,  by  which  he 
agreed  to  collect  the  amounts  due  on  the  policies  and  invest  the 
snms  thus  realized,  in  good  and  safe  securities,  and  pay  the 
interest  derived  from  the  investments  toward  the  support  of 
*  the  four  children  of  Mrs.  Tetens,  and  when  three  of  them,  who 
were  sons,  should  attain  the  age  of  twenty-one  years,  pay  to 
them,  respectively,  equal  shares  of  the  principal  sum  so  in- 
vested, and  the  interest,  if  any ;  and  when  the  daughter,  one 
of  the  four,  attained  the  age  of  eighteen,  pay  her  an  equal 
share  with  the  sons.  One  year  after  the  execution  of  the  as- 
signment Mr.  Tetens  died.  On  the  1st  day  of  March,  1878, 
Edward  Korke  and  James  Rorke  recovered  a  judgment  of  fore- 
closure against  Mr.  and  Mrs.  Tetens,  by  which  judgment  Mrs. 
Tetens  was  made  personally  liable  for  any  deficiency  which 
should  exist  after  applying  the  proceeds  of  the  sales  of  the 
mortgaged  premises  upon  the  mortgage  debt.  In  April  there- 
after a  judgment  for  deficiency  was  duly  entered  and  docketed 
against  Mrs.  Tetens  for  upwards  of  $5,000 ;  and  execution  hav- 
ing been  issued  upon  that  judgment  and  returned  unsatisfied, 
proceedings  supplementary  to  execution  were  instituted  against 
her,  the  result  of  which  was,  that  on  the  4th  of  June,  1879, 
the  defendant  was  appointed  the  receiver  of  her  property. 
The  plaintiff  having  commenced  an  action  against  the  insur- 
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ance  company  to  recover  the  amount  insured  by  the  two  poli- 
cies, it  paid  the  money  into  court,  and  Quinn,  the  receiver,  was, 
by  an  order  of  the  court,  made  a  party  defendant ;  and  the 
question  to  be  determined  is  which  of  these  parties  is  entitled 
to  the  fund  thus  paid  into  court. 

Each  of  these  policies,  it  is  conceded,  was  issued  pursuant  to 
chapter  80  of  the  Laws  of  1840,  and  hence,  according  to  the 
cases  of  Eadie  v.  SHimman  (26  N.  Y.  9),  and  Bcnrry  v.  The 
Equitable  Life  Assurance  Society  (59  id.  587),  and  other  cases 
of  a  like  character,  they  were  not,  in  a  general  sense,  assignable 
by  Mrs.  Tetens.  There  is  nothing  in  the  statute  referred  to 
which  expressly  prohibits  such  an  assignment ;  but  it  was  held 
in  the  cases  referred  to  that  it  would  be  against  the  spirit  and 
policy  of  the  statute  to  allow  such  a  policy  to  be  assigned  by  a 
wife  during  the  life-time  of  her  husband.  As  said  by  Judge 
Dsnio,  in  the  case  of  Eddie  v.  SUmrnon,  "  it  would  be  a  vio- 
lation of  the  spirit  of  the  provision  to  hold,  that  a  wife  insured 
under  this  act  could  sell  or  traffic  with  her  policy  as  though  it 
were  realized  personal  property,  or  an  ordinary  security  for 
money."  It  was  held  that  it  was  the  purpose  of  the  statute  to 
secure  a  provision  for  widows  and  orphans.  The  policy  of  the 
statute  has  since  been  relaxed.  By  chapter  821  of  the  Laws  of 
1873,  it  was  provided,  among  other  things,  that  in  case  a  mar- 
ried woman,  for  whose  benefit  such  a  policy  had  been  issued, 
had  no  child  or  children  born  of  her  body,  she  could  dispose 
of  the  policy  by  a  last  will  and  testament,  or  by  a  deed  duly 
executed  and  acknowledged,  to  any  person  whatever.  After 
the  passage  of  that  act,  the  law  seemed  to  be  solicitous  only  for 
children,  and  when  there  were  no  children  a  married  woman 
could  divest  herself  of  any  interest  she  had  in  the  policy ;  and 
that  statute  applied  to  policies  issued  before,  as  well  as  to  those 
issued  after  its  passage.  Still  later,  by  the  act  chapter  248  of 
the  Laws  of  1879,  all  policies  theretofore,  or  thereafter  issued, 
upon  the  lives  of  husbands  for  the  benefit  of  their  wives,  were 
made  assignable  by  the  wife,  with  the  consent  of  the  husband, 
to  any  person  whatever.  Therefore  it  cannot  now  be  said 
that  this  assignment  by  the  wife,  for  the  benefit  of  her  chil- 
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dren,  was  at  the  time  it  was  made  in  contravention  of  the  spirit 
or  policy  of  the  law.    It  was  rather  in  the  line  of  such  policy. 

But  as  this  policy  was  not  assigned  with  the  formalities  re- 
quired by  the  statute  of  1873,  we  may  assume  that  the  case 
must  be  governed  by  the  decisions  made  under  the  statute  of 
1840.  The  object  of  that  statute,  as  construed  by  the  courts, 
in  cases  like  this  was  to  secure  the  insurance  for  the  benefit  of 
the  wife,  if  she  should  survive  her  husband ;  and  in  all  the 
cases  upon  the  subject,  the  policies  had  been  assigned  out  of 
the  family,  in  violation  of  the  spirit  and  policy  of  the  law,  and 
in  all  of  them  the  wife  asserted  her  claim  against  the  assign- 
ment which  had  been  made.  In  this  case,  even  if  it  be  con- 
ceded that  Mrs.  Tetens  could  have  avoided  the  assignments  of 
these  policies,  could  anybody  else  avoid  them? 

It  would  certainly  be  in  violation  of  the  spirit  and  policy  of 
the  law  to  allow  her  creditors  to  come  in  and  avoid  assignments 
which  she  had  made,  either  for  her  benefit  or  the  benefit  of 
her  children,  and  thus  sweep  away  the  whole  insurance.  It  is 
sufficient  to  hold  that  in  a  proper  case  she,  or  her  personal  rep- 
resentative can  avoid  the  assignments,  and  thus  at  all  times 
claim  the  benefit  which  it  was  the  purpose  of  the  statute  to 
secure  to  her.  But  if  she  does  not  seek  to  avoid  the  assign- 
ments, and  reclaim  the  policies,  or  to  secure  the  moneys  due 
upon  them,  she  cannot  be  compelled  to.  She  could  take  the 
money  upon  the  policies  and  give  it  away ;  and  she  could  re- 
nounce all  claim  to  it  and  allow  any  person  under  her  assign- 
ments to  receive  it.  She  is  sufficiently  protected  if  she  is 
permitted  to  assert  the  invalidity  of  the  assignments.  It  will 
do  her  no  good,  and  do  her  family  no  good,  if  creditors  or 
strangers  are  permitted  to  come  in  and  assert  the  invalidity  of 
the  assignments,  for  the  purpose  of  sweeping  away  the  amount 
of  the  insurance.  We  are,  therefore,  of  the  opinion  that  this 
defendant,  representing  judgment  creditors  of  Mrs.  Tetens, 
was  not  in  a  position  to  assail  her  assignments  under  the  stat- 
ute of  1840. 

It,  therefore,  only  remains  to  be  inquired  whether  these  as- 
signments  were  fraudulent  as  to  the  judgment  creditors,  and 
Sickels  —  Vol.  XLV.        63 
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therefore  void ;  and  we  are  clearly  of  the  opinion  that  they 
were  not.  At  any  time  prior  to  the  death  of  Mr.  Tetens 
she  had  no  interest  in  these  policies  which  a  creditor  could 
seize.  If  she  had,  then  the  policy  of  the  law  could  be  thwarted 
in  every  case.  She  could  keep  these  policies  in  life  if  she 
chose,  or  allow  them  to  lapse.  She  was  not  bound  to  keep  up 
the  insurance,  neither  was  her  husband  bound  to  keep  it  up  for 
her  benefit  As  she  was  not  in  a  position  to  assign  the  policies 
to  her  creditors  so  as  to  absolutely  cut  off  her  right,  her  credi- 
tors could  not  take  them  so  as  to  bar  her  right,  and,  therefore, 
it  was  no  fraud  upon  her  creditors  for  her  to  make  the  assign- 
ments at  that  time  to  her  children.  It  was  like  the  disposition 
of  property  exempt  from  execution  of  which  creditors  cannot 
complain.  (  Youmans  v.  Boomhower,  3  N.  Y.  Sup.  [T.  &  C] 
21;  Whiting  v.  Barrett,  7  Lans.  106;  Legro  v.  Lord,  10 
Me.  161,  and  other  cases  cited  in  the  brief  of  respondent's 
counsel.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Tract/,  J.,  absent. 

Judgment  affirmed. 


Washington  E.  Hall,  Plaintiff  in  Error,  v.  The  People  of 
the  State  of  New  Yoke,  Defendant  in  Error. 

An  indictment  for  a  willful  neglect  of  duty  by  the  accused  as  an  inspector 
of  election  in  the  city  and  county  of  New  York,  charged  that  he  and  his 
associates  had  been  "duly  and  lawfully  designated  and  appointed  and 
qualified''  as  inspectors;  that  they  "then  and  there  were"  such  in- 
spectors and  acted  as  such.  Held,  that  the  indictment  sufficiently  showed 
that  all  the  essentials  required  by  the  statute  (Chap.  675,  Laws  of  1879) 
had  been  complied  with  to  make  the  accused  an  inspector  ;  that  it  was 
not  necessary  to  allege  specifically  that  he  took  the  oath  of  office  and  re- 
ceived a  certificate  of  his  appointment. 

The  indictment  alleged  that  the  accused  and  his  associate  inspectors  made 
and  completed  a  canvass  of  the  votes  cast,  and  made  "  triplicate  state- 
ments of  the  result  of  such  canvass  and  estimate  of  such  votes  and  bal- 
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lota  so  east/'  and  after  pasting  and  attaching  the  sample  ballots,  signing 
the  statement  and  adding  their  certificate,  delivered  it  to  the  proper 
authority  ;  that  they  did  not  perform  the  duty  imposed  upon  them,  of 
stating  in  words,  at  fall  length,  opposite  each  ballot  attached,  written 
partly  on  the  ballot  and  partly  on  the  statement,  the  whole  number  of 
such  ballots  cast.  It  was  claimed  on  the  part  of  the  accused  that  the  in- 
dictment was  defective  in  not  alleging  that  the  statement  had  a  caption  as 
required  by  the  statute,  also  in  not  reciting  the  contents  of  the  certificate 
attached.  Held  untenable. 
The  election  was  for  aldermen  ;  it  was  claimed  that  the  law  under  which 
the  election  was  held  was  unconstitutional,  as  it  did  not  permit  each 
voter  to  vote  for  all  the  aldermen  to  be  elected ;  that,  therefore,  there 
was  no  election,  and  no  crime  was  committed.  Held  untenable  ;  that 
the  inspectors  could  not  excuse  their  violation  of  duty  by  questioning  the 
constitutionality  of  the  statute. 

(Argued  November  24, 1882  ;  decided  December  12, 1882.) 

Ebbob  to  the  General  Term  of  the  Supreme  Court,  in  the 
first  judicial  department,  to  review  judgment  entered  upon  an 
order  made  October  28,  1881,  which  affirmed  a  judgment  of 
the  Court  of  Oyer  and  Terminer  in  and  for  the  city  and  county 
of  New  York,  entered  upon  a  verdict  convicting  the  plaintiff 
in  error  of  willful  neglect  of  duty  as  an  inspector  of  election. 

The  facts  pertinent  to  the  questions  discussed  are  stated  in 
the  opinion. 

William  F.  Howe  for  plaintiff  in  error.  The  indictment 
fails  to  charge  any  offense  under  the  statute.  (Laws  of  1872, 
chap.  675,  §  13.)  The  indictment  fails  to  show  that  the  de- 
fendant's omission  was  in  a  statement  as  provided  by  statute. 
(Laws  of  1872,  chap.  675,  §  54 ;  People  v.  N.  7.  C.  It.  B.  Con 
5  Park.  195 ;  Comm.  v.  Miller,  2  Pars.  481 ;  1  Whart.  Crim.. 
Law  [7th  ed.],  §§  430,  431,  435.)  The  statute  under  which 
the  aldermen  were  to  be  elected  is  unconstitutional.  (State 
Const.,  §  1  of  art.  2 ;  People  v.  Perley,  80  N.  T.  624.) 

John  Vincent  for  defendant  in  error. 

Finch,  J.  The  plaintiff  in  error  was  indicted  for  a  willful 
neglect  of  duty  as  an  inspector  of  election  in  an  election  district 
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in  the  city  and  county  of  New  York,  in  failing  to  state  in 
words  at  full  length,  upon  the  statement  of  the  result  of  the 
election  the  number  of  ballots  of  each  kind  that  were  received. 
He  was  convicted  and  sentenced,  and,  after  affirmance  by  the 
General  Term,  brings  a  writ  of  error  to  this  court. 

He  assails  the  indictment  upon  the  ground  that  it  fails  to 
show  that  he  was  an  inspector  of  election,  because  it  does  not 
allege  that  he  took  the  oath  of  office  and  received  a  certificate 
of  his  appointment.  The  allegations  are,  that  the  accused  and 
his  associates  had  been  "  duly  and  lawfully  designated,  and 
appointed  and  qualified"  as  such  inspectors;  that  they  "then 
and  there  were"  such  inspectors,  and  that  they  acted  as  such. 
These  allegations  are  quite  sufficient.  That  they  were  lawfully 
" qualified"  and  actually  were  inspectors  implies  that  all  the 
essentials  to  their  being  such  had  been  complied  with.  The 
statute  provides  (Laws  of  1872,  chap.  675),  that  inspectors  of 
election  shall  be  "selected  and  appointed"  by  the  board  of 
police ;  that  those  thus  chosen  shall  be  "  citizens  of  the  United 
States  and  of  the  State  of  New  York,  of  good  character,  and 
able  to  read,  write  and  speak  the  English  language  under- 
standingly,"  qualified  voters  and  not  candidates  at  the  election ; 
that  those  selected  shall  be  notified,  examined  as  to  their  quali- 
fications, and,  if  approved,  shall  take  the  prescribed  oath  of 
office,  and  that  "  whoever  shall  be  nominated,  approved,  and 
sworn  into  office  as  an  inspector  of  election  shall  receive  a 
certificate  of  appointment  from  the  board  of  police."  (§  13.) 
All  these  details,  except  the  certificate,  are  descriptive  of  the 
mode  of  appointment,  and  the  certificate  is  provided  as  the 
official  evidence  of  the  accomplished  fact.  The  averments  of 
the  indictment  covered  them  all.  It  alleged  that  the  inspectors 
were  duly  designated,  duly  appointed,  and  duly  qualified. 
That  involves  their  proper  selection,  their  due  approval,  and 
that  they  qualified  by  taking  the  oath  of  office.  It  further 
alleged  that  they  were  inspectors  and  acted  as  such.  It  was 
not  necessary  to  add  specifically  that  they  had  received  the 
evidence  of  their  appointment. 

It  is  further  objected  that  the  indictment  fails  to  show  that 
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the  inspector's  omission  was  in  a  statement  as  provided  by 
statute.  In  that  respect  the  indictment  alleges  that  the  accused 
and  his  associate  inspectors  made  and  completed  a  canvass  of 
the  votes  cast,  and  therenpoh  made  "  triplicate  statements  of 
the  result  of  such  canvass  and  estimate  of  such  votes  and  bal- 
lots so  cast "  and  which  showed  "  what  purported  to  be  the 
whole  number  of  votes  and  ballots  so  cast,"  and  after  pasting 
and  attaching  the  sample  ballots,  and  signing  the  statement  and 
adding  their  certificate  delivered  it  to  the  proper  authority.  It 
is  further  averred  that  upon  this  statement  so  made  and  de- 
livered it  was  the  duty  of  the  inspectors  to  state  in  words  at 
full  length  opposite  each  ballot  attached,  and  written  partly  on 
such  ballot  and  partly  on  such  statement,  the  whole  number  of 
such  ballots  cast,  which  duty  was  not  performed.  It  is  urged, 
however,  that  the  statement  required  by  the  statute  must  have 
a  specified  caption  and  end  with  a  prescribed  certificate ;  that 
the  statement  mentioned  in  the  indictment  was  not  described 
as  having  a  caption,  and  although  a  certificate  in  due  form  of 
law  was  alleged  to  have  been  attached  yet  its  contents  were 
not  recited ;  and,  therefore,  the  statement  pleaded  was  not  the 
statement  dictated  by  the  statute.  Quite  enough  was  pleaded  to 
show  that  it  was.  It  was  made,  certified  and  delivered  as  the 
result  of  the  canvass,  and  was  none  the  less  so  because  it  may 
have  had  other  defects  and  omissions  besides  the  specific  one 
pleaded  in  the  indictment;  and  the  suggestion  that  the  in- 
spectors may  have  delivered  a  proper  statement,  together  with 
the  one  complained  of,  is  fairly  answered  by  the  reply  that 
they  were  at  liberty  to  prove  such  fact  if  it  was  true. 

The  election  was  for  aldermen.  It  is  further  said  that  the 
statute  under  which  the  aldermen  were  elected  was  unconsti- 
tutional, because  out  of  the  three  aldermen  to  be  elected  in  each 
senate  district  each  voter  could  vote  only  for  two,  and  out  of 
six  aldermen  at  large  could  vote  for  only  four.  The  inference 
sought  to  be  drawn  that,  therefore,  no  aldermen  were  to  be 
elected,  and  so  no  crime  was  committed,  does  not  follow.  The 
inspectors  had  a  specific  duty  to  perform  in  honestly  counting 
and  returning  the  vote,  and  they  cannot  excuse  their  violation 
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of  the  duty  which  they  undertake  by  sitting  in  judgment  upon 
the  constitutionality  of  statutes.  The  votes  were  there ;  they 
had  been  cast  by  qualified  voters ;  they  were  in  favor  of  certain 
persons  for  the  office  of  alderman ;  those  persons  and  the 
public  had  a  right  to  a  true  count  and  return ;  and  the  ultimate 
consequences  did  not  at  all  concern  the  inspectors,  or  excuse 
them  for  perpetrating  a  fraud. 

We  discover  no  reason  for  disturbing  the  judgment  against 
the  accused,  and  it  should  be  affirmed. 

All  concur,  except  Tracy,  J.,  absent. 

Judgment  affirmed. 
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J  90  50s1     James  R.  Pringle,  Respondent,  v.  Smith  T.  Woolworth,  as 
""~90~~562  Receiver,  etc.,  Appellant. 

171  4494| 

The  record  of  a  judgment  of  a  Court  of  Common  Pleas  of  a  county  in 
another  State,  in  the  absence  of  evidence  to  the  contrary,  is  to  be  re- 
garded as  a  judgment  of  a  court  of  general  jurisdiction,  and  is  entitled 
to  every  presumption  in  favor  of  its  validity  and  regularity. 

In  an  action  upon  a  judgment  rendered  in  Pennsylvania  against  an  insur- 
ance corporation  of  this  State,  the  record  of  the  judgment  produced  in 
evidence  showed  service  of  summons  upon  the  insurance  commissioner 
of  Pennsylvania.  Plaintiff  also  gave  in  evidence  the  statute  of  that 
State  establishing  an  insurance  department,  which  prohibits  a  foreign 
insurance  company  from  doing  business  in  the  State  until  it  has  filed  a 
stipulation  agreeing  that  process  affecting  the  company  served  on 
the  "commissioner,  or  the  party  designated  by  him,  or  the  agent 
specified  by  the  company  to  receive  service  of  process  for  the  said 
company,  shall  have  the  same  effect  as  if  served  personally  on  the  com- 
pany within  the  State,"  and  in  case  the  company  ceases  to  maintain  such 
agent,  that  "  such  process  may  thereafter  be  served  on  the  insurance 
commissioner.'*  The  pleadings  admitted  that  the  company  was  engaged 
in  the  business  in  Pennsylvania  when  the  action  was  commenced,  and 
the  policy  in  question  was  countersigned  by  its  State  agent  in  that  State. 
Held,  that  it  was  to  be  presumed  that  the  required  stipulation  was  filed; 
that  the  statute  authorized  the  service  upon  the  commissioner ;  and  that 
the  judgment  stood  on  the  same  footing  as  If  personal  service  had  been 
made  upon  the  corporation. 

Also  held,  that  defendant  was  not  entitled  to  show,  as  a  defense,  a  breach 
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by  plaintiff  of  a  condition  of  the  policy  ;  that  the  Pennsylvania  judgment 
wae  conclusive  as  to  any  defense  which  might  have  been  made  in  the 
action  wherein  it  waa  rendered. 

Defendant  was  appointed  receiver  of  said  corporation  before  the  com- 
mencement of  the  suit  in  Pennsylvania.  It  did  not  appear  and  was  not 
claimed  that  the  corporation  had  been  dissolved.  HM%  that  plaintiff 
was  not  debarred  by  the  appointment  of  a  receiver  from  maintaining  an 
action  against  the  corporation ;  and  that  the  judgment,  in  the  absence  of 
fraud  or  collusion,  conclusively  established,  as  against  defendant  and 
the  other  creditors,  the  validity  and  amount  of  plaintiff's  claim  upon  his 
policy. 

U  teems  that  if  any  reason  existed  to  question  the  judgment,  it  was  the 
duty  of  the  receiver  to  have  applied  to  the  court  rendering  it  to  reopen 
the  judgment  and  to  permit  him  to  defend. 

(Submitted  November  34, 1882 ;  decided  December  12, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  the  second  Tuesday  of  June,  1881,  which  af- 
firmed a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict 
and  affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  against  defendant  as  receiver  of  the 
Homestead  Fire  Insurance  Company  upon  a  judgment  rendered 
in  plaintiff's  favor  against  that  company,  the  particulars  of 
which,  as  well  as  the  material  facts,  are  stated  in  the  opinion. 

John  Lansing  for  appellant  The  allegations  contained  in 
the  complaint  as  to  the  jurisdiction  of  the  court  of  Mercer 
county,  of  the  subject-matter  and  of  the  person  of  the  defendant 
in  the  suit  therein,  and  the  designation  of  the  insurance  com- 
missioners of  Pennsylvania  as  the  person  on  whom  process 
against  the  Homestead  Insurance  Company  should  be  served, 
were  put  in  issue  by  the  answer  of  the  defendant.  (Code  of 
Civil  Proa*  §§  507,  519 ;  Van  Brunt  v.  Day,  81  N.  T.  251- 
254 ;  Fellows  v.  MuUer,  6  J.  &  S.  137-141 ;  Smith  v.  Grate, 
59  How.  275  ;  Harris  v.  Herrieh,  9  Abb.  K  C.  379 ;  Calhoun  v. 
Hatten,  25  Hun,  155 ;  AUis  v.  Leonard,  46  K  Y.  688  ;  Perm. 
Coal  Co.  v.  Blake,  85  id.  226-234 ;  Youngs  v.  Kent,  46  id. 
672-673  ;  People  v.  Northern  E.  R.  Co.,  42  id.  217-227-232.) 
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The  judgment  recovered  in  the  Pennsylvania  court  is  void,  as  the 
court  obtained  no  jurisdiction  of  the  defendant  in  the  suit,  either 
by  personal  service  on  the  defendant  or  any  of  its  officers  or 
agents.  {Galpin  v.  Page,  18  Wall  850,  366-368 ;  Gibbs  v. 
Queen  Ins.  Co.,  63  N.  Y.  114, 125 ;  2  Best  on  Evidence,  §  353 ; 
Ferguson  v.  Crawford,  70  K  Y.  253-257 ;  Kerr  v.  Kerr,  41  id. 
272 ;  Hoffman  v.  Hoffman,  46  id.  30 ;  Noyes  v.  Butler,  6  Barb. 
613  ;  Shumway  v.  Stillman,  4 Cow.  292 ;  Howard v.  Bassette,2 
Hill,  301 ;  Oakley  v.  AspenweU,  4  N.  Y.  512-521 ;  Kennier  v. 
Kennier,  45  id.  535-541 ;  2  Phillips  on  Evidence  [Edwards'  ed.], 
172-173 ;  Robinson  v.  Ward's  Ears.,  8  Johns.  87-90 ;  IfArcey 
v.  Ketchum,  11  How.  [U.  8.]  165  ;  Ddbson  v.  Pewrce,  12  N. 
Y.  156-164;  Sheriff  v.  Smith,  47  How.  470;  Bradshaw  v. 
Heath,  13  Wend.  407-413  ;  Code  of  Civil  Proa,  §  532 ;  Brown 
v.  Balds,  3  Lans.  283-291  ;  Starbuck  v.  Murray,  5  Wend. 
148;  Andrews  v.  Montgomery,  19  Johns.  163;  Hill  v. 
MendenhaR,  21  Wall.  453 ;  Schwmger  v.  Hickok,  53  N.  Y. 
280.)  The  judgment  recovered  in  the  State  of  Pennsylvania 
if  good  against  the  Homestead  Insurance  Company  is  not 
binding  on  the  receiver,  the  defendant  in  this  action,  nor  is  it 
even  evidence  against  him  in  this  suit.  (3  R.  S.  [6th  ed.]  654, 
§§  82,  86,  88,  94 ;  Matter  of  Eagle  Iron  Works,  3  Edw.  Ch. 
385 ;  Matter  of  Waterbury,  8  Paige,  380 ;  Atty.-Gen.  v.  Z.  cfe 
F.  Ins.  Co.,  4  id.  224 ;  McEvers  v.  Lawrence,  Hoff.  Ch.  171- 
175  ;  Campbell  v.  HaU,  16  K  Y.  575-578 ;  MiUer  v.  White, 
50  id.  137-141 ;  People  v.  Murray,  73  id.  535-538 ;  Tinkham 
v.  Borst,  24  How.  246 ;  1  Greenleaf  on  Evidence,  §  189 ;  Coan 
v.  Osgood,  15  Barb.  583-588 ;  Goddard  v.  Benson,  15  Abb. 
191 ;  liequa  v.  Holmes,  16  N.  Y,  193 ;  Stacy  v.  Thrasher, 
6  How.  [U.  8.]  44-59 ;  Aspeden  v,  Nixon,  4  id.  467 ;  Grout 
v.  Chamberlain,  4  Mass.  611 ;  Edward  v.  Diefendorf,  5  Barb. 
398,  407 ;  Hammon  v.  Huntly,  4  Cpw.  493  r;  Cayuga  Bk.  v. 
Bennett,  6  Hill,  236 ;  Miller  v.  White,  50  N.  Y.  137-141 ; 
Many  v.  Jogger,  1  Blatchf.  376.)  By  virtue  of  the  appoint- 
ment of  the  receiver,  the  insurance  company  was  virtually 
dissolved.  {Davenport  v.  City  Bk.  of  Buffalo,  9  Paige,  12, 
15 ;  In  re  Berry,  Recevoer,  26  Barb.  55 ;   Verplank  v. 
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Ins.  Co.,  2  Paige,  438-452 ;  Talmadge  v.  Pell,  9  id.  410 ; 
McOuttoch  v.  Norwood,  59  N.  T.  562-569  ;  Sturgiss  v.  Vander- 
UU,  73  id.  384 ;  Sturgiss  v.  Drew,  11  Hun,  136 ;  Tracy  v. 
i^rtf  Jfarf.  Bk.  o/Sdma,  37  N.  Y.  523 ;  Whittlesey  v.  Delaney, 
73  id.  571-574 ;  in-  re  Maybin,  15  Bankr.  Reg.  468 ;  In  re 
Williams,  5  id.  229 ;  Bradford  v.  Rice,  102  Mass.  472 ;  Noe 
v.  6?i&«w,  7  Paige,  513 ;  2  Wait's  Pr.  249.)  The  copy  of  the 
judgment-record  was  not  properly  certified  under  the  laws  of 
Congress  or  this  State.  (U.  S.  E.  S.,  §  905.)  The  defense  set 
up,  which  the  defendant  offered  to  prove,  and  which  was 
overruled  by  the  court  on  the  ground  that  the  judgment  in 
Pennsylvania  concluded  the  defendant,  is  a  perfect  defense  to 
the  action,  and  the  court  erred  in  excluding  the  same. 
(McEvers  v.  Lawrence,  Hoff.  Ch.  171-175.) 

D.  O'Brien  for  respondent.  Full  faith  and  credit  shall 
be  given  in  each  State  to  the  public  acts,  records  and  judicial 
proceedings  of  any  other  State.  Congress  may  by  general 
laws  prescribe  the  manner  of  proving  the  same,  and  the  effect 
thereof.  (U.  S.  Const.,  art.  4,  §  1 ;  U.  S.  R.  S.,  §  905  ;  Code 
of  Civ.  Proa,  §  952 ;  Abbott's  Trial  Ev.  542,  543,  544 ; 
Snyder  v.  Barber,  18  N.  Y.  468  ;  Kinnier  v.  Kinnier,  45  id. 
541 ;  Sheriff  v.  Smith,  47  How.  Pr.  470 ;  Shumway  v.  StiUr 
man,  6  Wend.  452 ;  Mills  v.  Duryea,  7  Cranch,  481 ;  2  Pet. 
Con.  Repts.  578;  McOullocJc  v.  Norwood,  4  J.  &  S.  180; 
Harrod  v.  Barretto,  1  Hall,  171 ;  Foote  v.  Stevens,  17  Wend. 
483 ;  Kemps,  Lessee,  v.  Kennedy \  5  Cranch,  173  ;  Hatcher  v. 
Mocheleau,  18  N.  Y.  86-90.)  The  defendant  was  in  no  position 
to  raise  any  question  at  the  trial  touching  the  jurisdiction  of  the 
court  that  rendered  the  judgment.  {People  v.  N.  R.  R.,  153 
Barb.  98,  122  ;  McEncroe  v.  Decker,  58  How.  250 ;  Bixby  v. 
Drexd,  9  Rep.  630 ;  People  v.  Snyder,  41  N.  Y.  397,  400 ; 
Potter  v.  Smith,  70  id.  299 ;  Ferguson  v.  Crawford,  id.  254 ; 
Miller  v.  Brenha/m,  68  id.  83  ;  Shumway  v.  Stillman,  4  Cow. 
292 ;  S.  G.,  6  Wend.  448;  Bawold  v.  Barretto,  1  Hall,  154 ; 
Black's  Case,  4  Abb.  Pr.  162 ;  Starbuck  v.  Murrey,  5  Wend. 
148;  Abbott's  Trial  Ev.  544,  545,  n.  12;  Maples  v.  Mackey, 
Sickbls— Vol.  XLV.       64 
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14  W'kly  Dig.  349.)  It  must  be  presumed  that  the  com- 
pany filed  with  the  insurance  commissioner  of  Pennsylvania 
the  stipulation  provided  for.  {La  Fayette  Ins.  Co.  v.  French,  lb 
How.  [U.  S.]  404 ; Bk.  of  U.S.  \.Dandridge,  12  Wheat.  79; 
Nelson  v.  Eaton,  26  N.  Y.  414, 415 ;  Bennett  v.  Clough,\  B.  &  A. 
301;  People  v.  City  of  Rochester,  5  Lans.  15;  Bosworth  v.  Van- 
dewalker,  53  N.  Y.  597;  Bissdl  v.  Wheelock,  11  Cush.  277; 
StockweU  v.  McOracken,  109  Mass.  84 ;  Abbott's  Trial  Ev. 
547 ;  Hunt  v.  Hunt,  72  N.  Y.  217;  La  Fayette  Ins.  Co.  v. 
French,  18  How.  [U.  S.]  404 ;  Gibbs  v.  Queen  Ins.  Co.,  63  N. 
Y.  114,  131.)  There  is  no  force  in  the  objection  that  because 
the  defendant  was  appointed  receiver  of  the  company  it  be- 
came thereby  dissolved,  and  no  action  could  thereafter  be  main- 
tained. {Kmcaid  v.  Dwindle,  59  N.  Y.  548 ;  S.  C,  37  Sup. 
Ct.  326 ;  Stancliff  v.  Ross,  57  N.  Y.  643 ;  Albany  F.  Ins.  Co. 
v.  Van  Vranken,  42  How.  Pr.  281 ;  Claflin  v.  Farmers'  Bk., 
54  Barb.  228 ;  Bk.  of  Lyons  v.  Deamon,  H.  &  D.  308.)  De- 
fendant was  not  entitled  to  give  any  proof  tending  to  show  a 
defense  to  the  original  contract  of  insurance.  The  contract 
was  merged  in  the  judgment.  (Berley  v.  Palmer*  1  Hill, 
482  ;  Lozier  v.  Westcott,  26  N".  Y.  146 ;  Hatcher  v.  Rocheleau, 
18  id.  86 ;  Ddbson  v.  Pierce,  12  id.  156 ;  Embury  v.  O'Con- 
nor, 3  id.  522;  Baker  v.  Rand,  13  Barb.  152;  Smith  v.  WUr 
son,  62  N.  Y.  286.)  The  provisions  of  the  statute  in  regard 
to  the  voluntary  dissolution  of  insolvent  corporations  apply  to 
a  receiver  appointed  after  judgment  of  dissolution,  which  dates 
back  to  the  time  of  filing  the  petition.  {Sands  v.  Hill,  55  N. 
Y.  18;  26  Barb.  60.)  The  laws  of  Pennsylvania  were  prop- 
erly proven  and  admitted,  the  book  from  which  the  same 
were  read  purporting  to  be  published  under  the  authority  of 
that  State.    (Code  of  Civil  Procedure,  §  942.) 

Andrews,  Ch.  J.  The  plaintiff  to  maintain  the  action,  pro- 
duced a  duly  authenticated  record  of  a  judgment  purporting 
to  have  been  rendered  in  the  Court  of  Common  Pleas  of  Mer- 
cer county,  Pa.,  in  an  action  brought  by  the  plaintiff 
against  the  Homestead  Fire  Insurance  Company,  a  New  York 
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corporation,  on  a  policy  of  insurance  issued  by  the  company 
May  22,  1876,  and  countersigned  at  Kittanning,  Pa.,  at  that 
date,  by  the  State  agent  of  the  company,  insuring  the  plaintiff 
in  the  sum  of  $800  for  the  term  of  three  years  against  loss  or 
damage  by  fire  to  his  dwelling-house  at  Sandy  Lake,  Mercer 
county,  Pa.  It  appears  by  the  record  that  the  action  was  com- 
menced December  2,  1878,  by  the  personal  service  of  a  sum- 
mons therein,  upon  "  J.  M.  Foster,  insurance  commissioner 
of  Pennsylvania,"  and  that  judgment  was  entered  against  the 
defendant,  for  want  of  appearance,  Feb.  15, 1879,  for  $875.09, 
damages  and  costs.  The  admission  of  the  record  was  objected 
to  upon  several  grounds.  It  was  claimed,  first,  that  it  did  not 
appear  that  the  Court  of  Common  Pleas  of  Mercer  county, 
was  a  court  of  general  jurisdiction.  There  was  no  evi- 
dence extrinsic  to  the  record  upon  this  point,  but  the  court, 
as  its  name  imports,  was  a  court  of  common-law  jurisdiction. 
The  Court  of  Common  Pleas  in  England,  is  one  of  the  most 
ancient  of  the  superior  courts  of  common  law  in  that  realm. 
The  only  limitation  in  the  jurisdiction  of  the  Court  of  Com- 
mon Pleas  in  Pennsylvania,  by  which  the  judgment  in  ques- 
tion wate  rendered,  is  a  limitation  to  be  inferred  from  the  fact 
that  it  was  a  court  of  a  particular  county  within  the  State. 
But  the  record  shows  that  it  was  a  court  of  record,  having  a 
prothonotary  or  clerk,  and  a  presiding  justice,  and  there  is  no 
suggestion  that  it  did  not  have  cognizance  of  all  actions  where 
the  cause  of  action  arose,  or  the  subject-matter  was  situated 
within  the  county  in  which  the  court  was  organized.  Courts 
of  Common  Pleas  of  counties,  under  the  former  Constitution, 
in  this  State  were  held  in  Foot  v.  Stevens  (17  Wend.  483),  to 
be  courts  of  general  jurisdiction  for  the  purpose  of  the  pre- 
sumption which  always  prevails  as  to  jurisdiction  of  courts  of 
that  character,  and  the  County  Courts  or  Courts  of  Common 
Pleas  of  other  States  have  been  treated  as  courts  of  general 
jurisdiction  for  the  purposes  of  such  presumption.  {Foot  v. 
Stevens,  supray  and  cases  cited ;  Starbuck  v.  Murray,  5  Wend. 
148.)  Limitation  of  jurisdiction  does  not  necessarily  imply  in- 
feriority of  the  court.  {Sort  v.  Seixas,  21  Wend.  40 ;  Pea- 
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cook  v.  Betty  1  Saund.  73.)  By  article  4,  section  1,  of  the 
Constitution  of  the  United  States,  fall  faith  and  credit  is 
to  be  given  in  each  State,  to  the  public  acts,  records  and  judi- 
cial proceedings  in  any  other  State,  and  we  are  of  the  opinion 
that  the  record  of  a  judgment  of  a  Court  of  Common  Fleas 
of  a  county  in  another  State,  in  the  absence  of  evidence  to  the 
contrary,  is  to  be  regarded  as  a  judgment  of  a  court  of  general 
jurisdiction,  entitled  to  every  presumption  in  favor  of  its  validity 
and  regularity. 

A  further  objection  was  made  to  the  introduction  of  the 
record  that  it  disclosed  upon  its  face  that  there  was  no  jurisdic- 
tion acquired  of  the  defendant.  The  intendment  of  the  law  is 
that  a  court  of  general  jurisdiction,  rendering  judgment,  had 
acquired  jurisdiction  both  of  the  subject-matter  and  of  the 
person ;  but  if  it  appears  by  the  record  that  the  defendant 
was  not  served  with  process,  and  did  not  appear  in  person  or 
by  attorney,  the  judgment  is  void  as  a  judgment  in  personam, 
(Shumway  v.  StiUmany  6  Wend.  447 ;  Bowwrth,  v.  Vande- 
walker,  53  N.  Y.  597,  and  cases  cited.)  The  special  ground 
of  the  objection  we  are  now  considering  is,  that  it  does  appear 
by  the  record  that  there  was  no  personal  service  of  the  summons 
upon  any  officer  or  agent  of  the  corporation,  it  being  claimed 
that  the  service  upon  the  insurance  commissioner  of  Penn- 
sylvania, was  not  a  service  upon  the  defendant.  But  in  con- 
nection with  the  record,  the  plaintiff  put  in  evidence  a  statute 
of  Pennsylvania,  passed  April  4,  1873,  establishing  an  insu- 
rance department  in  that  State.  By  the  thirteenth  section  of 
that  act  it  is  provided  that  no  insurance  company  not  of  that 
State,  nor  its  agents,  shall  do  business  in  the  State  until  a 
written  stipulation  has  been  filed  with  the  insurance  commis- 
sioner of  the  State,  duly  authenticated  by  the  company,  "  agree- 
ing that  any  legal  process  affecting  the  company,  served  on  the 
insurance  commissioner,  or  the  party  designated  by  him,  or  the 
agent  specified  by  the  company  to  receive  service  of  process 
for  the  said 'company,  shall  have  the  6ame  effect  as  if  served 
personally  on  the  company  within  the  State,  and  if  such  com- 
pany should  cease  to  maintain  such  agent  in  this  State  so  desig- 
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nated,  such  process  may  thereafter  be  served  on  the  insurance 
commissioner. "  If  this  statute  by  its  true  construction  author- 
izes service  to  be  made  in  all  cases  on  the  insurance  com- 
missioner, then  judgment  obtained  after  service  upon  the 
commissioner  stands  on  the  same  footing  as  if  service  was 
made  upon  the  officer  or  agent  of  the  company.  {Lafayette 
Ins.  Co.  v.  French,  18  How.  [U.  S.]  404 ;  Gibbs  v.  Queen  Ins. 
Co.,  63  N.  Y.  114 ;  20  Am.  Rep.  513.)  These  cases  determine 
that  where  an  insurance  company  of  one  State  does  business  in 
another,  under  a  provision  of  the  statute  of  the  latter  State,  which 
makes  service  of  process  upon  the  designated  person  within 
such  State  equivalent  to  personal  service  on  the  corporation, 
the  company  is  deemed  to  assent  to  be  bound  by  a  judgment 
rendered  upon  such  service.  The  provision  in  the  Pennsylvania 
statute  is  not  free  from  obscurity,  and  it  is  claimed  by  the  de- 
fendant that  service  upon  the  insurance  commissioner  is  only 
authorized  when  the  company  ceases  to  maintain  an  agent  in 
that  State.  But  this,  we  think,  is  not  the  true  construction 
of  the  statute.  The  service  is  authorized  to  be  made  upon  the 
insurance  commissioner,  or  the  party  designated  by  him,  or  the 
agent  specified  by  the  company,  and  the  provision  in  respect  to 
service  on  the  insurance  commissioner  when  the  company  shall 
cease  to  maintain  an  agent  in  Pennsylvania,  seems  to  have  been 
intended  to  protect  the  company  against  being  bound  by  ser- 
vice on  a  former  agent  who  may  have  ceased  to  be  such  at  the 
time  of  the  commencement  of  the  action.  Reading  the  record, 
therefore,  in  connection  with  the  statute,  the  service  upon  the 
insurance  commissioner  was  a  service  authorized  by  the  act,  if 
the  company  had  made  the  written  stipulation  provided  by  the 
thirteenth  section.  There  is  no  direct  proof  that  such  stipulation 
was  made,  but  the  pleadings  admit  that  the  corporation  was 
engaged  in  the  business  of  fire  insurance  in  the  State  of  Penn- 
sylvania, under,  and  by  virtue  of  the  laws  of  that  State,  and 
continued  such  business  until  on  or  about  January  8,  1878.  It 
would,  therefore,  have  been  illegal  for  the  company  to  have 
entered  into  a  contract  with  the  plaintiff,  or  to  have  conducted 
its  business  in  Pennsylvania  without  a  compliance  with  the  law 
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requiring  such  stipulation,  and  it  must  be  presumed  that  the 
company  complied  with  the  law,  and  was  not  engaged  in  an 
illegal  business.  The  contract  may  not  have  been  void  as  to  the 
plaintiff  although  no  such  stipulation  was  given,  because  the 
prohibition  is  aimed  at  the  company,  and  not  against  the  in- 
sured. But,  we  think,  the  principle  applies,  stated  by  Story,  J., 
in  the  Bank  of  the  U.  S.  v.  Dandridge  (12  Wheat.  79),  that 
acts  done  by  a  corporation,  which  presuppose  the  existence 
of  other  acts  to  make  them  legally  operative,  are  presumptive 
proofs  of  the  latter,  and  that  upon  this  principle  it  must  be  pre- 
sumed, in  the  absence  of  evidence,  that  the  company  complied 
with  the  act. 

The  defendant  on  the  trial  of  this  case,  offered  to  show  as  a 
defense  to  the  action,  a  breach  by  the  plaintiff  of  a  condition 
in  the  policy,  which  provided  that  all  persons  having  a  claim 
under  the  policy,  should  give  immediate  nqtice  to  the  company, 
with  the  number  of  the  policy  and  name  of  the  agent,  etc. 
But  the  court  ruled  that  the  judgment  in  Pennsylvania  was 
conclusive  upon  the  defendant  as  to  any  defense  which  might 
have  been  made  in  the  action  in  which  the  judgment  was 
rendered.  It  was  also  claimed  by  the  defendant  that  hav- 
ing been  appointed  receiver  of  the  Homestead  Fire  Insurance 
Company  before  the  commencement  of  the  suit  in  Pennsyl- 
vania, no  action  could,  after  such  appointment,  be  maintained 
against  the  company  upon  the  policy.  The  only  evidence  as 
to  the  character  of  the  receivership  of  the  defendant,  is  found 
in  the  admission  in  the  answer  of  the  allegation  in  the  com- 
plaint, that  the  defendant  "Woolworth  was  duly  appointed  re- 
ceiver of  the  estate,  property  and  effects  of  the  Homestead  Fire 
Insurance  Company.  It  was  not  claimed  on  the  trial,  nor  is  it 
now  claimed,  that  the  company  has  been  dissolved,  and.no  such 
inference  arises  upon  the  evidence  in  the  case.  Upon  this  state 
of  facts,  it  is  clear  that  the  plaintiff  was  not  debarred  by  the 
appointment  of  a  receiver  of  its  property  and  effects,  from 
maintaining  an  action  against  the  corporation  on  the  contract 
of  insurance.  Until  judgment  dissolving  the  corporation  and 
ending  its  existence,  the  contract  could  be  enforced  against  the 
company  as  well  after  as  before  the  appointment  of  the  re- 
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ceiver.  This  was  decided  in  the  case  of  Kincaid  v.  Dwinette 
(59  N.  Y.  548).  The  case  is'  analogous  to  that  of  a  suit  brought 
against  a  debtor  for  the  recovery  of  a  debt,  after  a  general  as- 
signment of  his  property  made  to  a  trustee  for  the  benefit  of 
creditors.  The  contract  between  the  debtor  and  creditor  would 
still  subsist,  and  could  be  enforced  by  suit  against  the  debtor, 
and  a  judgment  between  the  original  parties  on  the  contract 
would  necessarily  establish  the  existence  and  extent  of  the  ob- 
ligation between  them,  as  well  as  against  a  trustee  of  his  estate 
for  the  benefit  of  creditors.  Whether  it  would  give  a  priority 
in  respect  to  payment  of  the  claim,  is  another  and  quite  in- 
dependent question.  And  in  this  case  the  judgment  against 
the  company,  established  as  against  the  receiver  the  amount  of 
the  debt  or  claim  of  the  plaintiff  upon  the  policy,  and  the  re- 
ceiver had  no  right  to  reagitate  questions  litigated  in  the  action 
against  the  company,  or  to  interpose  any  defense  on  the  merits 
which  might  have  been  taken  in  the  action  in  which  the  judg- 
ment was  rendered.  The  receiver  holds  the  property  and  es- 
tate of  the  corporation  as  the  officer  of  the  court,  for  the 
purpose  of  distribution  under  the  direction  of  the  court 
among  creditors  and  stockholders,  and  in  the  absence  of  fraud 
or  collusion,  neither  of  which  is  alleged  in  respect  to  the  Penn- 
sylvania judgment,  the  receiver  and  the  other  creditors  are 
bound  thereby.  If  any  reason  existed  to  question  the  judg- 
ment against  the  company,  it  was  the  duty  of  the  receiver  to 
have  applied  to  the  court  rendering  it,  to  reopen  the  judgment, 
and  to  be  permitted  to  defend.  "We  are  therefore  of  the  opinion 
that  the  exception  taken  by  the  defendant  to  the  ruling  that 
the  judgment  conclusively  established  the  amount  of  the  debt, 
cannot  prevail.  It  will  be  for  the  court  to  direct  the  receiver 
in  respect  to  the  payment  of  creditors,  and  their  respective 
priorities.  These  are  the  only  questions  brought  to  our  atten- 
tion by  the  counsel  for  the  appellant. 

We  are"  of  opinion  that  none  of  the  exceptions  upon  which 
the  defendant  relies  are  tenable,  and  the  judgment  should  there- 
fore be  affirmed. 

All  concur,  except  Tract,  J.,  absent. 

Judgment  affirmed. 
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iS  aoo         ^  the  Matter  of  the  Estate  of  Andrew  Hood,  Deceased. 

The  decree  of  a  surrogate  having  jurisdiction,  until  opened  or  set  aside,  has 
the  same  conclusive  effect  as  the  judgment  of  any  other  court 

In  proceedings  before  a  surrogate  to  compel  an  accounting  by  executors,  as 
such,  the  petition  alleged  that  more  than  a  year  had  elapsed  since  the 
granting  of  letters  testamentary,  that  the  executors  had  sold  the  real 
estate  of  the  deceased  pursuant  to  a  power  contained  in  the  will,  etc 
No  reference  was  made  to  any  prior  accounting.  One  of  the  executors, 
on  the  return  of  the  citation,  appeared  and  interposed  an  answer  setting 
forth  a  decree  of  the  surrogate  made  on  a  prior  final  accounting  by  the 
executors,  which  decree  recited  the  issuing  of  a  citation  and  proof  of 
service  thereof  upon  the  present  petitioners,  and  their  appearance  by 
guardian  ad  litem,  duly  appointed.  The  decree  adjudged  the  final  settle- 
ment of  the  executors'  accounts  as  therein  specified.  Said  petitioners 
demurred  to  the  answer,  and  the  surrogate  sustained  the  demurrer. 
Held  error;  that  the  decree  was  prima  facie  a  good  answer  to  the  petition, 
as  it  presumptively  embraced  all  the  matters  as  to  which  the  executors 
were  liable  to  account ;  that  if  new  facts  existed,  rendering  a  further  ac- 
counting proper,  they  should  have  been  averred  in  the  petition. 

In  re  Estate  of  Hood  (27  Han.  579),  reversed. 

(Argued  November  28, 1882 ;  decided  December  12, 1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  September  12, 
1882,  which  affirmed  two  orders  of  the  surrogate  of  the  county 
of  Westchester,  one  of  which  required  Frederick  Hood  and 
Maria  Louise  Hood  to  account  as  executors  of  the  will  of  An- 
drew Hood,  deceased  ;  the  other  revoked  the  letters  testament- 
ary because  of  failure  to  comply  with  the  first  order.  (Re- 
ported below,  27  Hun,  579.) 

The  material  facts  are  stated  in  the  opinion.  • 

Edward  P.  Wilder  for  appellant.  These  petitioners  are 
bound  by  the  decree  made  in  1869.  (Code,  §  2473 ;  Harrison 
v.  Clark,  14  Wkly  Dig.  135  ;  Hood  v.  Hood,  85  N.  Y.  578.) 
Tiie  decrees  of  the  surrogate  are  unauthorized,  as  it  appears 
that  the  appellant  is  acting,  not  as  an  executor,  but  as  a  testa- 
mentary trustee,  and  that  the  provisions  of  law  applicable  to 
testamentary  trustees  have  not  been  complied  with.      (Code, 
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§  2514,  subd.  6,§§  2802-2820 ;  Kedfield'sLaw&  Prac.  of  Surr. 
[2d  ed.]  652-3,  660-1 ;  Code,  §  2819,  subd.  2 ;  Hurlinit  v. 
Durarti,  25  Alb.  L.  J.  316 ;  &  C,  14  W'kly  Dig.  287 ;  Perry 
on  Trusts  [3d  ed.],  §§  262,  263.)  The  pendency  of  the  action 
in  the  Supreme  Court,  in  Kings  county,  is  a  bar  and  defense 
to  this  proceeding.  (Choshon  v.  Lyon,  16  Barb.  461 ;  Duffy 
v.  Duncan,  32  id.  589 ;  Danjoley  v.  Brown,  65  id.  107 ;  Lewis 
v.  Moloney,  12  Hun,  207 ;  VanderbUt  v.  VanderbUt,  54  How. 
Pr.  250 ;  Schude  v.  Reynolds,  13  H.  Y.  W'kly  Dig.  172 ; 
Bell  v.  Donohue,  id.  253 ;  Trams  v.  Meyers,  67  N.  Y.  542 ; 
Bedfield's  Law  &  Practice  of  Surrogate's  Court  [2d  ed.],  642 ; 
Christy  v.  Libbey,  5  Abb.  Pr.  [N.  S.]  192 ;  Lewis  v.  Moloney, 
12  Hun,  207.)  The  former  action  having  been  brought  for 
the  benefit  of  all  the  parties  interested  in  the  estate,  its  pen- 
dency is  a  bar  to  proceedings  by  some  of  those  parties  in  another 
court  to  reach  the  6ame  result.  {Kerr  v.  Blodgett,  48  N.  Y. 
65  ;  Kerr  v.  Dams,  7  Paige,  54 ;  JSotts  v.  Cosine,  2  Edw.  Ch. 
583 ;  GrosJion  v.  Lyon,  16  Barb.  441 ;  Wager  v.  Wager,  15 
W'kly  Dig.  .67-68 ;  Redfield's  Law  and  Practice  of  Surrogate's 
Court  [2d  ed.],  652-658.)  Where  jurisdiction  of  an  equitable 
subject-matter  has  been  once  properly  acquired,  it  will  be  re- 
tained until  a  complete  disposition  of  the  controversy  has  been, 
made.  (43  TX.  Y.  598,  584 ;  33  How.  373 ;  Story's  Eq.  Jur., 
§§  796-797 ;  Wager  v.  Wager,  15  W'kly  Dig.  67-68.)  The 
fact  that  the  petitioners  were  infants  when  the  Supreme  Court 
suit  was  brought,  and  that  now  two  of  them  institute  this  pro- 
ceeding in  their  own  right  as  adults  is  no  excuse  for  this  pro- 
ceeding. (2  Barb.  Ch.  Pr.  [2d  ed.],  book  5,  chap.  5,  pp.  208, 
209.) 

John  J.  Macklin  for  respondents.  The  application  of  the 
petitioners,  and  the  order  of  the  surrogate  thereon,  that  a  cita- 
tion issue  to  the  executors  to  show  cause  why  they  should  not 
render  an  account  of  their  proceedings  were  proper.  (Code  of 
Civ.  Proc.,  §§  2724-2726;  Boodv.  Bood,  85  N.  Y.  561.) 
The  decree  of  January,  1869,  was  not  binding  upon  the  peti- 
tioners, for  the  reason  that  it  appears  therefrom  that  they  were 
Siokbls  —  Vol.  XLV.        65 
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then  infants,  and  it  does  not  appear  that  service  of  the  citation 
was  made  upon  the  person  with  whom  they  resided.  (Soodr. 
Hood,  85  K".  Y.  561 ;  19  Hun,  300.)  After  a  final  account  has 
been  made  the  executor  may  be  required  to  render  a  further 
account  as  to  the  disposition  of  any  moneys  in  his  hands  at  the 
time  of  the  making  of  the  decree  or  subsequently  received. 
(President,  etc.,  v.  Hasbrouck,  6  N.  T.  221 ;  Dayton,  500 ; 
Code,  §  2742;  2  R  S.  94,  §  65.)  The  pendency  of  a  former 
action  is  not  a  valid  plea  as  a  bar  to  a  second  action  where  the 
complainants  are  not  the  same  even  where  the  relief  demanded 
is  the  same.  (Rogers  v.  Kmgy  8  Paige,  211 ;  Eetts  v.  Cozene, 
2  Barb.  Ch.  211 ;  1  Daniels'  Ch.  Pr.  65,  98,  79.)  Where  it 
appears  that  the  rights  of  infants  are  in  danger  of  being  pre- 
judiced by  the  acts  of  others,  the  conrt  exercises  its  protective 
jurisdiction  over  them,  and  will  shield  them  from  injury. 
(Tyler  on  Infancy,  177.) 

Andrews,  Ch.  J.  On  the  11th  day  of  November,  1881^  a 
petition  was  presented  to  the  surrogate  of  Westchester  county 
in  behalf  of  William  Hood,  Annie  Hood  and  Bertram  Hood, 
three  of  the  children  of  Andrew  Hood,  deceased,  praying  that 
a  citation  issue  to  Frederick  Hood  and  Maria  Louise  Hood,  ex- 
ecutors of  the  will  of  Andrew  Hood,  requiring  them  to  appear 
before  the  Surrogate's  Court  and  show  cause  why  they  should 
not  render  an  account  of  their  proceedings,  and  render  and 
settle  their  accounts.  The  petitioners  alleged  in  the  petition 
that  they  were  interested  in  the  estate  of  Andrew  Hood,  under 
the  provisions  of  his  will ;  that  letters  testamentary  thereon 
were  granted  to  Frederick  Hood  and  Maria  Louise  Hood,  ex- 
ecutors, April  13,  1864 ;  that  more  than  a  year  had  elapsed 
since  letters  testamentary  were  issued ;  that  the  executors  had 
sold  the  real  property  of  the  deceased,  pursuant  to  a  power 
contained  in  the  will,  and  that  certain  persons  named,  other 
than  the  petitioners,  were  interested  in  the  estate.  The  sur- 
rogate thereupon  issued  a  citation  requiring  the  executors  to 
show  cause,  on  a  day  named,  why  they  should  not  render  and 
settle  an  account  of  their  proceedings  as  executors.     On  the 
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return  of  the  citation,  Frederick  Hood  appeared  and  inter- 
posed an  answer  to  the  petition,  setting  forth,  among  other 
things,  a  decree  of  the  surrogate  of  Westchester  county,  made 
on  a  final  accounting  by  the  executors,  dated  January  6,  1869, 
reciting  the  issuing  of  a  citation  in  that  proceeding,  and  proof 
of  service  upon  the  petitioners  in  this  proceeding,  and  other 
necessary  parties,  and  the  appearance  of  the  petitioners  by 
guardian  ad  litem  duly  appointed,  and  adjudging  the  final  set- 
tlement of  the  account  of  the  executors  as  therein  stated. 
The  present  petitioners  demurred  to  the  answer  as  insufficient. 
The  surrogate  sustained  the  demurrer  and  made  an  order  dated 
January  13,  1881,  that  the  executors  render  an  account  of  their 
proceedings,  etc.,  and  of  the  sales  of  real  estate  of  the  testator, 
made  by  them,  and  of  the  disposition  of  the  proceeds.  We 
think  the  decree  of  January  6,  1869,  on  the  final  accounting, 
was  prima  facie  a  good  answer  to  the  petition.  It  recited  "all 
the  facts  necessary  to  give  the  surrogate  jurisdiction  in  that 
proceeding.  The  recitals  show  that  the  petitioners  were  duly 
served  with  the  citation,  and  that  they  appeared  by  guardian 
ad  litem,  duly  appointed.  The  account,  as  settled,  shows  that 
the  executors  had  invested  the  sum  of  $55,047.40,  under  the 
trusts  contained  in  the  will.  It  is  doubtless  true  that  what  is 
known  as  a  final  accounting  of  executors  and  administrators 
before  a  surrogate  does  not  preclude  a  proceeding  against  them 
for  a  subsequent  accounting  based  upon  new  facts,  such  as  the 
discovery  or  realization  of  assets  since  the  first  accounting. 
(Glover  v.  HoUey,  2  Bradf.  291.)  But  the  statute  makes  the 
final  settlement  and  allowance  by  the  surrogate  of  the  account 
of  executors  or  administrator^  conclusive  evidence  of  certain 
facts  embraced  therein,  upon  creditors,  legatees  and  next  of  kin, 
duly  cited  in  the  proceeding  (2  E.  -6.  94,  §  65),  and  the  decree 
of  the  surrogate  having  jurisdiction,  until  opened  or  set  aside, 
has  the  same  force  and  effect  as  the  judgment  of  any  other 
court.  The  decree  of  January  6, 1869,  presumptively  embraced 
all  the  matters  as  to  which  the  executors  were  liable  to  account. 
If  new  facts  existed,  which  rendered  it  proper  that  a  further 
accounting  should  be  had,  they  should  have  been  averred  in  the 
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petition.  Bat  no  such  facts  were  averred,  and  the  jurisdiction 
of  the  surrogate  to  render  the  decree  was  not  questioned.  We 
think  the  petition  in  this  case  should  have  been  dismissed,  and 
the  order  of  January  IS,  1881,  and  January  30, 1881,  should  that 
be  reversed.  If  the  facts  exist,  which  entitle  the  respondents 
to  a  further  account  from  the  executors,  they  may  be  shown 
on  a  new  application,  or  if  they  are  liable  to  account  as  testa- 
mentary .trustees,  the  statute  provides  the  method  of  proced- 
ure in  that  case,  but  this  proceeding  was  not  of  that  character. 

Orders  of  General  Term  and  surrogate  reversed,  with  coots. 

All  concur,  except  Tsaoy,  J.,  absent. 

Orders  reversed 


William  G.  Niooll,  as  Receiver,  etc.,  Respondent,  v.  Geobgb 

M.  Boyd  et  al.,  Appellants. 

The  Same,  Respondent,  v.  Levi  P.  Morton  et  al.,  Appellants. 

The  Same,  Respondent,  v.  Adam  Ruths,  Appellant. 

The  Atlantic  Bank  in  the  City  of  Brooklyn  v.  Peter 

Poillon  et  al. 

In  a  creditor's  suit  instituted  in  the  late  Court  of  Chancery  in  1840,  a  re- 
ceiver  was  appointed  of  the  property  of  the  judgment  debtors,  who  duly 
qualified.  P.,  one  of  the  judgment  debtors,  executed  to  the  receiver  an 
assignment  of  all  his  property.  Soon  after  the  receiver  died.  In  1876  and 
after  the  death  of  the  judgment  debtors,  an  avporfeorder  was  granted  ap- 
pointing N.  as  receiver  in  place  of  the  deceased  receiver.  N.  brought  suit 
against  various  persons  to  recover  real  estate  owned  by  P.  at  the  time  of 
such  assignment.  The  defendants  in  said  actions  thereupon  moved  to 
set  aside  the  order  appointing  N.,  which  motion  was  denied.  JBdd, 
that  on  the  death  of  the  first  receiver  the  title  of  the  property  vested  in 
the  court ;  that  although  upon  the  deaths  of  the  judgment  debtors  the 
creditor's  suit  abated,  the  functions  of  the  receiver  continued,  and  it  was 
competent  for  the  court  to  appoint  a  new  receiver  to  fulfill  the  duties  left 
incomplete  by  his  predecessor ;  that  it  was  not  necessary  to  serve  notice 
of  the  application  for  such  appointment  upon  the  defendants  in  the  suits 
so  brought  by  him ;  and  that  whether  the  irregularity  of  proceedings  in 
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disregard  of  the  death  of  the  judgment  debtors  should  be  overlooked 
was,  under  the  circumstances,  in  the  discretion  of  the  court,  and  its 
exercise  was  not  the  subject  of  review  here. 
It  was  objected,  that  at  the  time  of  the  appointment  of  N.  twenty  years 
had  run  against  the  judgment;  held,  that  even  if  the  objection  was  not  one 
altogether  personal  to  the  debtor,  it  presented  a  question  which  the  court 
below  could  not  be  required  to  determine  on  motion,  and  which  was  not 
presented  on  appeal  from  its  order. 

(Argued  November  28, 1882 ;  decided  December  12, 1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  October  4,  1881, 
which  affirmed  an  order  of  Special  Term,  denying  a  motion  on 
behalf  of  the  defendants  in  the  three  actions  first  above  enti- 
tled, to  set  aside  the  appointment  of  the  plaintiff  therein  as  re- 
ceiver. 

In  the  year  1840  the  suit  lastly  above  entitled,  which  was  a 
creditor's  suit,  was  instituted  in  the  late  Court  of  Chancery  for 
the  purpose  of  reaching  the  property  and  equitable  interests  of 
the  defendants  therein,  and  appropriating  the  same  to  the  pay- 
ment of  the  judgment.  The  bill  of  complaint  was  in  the  or- 
dinary form  of  a  creditor's  bill,  as  that  was  sanctioned  by  the 
then  existing  practice,  and  the  action  in  which  it  was  filed  was 
so  far  prosecuted  to  a  determination  as  to  result  in  the  appoint- 
ment of  a  receiver  of  the  property  and  equitable  interests  of 
the  defendant  Poulon,  and  an  assignment  by  him  of  the  same 
to  the  receiver,  executed  on  or  about  the  1st  of  December,  1840. 
Shortly  after  receiving  the  assignment  the  receiver  died,  and 
before  the  appointment  of  the  present  receiver,  both  the  de- 
fendants in  the  creditor's  suit  also  departed  this  life.  The 
case  remained  in  that  condition  until  the  27th  of  October, 
1876,  when  an  ex  parte  order  was  made  at  chambers  ap- 
pointing the  plaintiff  in  the  three  actions  first  entitled  receiver 
of  the  property  and  interests  so  assigned  by  the  judgment 
debtor.  He  gave  the  security  required  by  the  order,  and  then 
brought  said  three  actions  for  the  recovery  of  real  property 
claimed  to  have  been  owned  by  the  judgment  debtor  Poillon  at 
the  time  when  he  made  the  assignment  to  the  receiver  appointed 
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in  the  chanoeiy  suit.  These  actions  were  commenced  in  the 
year  1877 ;  the  defendants  appeared  and  answered  therein. 
After  that,  and  in  April,  1881,  the  motion  to  set  aside  the 
plaintiffs  appointment  was  made. 

Ch.  Francis  Stone  for  appellants.  In  the  actions  brought  by 
the  receiver,  the  defendants  cannot  controvert  the  validity  of  his 
appointment,  and  the  proceedings  resulting  in  his  appointment 
are  conclusive  against  them.  {Bangs  v.  DucTdnfidd, 
18  N.  T.  592.)  The  death  of  the  defendant  Poillon  before 
decree  abated  the  chancery  suit,  and  rendered  the  order 
appointing  a  new  receiver  before  a  revival  irregular  and  im- 
provident. (2  E.  S.,  §  108,  part  3,  chap.  1,  tit.  2 ;  2  R.  S. 
[2d  ed.]  112,  §  108 ;  Rev.  Notes,  3  R.  S.  [3d  ed.]  672. 
Washington  Ins.  Co.  v.  Sleey  2  Paige,  365  ;  Requa  v.  Holmesy 
16  N .  T.  198,  199 ;  2  Barb.  Ch.  Pr.  [2d  ed.]  332,  697 ; 
Eeene  v.  La  Farge,  15  How.  378 ;  Old  Code,  §§  121,  459.) 
The  judgment  of  1840,  which  is  the  sole  ground  for  this  re- 
ceivership, was  conclusively  deemed  to  be  satisfied  when  the 
order  appointing  the  new  receiver  was  applied  for  and  granted, 
the  judgment  debtor  being  dead,  and  his  representatives  not 
being  before  the  court.  (2  R.  S.  301,  §  47  [Edmonds*  ed.] ; 
3  id.  [6th  ed.] ;  Fishe  v.  Mayor  of  New  York,  67  N.  Y. 
79 ;  Morey  v.  Farmers1  Loan  and  Trust  Co.,  14  id.  368 ; 
Malloy  v.  Vanderbilt,  4  Abb.  N.  C.  132.)  The  assignment  to 
a  receiver  in  a  judgment  creditor's  bill  is  of  the  nature  of  a 
mortgage,  and  when  the  debt  is  conclusively  presumed  to  be 
paid  the  assignment  has  no  further  force,  and  the  property  re- 
vests in  the  debtor  without  any  reassignment.  (Anderson  v. 
Treadwell,  Edm.  Sel.  Cas.  201 ;  High  on  Receivers  [1st  ed.], 
§  446.)  When  the  new  receiver  was  appointed  in  1876,  there 
was  no  fund  in  court  over  which  the  court  had  jurisdiction. 
(Laws  of  1875,  chap.  545 ;  Chxtauqua  Co.  Bank  v.  Bisley,  19 
N.  T.  374 ;  Chant  v.  Duane,  9  Johns.  613.) 

Lucas  L.  Van  Allen  for  respondent.    This  is  not  one  of  the 
cases  provided  for  by  section  190  of  the  Code  of  Civil  Prooed- 
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ure,  and  consequently  is  not  appealable  to  this  court.  (Con- 
noUy  v.  Kretz,  78  M.  Y.  620.;  Foots  v.  Zathrop,  41  id.  368 ; 
SchaetUer  v.  Gardiner,  47  id.  404 ;  Swarthout  v.  Cwrtis,  4 
id.  415 :  Jones  v.  Jones,  21  Alb.  L.  J.  874 ;  In  re  Robinson, 
37  N.  T.  261.)  The  regularity  of  the  appointment  of  a  re- 
ceiver cannot  be  questioned  by  any  third  party,  or  in  any  col- 
lateral proceeding.  (Tyler  v.  Willis,  33  Barb.  327 ;  &  C,  sub. 
nom.  Tyler  v.  Whitney,  12  Abb.  Pr.  465;  Underwood  v. 
Sutdife,  10  Hun,  405;  Banks  y.  Duch^field,  8  N.  T. 
592;  Whittlesey  v.  Frante,  74  id.  461 ;  In  re  Robinson, 
37  id.  261.)  The  action  did  not  abate  by  the  death  of 
Poillon.  It  was  at  most  merely  suspended.  (2  Daniels'  Ch.  Pr. 
[5th  ed.]  1544 ;  Code  of  Procedure,  §  121 ;  Code  of  Civil 
Procedure,  §  755.)  A  stranger  to  the  suit  has  no  right  to 
interfere  with  the  proceedings  therein,  without  making  him- 
self  a  party.  (  Watt  v.  Crawford,  11  Paige,  471 ;  Ketty  v.  Is- 
rael, id.  147.)  A  sale  of  the  premises  under  decree  entered  ' 
before  a  party's  death  may,  after  that  event,  be  made,  and  the 
purchaser  at  the  sale  may  move  for  a  writ  of  assistance  without  a 
revivor  of  the  action.  {Zynde  v.  CPDowndl,  21  How.  Pr.  34 ; 
Caset  v.  HubbeU,  36  N.  T.  677 ;  Hog<m  v.  Hoyl,  37  id.  300 ; 
2  Daniel's  Ch.  Pr.  [5th  ed.]  1543 ;  2  Barb.  Ch.  Pr.  [4th  ed.] 
677;  Bays  v.  Thomas,  56  N.  Y.  521.)  Proceedings  to 
preserve  the  property  involved  in  a  litigation  are  not  suspended 
by  the  death  of  a  party  thereto.  (2  Barb.  Ch.  Pr.  [4th  ed.] 
677;  High  on  Receivers,  535.)  On  a  motion  to  substitute 
one  person  for  another  as  receiver,  the  regularity  of  the  orig- 
inal appointment  cannot  be  inquired  into.  (Fassett  v.  Tall- 
mage,  13  Abb.  Pr.  12.)  laches  is  a  valid  reason  for  refusing 
leave  to  revive  the  action.  (Beach  v.  Reynolds,  53  N.  Y.  3.) 

Danfobth,  J.  We  think  this  appeal  should  be  dismissed. 
The  death  of  the  judgment  debtors  occurred  after  the  appoint- 
ment of  the  receiver.  They  had  gone  so  far  as  to  execute  the 
usual  assignment  of  their  property  to  him.  It,  therefore,  was, 
upon  the  death  of  the  first  receiver,  vested  in  the  court,  for  his 
possession  was  its  possession,  and  he  was  merely  its  agent  or 
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representative.  The  suits  in  question  were  begun  by  the  new 
receiver  under  the  authority  of  the  court,  for  the  purpose  of 
getting  in  the  state  of  the  judgment  debtors,  and  although 
upon  their  death  the  creditor's  suit  abated,  the  functions  of 
the  receiver  continued,  and  upon  his  death  devolved  upon  the 
court.  It  was  competent,  therefore,  to  appoint  the  plaintiff  to 
carry  the  suits  on  to  their  completion,  and  in  other  respects 
fulfill  the  duties  which  the  first  receiver  left  incomplete. 

Nor  was  it  necessary  that  the  defendants  in  those  suits 
should  have  notice  of  proceedings  for  the  appointment  of  the 
successor  to  the  first  receiver,  for  as  the  vice-chancellor  in 
Attorney-General  v.  Day  (2  Maddock's  Oh.  246)  declared: 
"  There  is  no  color  for  saying  that  strangers  can,  in  such  case, 
come  in  before  the  master  —  it  would  lead  to  indefinite  im- 
portunity." It  is  not  for  the  defendants,  therefore,  in  this 
action  to  complain  that  the  appointment  was  not  according  to 
the  regular  course  of  the  court,  and  whether  the  irregularity 
of  proceeding,  in  disregard  of  the  death  of  the  judgment 
debtors,  should  be  overlooked,  was,  under  the  circumstances  of 
this  case,  entirely  within  the  discretion  of  the  Supreme  Court, 
and  its  exercise  is  not  the  subject  of  review  here.  (In  re 
Robvneon^  37  N*.  Y.  261.)  In  case  the  actions  are  successful 
and  a  question  arises  as  to  the  application  of  their  fruits,  it 
may  be  necesepry  to  revive  the  suit  against  the  representatives 
of  the  judgment  debtors,  but  no  proceeding  in  that  suit  is  at 
present  necessary,  and  the  cases  of  Washington  Ins.  Co.  v.  Slee 
(2  Paige,  365),  and  Requa  v.  Holmes  (16  N.  T.  193),  cited  by  the 
appellant,  have  no  application.  The  representatives  of  the 
judgment  debtor  have  no  interest  in  these  actions  adverse  to 
the  receiver,  for  as  we  have  seen,  his  title  accrued  'prior  to  the 
death  of  the  debtors,  and  by  conveyance  from  them. 

It  is  also  objected  that  at  the  time  of  the  appointment  of 
the  last  receiver,  twenty  years  had  run  against  the  judgment 
which  the  creditor  sought  to  enforce.  If  there  is  any  thing  in 
this,  if  the  objection  is  not  one  altogether  personal  to  the  debtor, 
it  presents  a  question  which  the  court  below  could  not  be  re- 
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quired  to  answer  on  motion,  and  which,  however  disposed 
that  court,  is  beyond  the  reach  of  an  appellate  tribunal. 

It  follows  that  the  appeal  should  be  dismissed. 

All  concur,  except  Tract,  J.,  absent. 

Appeal  dismissed. 


Jonathan  Woodruff,  Appellant,  v.  The  Imperial  Fire  In- 
surance Company  of  London,  England.  Bernard  Beilly, 
Late  Sheriff,  etc.,  Respondent. 

Section  8881  ol  the  Code  of  Civil  Procedure  providing  that  where  an 
officer  had  commenced  the  performance  of  a  service  for  which  a  fee  wae 
allowed  by  the  statutes  theretofore  in  force,  he  is  entitled  to  the  fee  so 
allowed,  not  to  the  fee  allowed  by  said  Code,  applies  to  the  services  of  a  , 
sheriff  on  attachment. 

Where,  therefore,  an  attachment  had  been  issued  to  a  sheriff,  and  he  had 
levied  upon  property  by  virtue  thereof  prior  to  the  enactment  of  said 
Code,  held,  that  the  sheriff  was  entitled  only  to  the  compensation  pro- 
vided for  by  the  Code  of  Procedure  (§  348). 

The  requirement  however,  of  the  Code  of  Procedure  that  such  compensa- 
tion shall  be  fixed  "  by  the  officer  issuing  the  attachment,"  was  dispensed 
with  as  to  the  city  of  New  York  by  the  provisions  of  the  Code  of  Civil 
Procedure  (§  26*),  authorizing  the  continuance  of  proceedings  com- 
menced in  that  city  "  before  a  judge  out  of  court  in  an  action  *  *  * 
in  a  court  of  record  "  by  another  judge  of  the  same  court. 

The  affidavits  upon  application  of  a  sheriff  for  compensation  for  services 
under  an  attachment  averred  that  he  levied  upon  and  attached  a  U.  S. 
bond,  sufficient  to  satisfy  plaintiff's  claim,  and  that  thereafter  defendant 
paid  and  settled  said  claim.  Eeld,  that  enough  was  shown  to  make  out 
a  prima  facie  case  on  the  part  of  the  sheriff,  from  which,  in  the  absence 
of  evidence  to  the  contrary,  the  court  might  infer  that  he  did  take  posses- 
sion and  so  was  entitled  to  compensation  for  his  trouble  and  expense 
under  said  provision  of  the  Code  of  Procedure. 

The  amount  of  such  compensation  being  within  the  discretion  of  the  court 
below,  its  order  is  not  reviewable  here. 

The  plaintiff  in  the  attachment  suit  objected  to  any  allowance  on  the  ground 
that  he  was  not  liable  for  the  compensation  of  the  sheriff,  as  the  latter 
should  have  looked  to  the  lien  he  had  upon  the  property  attached  and 
required  payment  from  the  defendant  before  surrendering.  (Code  of  Civil 
Procedure,  §§  8848,  subd.  12, 709.)  Held,  that  this  question  did  not  arise  on 

♦See  Code  of  Procedure,  ft  27. 

81OKBL8  —  Vol.  XLV.        66 


to 


522       Woodruff  v.  Imperial  Fire  Insurance  Co.      [Dee* 


Statement  of  case. 


appeal,  as  the  order  appealed  from  only  fixed  the  amount  the  Bheriff  was 
entitled  to,  and  did  not  determine  who  was  liable  therefor. 

(Argued  November  28, 1882;  decided  December  12, 1882.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  May  12,  1882, 
which  modified  and  affirmed  as  modified  an  order  of  a  judge 
of  said  court,  adjusting  and  fixing  the  compensation  of  Bernard 
Reilly,  as  sheriff  of  the  city  and  county  of  New  York,  for  his 
services  under  an  attachment.  (Reported  below,  27  Hun,  229.) 

The  affidavits  upon  which  the  application  was  made  stated 
in  substance  that  the  attachment  was  issued  to  the  sheriff  Feb- 
ruary 10, 1877,  and  immediately  thereupon  he  levied  upon 
and  attached  property  sufficient  to  satisfy  plaintiff's  claim,  to 
wit,  a  $10,000  United  States  bond,  and  that  thereafter  defend- 
ant settled  with  the  plaintiff  and  paid  the  amount  of  his  claim. 

A.  Edward  Woodruff 'for  appellant.  There  could  be  no  pound- 
age allowed  since  there  had  been  no  sale.  (German,  Am.  Bh> 
v.  Morris  Bun  Co.,  68  N.  Y.  585 ;  Code,  §  3307,  subd.  2 ; 
Button  v.  Flanagan,,  12  Hun,  115  ;  Calhoun  v.  Zee,  29  How. 
Pr.  1 ;  Orofut  v.  Brandt,  58  N.  Y.  106.)  No  case  was  pre- 
sented for  any  allowance  to  the  sheriff  by  way  of  "compensa- 
tion for  his  trouble  and  expense  in  taking  possession  of  and 
preserving  the  property/'  as  provided  in  the  Code,  (Button  v. 
tUmagan,  12  Hun,  115 ;  Orofut  v.  Brandt,  58  N.  Y.  106 ; 
German  Am.  Bk.  v.  Morris  Bun  Co.,  68  id.  590 ;  Dunning 
v.  Marshall,  37  id.  380 ;  McKeon  v.  Horsefatt  et  al.,  14 
Wkly  Dig.  162 ;  Calhoun  v.  Zee,  29  How.  Pr.  1.)  No  change 
was  intended  to  be  made  by  the  new  Code  in  the  law  in  regard 
to  sheriff's  fees  in  a  case  like  the  present.  (Throop's  Code, 
notes  to  §  3307,  subd.  2 ;  Bliss'  Code,  §  3307.) 

Henry  Thompson  for  respondent.  The  appeal  should  be 
dismissed,  the  sum  to  be  allowed  to  the  sheriff  being  a  matter 
of  discretion.    (74  N.  Y.  58.)    The  sheriff,  for  his  trouble,  re- 
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sponsibility  and  risk,  is  entitled  to  a  reasonable  compensation, 
of  which  he  cannot  be  deprived  by  payment  of  plaintiffs  claim 
after  final  judgment  is  conceded.  (Code  of  Proc,  §§  233,  237, 
243 ;  Code  of  Civil  Proc,  §§  656,  708, 3807 ;  Rvnchey  v.  Stry- 
her,  28  N.  Y.  45;  9  Hun,  205;  74  K  T.  58.)  In  the  city 
and  county  of  New  York  the  compensation  of  the  sheriff, 
under  an  attachment,  may  be  fixed  and  certified  by  any  justice 
of  the  same  court  who  would  have  been  competent  to  issue  the 
original  warrant.  (Code  of  Proc,  §  27 ;  Code  of  Civil  Proc, 
§§  26,  52,  53,  279 ;  Dresser  v.  Van  Pelt,  15  How.  23 ;  CM  v. 
Harmon^  23  N.  Y.  1,  48, 155.) 

Rapallo,  J.  If  the  fees  of  the  sheriff  are  to  be  regulated 
by  subdivision  2  of  section  3307  of  the  Code  of  Civil  Proced- 
ure, as  was  held  by  the  General  Term,  its  order  was  clearly 
right,  for  the  facts  bring  the  case  precisely  within  that  sub- 
division. The  poundage  is  to  be  estimated  on  the  value  of  the 
property  attached,  not  exceeding  the  amount  of  the  settlement. 
This  language  shows  that  a  sale  of  the  property  is  no  longer 
necessary  to  entitle  the  sheriff  to  poundage,  as  was  held  in  the 
case  of  The  German  Am.  Bank  v.  .771*  Morris  Run  Coal  Co. 
(68  N.  Y.  585).  But  we  incline  to  the  opinion  that  the  effect 
of  section  3331  of  the  same  Code  is  to  entitle  the  sheriff  only  to 
the  compensation  provided  by  the  former  Code,  for  the  sheriff 
had  commenced  the  performance  of  the  services  for  which  he 
now  seeks  compensation,  before  the  enactment  of  the  Code  of 
Civil  Procedure.  It  is  true  that  section  3331  speaks  only  q£ 
fees  allowed  by  statutes,  and,  for  the  services  now  in  question, 
no  specific  fee  was  allowed  by  law,  but  the  compensation  was 
to  be  fixed  by  the  judge.  (Code,.§  243 ;  68  N."  Y.  585.)  But 
we  think  this  compensation  is  within  the  spirit  of  the  provis- 
ion, and  that  the  intention  was  that  the  compensation  of  of- 
ficers for  legal  services  should  be  regulated  by  the  law  in  ex- 
istence at  the  time  the  services  were  entered  upon,  and  not  by 
the  subsequent  enactments.  Section  3331  expressly  provides 
that  in  such  cases  the  officer  shall  not  be  entitled  to  the  fees 
allowed  by  the  Code  of  Civil  Procedure.    The  fee  thereby  al- 
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lowed  in  cases  like  the  present  is  a  fixed  fee,  being  poundage 
on  the  value  of  the  property  attached,  not  exceeding  the  sum 
at  which  the  settlement  is  made.  It  does  not  rest  in  the  dis- 
cretion of  any  judge,  but  is  to  be  ascertained  by  computation. 
If  the  sheriff  is  not  entitled  to  this  fee,  there  is  no  law  regulat- 
ing his  compensation,  unless  we  hold  section  243  of  the  former 
Code  to  be  applicable. 

The  appellant  contends  that,  assuming  section  243  to  govern, 
the  order  made  at  Special  Term  was  erroneous,  because  it  was 
not  made  by  the  judge  who  issued  the  warrant  of  attachment. 
We  think  that  in  the  city  of  New  York  this  requirement  is 
dispensed  with  by  section  26  of  the  new  Code  (old  Code,  § 
27) ;  that  the  application  of  the  sheriff  under  section  243  of 
the  old  Code,  to  fix  his  compensation,  is  a  continuation  of  the  at- 
tachment proceeding,  and  that  the  attachment  was,  within  the 
terms  of  section  26,  "  a  proceeding  commenced  before  a  judge 
out  of  court  in  an  action  pending  in  a  court  of  record,"  and 
consequently  that  in  the  city  of  New  York  it  may  be  con- 
tinued before  any  of  the  judges  of  the  same  court. 

The  remaining  objection  made  by  the  appellant  is,  that  the 
sheriff  is  not  entitled  to  compensation  under  section  243  of  the 
old  Code,  because  that  section  authorizes  an  allowance  to  the 
sheriff  only  "  for  his  trouble  and  expenses  in  taking  possession 
of,  and  preserving  the  property ; "  that  consequently  he  can 
.have  no  allowance  unless  he  has  taken  possession  of  the  prop- 
erty, and  that  in  this  case  it  does  not  appear  that  he  did  so 
take  possession. 

Upon  this  point  the  facts  do  not  clearly  appear,  but  we  think 
enough  was  shown  to  make  out  a  prima facie  case  on  the  part 
of  the  sheriff,- from  which,  in  the  absence  of  evidence  to 
the  contrary,  the  court  might  infer  as  matter  of  fact 
that  the  sheriff  did  take  possession.  The  affidavit  of  the 
deputy  states  that  he  levied  upon  and  attached  a  United  States 
bond  of  the  value  and  amount  of  $10,000.  The  affidavit  of 
the  agent  of  the  defendant  states  that  under  the  attachment 
the  sheriff  levied  upon  property  of  the  defendant  sufficient  to 
satisfy  the  plaintiff's  claim,  and  that  thereafter  the  defendant 


1882.]     Woodbotf  v.  Imperial  Pibb  Insukance  Co.       525 

Opinion  of  the  Court,  per  Rapallo,  J. 

paid  and  settled  the  plaintiff's  claim.  The  bond  was  capable 
of  being  delivered  to  the  sheriff,  or  reduced  by  him  to  posses- 
sion, and,  in  the  absence  of  evidence  to  the  contrary,  the  pre- 
sumption is  that  he  ^performed  his  duty  by  taking  possession 
of  it. 

We  think,  therefore,  that  the  judge  sitting  at  Special  Term 
had  power  to  make  the  order,  and  that  the  amount  fixed  by 
him  was  within  his  discretion,  and  reviewable  only  at  the  Gen- 
eral Term ;  and  that  the  General  Term  having  affirmed  his 
order  with  a  modification  reducing  the  sum  allowed,  their  or- 
der was  right,  even  if  the  reason  given  therefor  is  not  sus- 
tained. 

The  appellant  makes  the  further  point  that  he,  being  the 
plaintiff  in  the  attachment,  is  not  liable  for  the  compensation 
of  the  sheriff ;  that  as  it  could  be  allowed  only  on  the  assump- 
tion that  the  attached  property  had  been  taken  by  the  sheriff 
into  his  possession,  he  must  look  to  the  lien  which  he  had 
thereon,  under  sections  3343  and  709  of  the  Code  of  Civil 
Procedure,  and  that  those  sections  indicate  that  the  compensa- 
tion is  payable  by  the  defendant  in  the  attachment.  Section 
3343,  subd.  12,  provides  that  the  warrant  of  attachment  shall  be 
deemed  annulled  when  a  judgment  in  favor  of  the  plaintiff  is 
fully  paid,  and  section  709  provides  that  in  such  case  the  sheriff 
shall  deliver  property  held  under  the  attachment,  to  the  defend- 
ant or  person  entitled,  on  payment  of  all  the  costs,  charges 
and  expenses  legally  chargeable  by  the  sheriff. 

There  is  force  in  the  argument  that  the  sheriff,  claiming  this 
compensation  for  his  trouble,  etc.,  in  taking  possession,  cannot 
afterward  be  permitted  to  deny  that  he  held  the  property  in 
his  possession,  and  that  he  should  have  required  payment  of  his 
fees  by  the  defendant  before  surrendering  such  possession,  and 
that  he  could  not  surrender  it  without  payment,  land  thus  sub- 
ject the  plaintiff  to  liability.  These  questions  do  not,  however, 
arise  on  this  appeal.  The  order  does  not  determine  who  is 
liable  for  these  fees;  it  merely  fixes  the  amount  which  the 
sheriff  can  recover  against  whoever  may  turn  out  to  be  liable. 
If  the  plaintiff  should  be  pursued  for  payment,  there  is  noth- 
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ing  in  the  order  which  precludes  him  from  setting  up  this 
defense. 

The  order  should  be  affirmed,  with  costs. 

All  concur,  except  Tracy,  J.,  absent.     * 

Order  affirmed. 


90    696 

n^w*    Bernhard  Davidsburgh,  Appellant,  v.  The  Knickerbocker 

Life  Insurance  Company,  Respondent. 

When  the  State  prescribes  conditions  under  which  a  court  may  act,  those 
conditions  cannot  be  dispensed  with  by  litigants. 

The  provision  of  the  act  of  1870,  in  reference  to  the  City  Court  of  Brooklyn 
(Subd.  5,  §  2,  chap.  470,  Laws  of  1870)  conferring  jurisdiction  on  that 
court, "  where  any  of  the  defendants  shall  reside  or  be  personally  served 
with  the  summons  within  the  said  city/'  applies  to  natural  persons  and 
not  to  corporations. 

In  an  action  in  said  court,  commenced  in  1872,  against  a  domestic  corpora- 
tion, the  summons  was  served  upon  the  secretary  of  the  defendant,  in 
the  city  of  Brooklyn,  where  he  resides.  Defendant  appeared  generally 
in  the  action  and  answered,  and  in  no  manner  before  trial  complained 
that  it  was  not  regularly  in  court,  or  that  the  court  had  not  jurisdiction. 
On  the  trial  it  appeared  that  defendant  was  established  and  transacted 
its  general  business  in  the  city  of  New  York,  and  at  the  close  ot  plaint- 
iffs case,  the  court,  on  motion  of  the  defendant's  counsel,  dismissed  the 
complaint  for  want  of  jurisdiction.  Held  no  error ;  that  the  court  could 
not  acquire  jurisdiction  of  the  action  by  consent,  and  might,  whenever 
its  attention  was  called  to  the  matter,  refuse  to  exceed  the  powers  confer- 
red upon  it  by  the  statute. 

(Argued  November  15, 1882  ;  decided  December  15,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  December  30, 
1880,  which  affirmed  a  judgment  in  favor  of  defendant,  entered 
upon  an  order  dismissing  the  complaint  on  trial  on  the  ground 
of  want  of  jurisdiction. 

This  action  was  commenced  in  1872,  by  the  service  of  the 
summons  on  defendant's  secretary  in  the  city  of  Brooklyn, 
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where  he  resided,  and  was  brought  to  recover  damages  alleged 
to  have  been  occasioned  by  false  representations,  whereby 
plaintiff  was  induced  to  accept  a  policy  of  life  insurance  issued 
by  the  defendant,  a  corporation  organized  under  the  laws  of 
this  State.  The  answer  admitted  defendant's  organization  and 
the  issuing  of  the  policy,  and  denied  the  other  allegation  of  the 
complaint.      . 

It  appeared,  from  plaintiff's  evidence  on  the  trial,  that  defend- 
ant was  established  and  transacted  its  general  business  in  the 
city  of  New  York. 

Henry*  Wehle  for  appellant.  The  service  of  process  upon  the 
defendant  within  the  city  of  Brooklyn  gave  the  court  jurisdic- 
tion. (Laws  of  1870,  subd.  5,  chap.  478,  §  2 ;  2  E.  S.  [Edm. 
ed.],  part  4,  chap.  1,  title  7,  §  35,  p.  726 ;  Laws  of  1857, 
chap.  536,  §  3 ;  Constitution,  art.  8,  §  3  ;  Barnes  v.  Harris, 
4  N.  Y.  375 ;  Code  of  Civil  Procedure,  §§  263,  264.)  The 
service  of  the  summons  was  not  impeached  by  defendant,  it 
recognized  the  service  as  valid  and  appeared  and  answered 
without  raising  the  question  of  jurisdiction.  (Brauwneckw. 
Knickerbocker  Life  Ins.  Co. ,  1  Abb.  N.  C.  393.)  Defendant 
was  estopped  from  raising  the  question  of  jurisdiction.  (  Ward 
v.  Roy,  69  N.  Y.  96 ;  Anderson  v.  ReiUy,  66  id.  191 ; 
Wheeloch  v.  Lee>  74  id.  495  ;  McConnica  v.  Pa.  R.  R.  Co., 
49  id.  303 ;  Hoag  v.  Zamont,  60  id.  96 ;  Speyer  v.  Fischer, 
37  N.  Y.  Supr.  Ct.  93  ;  Estel  v.  Bracken,  38  id.  7 ;  At.  &  P. 
Tel.  Co.  v.  B.&O.R.R.  Co.,  87  id.  358.) 

Henry  W.  Johnson  for  respondent.  The  City  Court  of 
Brooklyn  is  a  local  one,  and  is  possessed  only  of  such  jurisdic- 
tion as  it  had  at  the  time  of  the  adoption  of  article  6  of  the 
Constitution,  or  as  it  has  since  acquired  by  law.  (Zanders  v. 
S.  I.  R.  R.  Co.,  53  N.  Y.  450 ;  Wheeloch  v.  Lee,  74  id.  495 ; 
Hoag  v.  Zamont,  60  id.  96.)  As  defendant  is  a  domestic  cor- 
poration transacting  its  general  business  in  the  city  of  New 
York,  and  the  cause  of  action  against  it  did  not  arise  in  the 
city  of  Brooklyn,  and  the  corporation  was  not  established  by 
law  therein,  the  court  had  no  jurisdiction,  either  of  the  action 
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or  of  the  defendant,  and  therefore  the  complaint  was  property 
dismissed.  {Landers  v.  Staten  Island  It.  B.  Co.,  53  N.  Y. 
450 ;  Wheeloek  v.  Lee,  74  id.  495 ;  Braimeck  v.  Knicker- 
bocker  Life,  1  Abb.  N.  C.  893.)  Jurisdiction  was  not  confer- 
red by  the  failure  of  the  defendant  to  set  np  the  want  of  it  in 
its  answer.  {Coffin  v.  Tracy,  3  Caines,  128 ;  Dudley  v.  May- 
hew,  3KY.9;  BureUe  v.  Eokhatrt,  id.  132, 13.7 ;  Landers  v. 
S.  1.  R.  R.  Co.,  53  id.  450.)  : 

Danfobth,  J.  It  is  conceded  by  the  appellant's  counsel 
that  this  action  was  commenced  on  the  19th  of  February,  1872. 
The  question  upon  this  appeal,  therefore,  is  to  be  determined 
by  the  law  in  force  at  that  time,  viz. :  The  act  of  1870  (Chap. 
470),  entitled  "An  act  to  increase  the  number  of  judges  of 
the  City  Court  of  Brooklyn,  and  to  regulate  the  civil  and  crimi- 
nal jurisdiction  thereof,"  and  not  under  the  Code  of  Civil 
Procedure,  for  that  statute  was  not  then  in  force,  nor  are  its 
provisions  made  applicable  to  actions  theretofore  pending. 

The  appellant's  difficulty  is  not  with  the  cause  of  action. 
That  originated  in  a  fraud  practiced  by  the  defendant  upon  the 
plaintiff,  and  for  the  damages  so  occasioned  he  could  at  com- 
mon law  bring  his  action  in  any  county,  if  the  court  had  gen- 
eral jurisdiction,  and  although  the  City  Court  of  Brooklyn  is 
local  in  its  character,  its  power  extends  in  such  a  case  over  all 
persons  and  corporations  found  by  its  process  within  the  city 
limits.  But  it  appears  by  the  record  that  although  the  defend- 
ant is  a  domestic  corporation,  it  was  neither  established  in  that 
city  nor  did  it  there  transact  its  general  business.  Therefore  it 
is  not  within  the  description  of  corporations  over  which  the 
act  of  1870,  eripra  (§  2),  extends  the  jurisdiction  of  the 
court,  Li  that  respect  it  is  limited  (Subd.  6)  "  to  actions  against 
corporations  created  under  the  laws  of  this  State,  and  transact- 
ing their  general  business  within  the  said  city,  or  established 
by  law  therein."  Nor  is  the  appellant  aided  by  subdivision  5 
of  section  2  (Act  of  1870,  supra),  which  confers  jurisdiction  in 
actions  "  where  any  of  the  defendants  shall  reside,  or  be  per- 
sonally served  with  the  summons  within  the  said  city."    A 
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corporation  may,  in  a  certain  sense,  he  said  to  reside  in  the  place 
of  its  location,  or  at  the  place  where  its  business  is  transacted, 
but  if  these  words  should  be  deemed  applicable  here,  it  is  plain, 
from  what  has  been  already  said,  that  neither  condition  has 
attached  to  the  defendant,  and  we  agree  with  the  court  below  in 
the  opinion  that  both  clauses  of  this  subdivision  apply  to  natural 
persons,  who  may  properly  be  said  to  reside  in  a  particular 
place,  or  who  may  be  there  personally  served,  rather  than  to 
an  artificial  body  which  in  fact  has  no  personality. 

It  is,  however,  obvious  that  the  object  of  all  service  was  ac- 
complished The  defendant  was  reached  in  a  manner  satisf fac- 
tory to  itself .  It' appeared  generally  in  the  action  by  its  at- 
torney, and  in  no  manner  before  trial  complained  that  it  was 
not  regularly  in  court,  or  that  the  court  had  not  jurisdiction 
either  over  it,  or  the  cause  of  action.  Such  appearance,  the 
appellant  contends,  was  equivalent  to  personal  service  of  the 
summons,  and  that  the  defendant  should  be  deemed  to  have 
waived  irregularity  in  that  respect,  if  any  there  were.  This 
question  was  presented  to  the  General  Term  of  the  City  Court 
of  Brooklyn  in  1876,  in  the  case  of  Brawneck  v.  Knicker- 
bocker Life  Ins.  Co.  (1  Abbott's  New  Cases,  393),  and  the 
court  held,  under  circumstances  similar  to  those  before  us,  that 
the  objection  was  well  taken. 

In  Zanders  v.  The  Stolen  Island  JS.  R.  Co.  (53  N.  T.  450), 
the  action  was  brought  in  the  City  Court  of  Brooklyn  to  recover 
damages  for  the  death  of  the  plaintiffs  intestate,  alleged  to 
have  been  caused  by  the  negligence  of  the  defendant.  It  ap- 
peared that  the  defendant  had  no  office  or  place  of  business  in 
Brooklyn.  The  summons  and  complaint  were  served  in  the 
city  of  New  York.  The  court  held  that  such  service  was  in- 
sufficient to  confer  jurisdiction.  There  the  defendant  also  ap- 
peared and  answered,  but  set  up  the  want  of  jurisdiction,  and 
the  court  held  the  objection  must  prevail. 

In  the  present  case  the  defendant  did  not  take  the  objection 

by  its  answer,  but  at  the  end  of  the  plaintiffs  case.    The  point 

of  time  does  not  seem  material.    The  court  could  not  acquire 

jurisdiction  by  consent,  and  might,  whenever  its  attention  was 
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called  to  the  defect  in  the  proceedings,  refuse  to  exceed  the 
powers  conferred  by  the  law  of  its  creation.  There  are,  no 
doubt,  many  cases  where  the  court  having  jurisdiction  over  the 
subject-matter  may  proceed  against  a  defendant  who  volunta- 
rily submits  to  its  decision,  but  where  the  State  prescribes  con- 
ditions under  which  a  court  may  act,  those  conditions  cannot 
be  dispensed  with  by  litigants,  for  in  such  a  case  the  particular 
condition  or  status  of  the  defendant  is  made  a  jurisdictional 
fact.  {RisUy  v.  JPhmix  Bank,  88  N.  T.  318,  337 ;  38  Am. 
Rep.  421 ;  Whedock  v.  Zee,  74  N.  T.  495 ;  Roag  v.  Zamont, 
60  id.  96.) 

The  court  below,  therefore,  committed  no  legal  error  in 
declining  jurisdiction  in  this  instance,  and  the  judgment  ap- 
pealed from  should  be  affirmed. 

All  concur,  except  Tbaoy,  J.,  absent. 

Judgment  affirmed. 
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The  Metropolitan  National  Bank  of  New  Tobk,  Respon- 
dent, v.  William  Loyd,  Appellant. 

M.,  who  kept  an  account  with  the  M.  &  M.  Bank  of  Troy,  deposited  with 
that  bank  a  check  given  for  value,  drawn  by  defendant  payable  to  the 
order  of  M.,  and  indorsed  by  him  in  blank.  Said  bank  credited  the 
amount  of  the  check  in  M/a  bank  pass-book,  which  was  returned  to  him, 
and  on  the  same  day  it  mailed  the  check  to  plaintiff,  its  correspondent  in 
New  York,  and  its  creditor,  to  be  credited  on  account,  and  it  was  so 
credited.  M.  stopped  payment  of  the  check,  and  when  plaintiff  caused 
payment  to  be  demanded  of  the  drawee  it  was  refused.  Notice  of  presen- 
tation and  protest  was  given  to  defendant  who  subsequently  paid  the 
amount  to  M.  In  an  action  upon  the  check,  held,  that  upon  the  deposit 
the  M.  &  M.  Bank  became  the  owner  of  the  check,  and  as  such  could 
and  did  give  a  perfect  title  to  its  transferee  ;  and  that  plaintiff  was  en- 
titled to  recover. 

The  answer  contained  no  allegation  of  fraud  on  the  part  of  the  M.  &  M. 
Bank,  or  that  it  received  and  credited  the  check  in  contemplation  of  in- 
solvency. On  the  trial  defendant  offered  to  show  that  it  was  known  to 
said  bank  at  the  time  that  it  was  insolvent.  This  was  rejected.  Held  no 
error. 
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Ae  to  whether  such  a  defense  could  have  been  availed  of  under  any  circum- 
stances, queer*. 

(Argued  November  21, 1882 ;  decided  December  15, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  May  19,  1881,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee.  (Reported 
below,  25  Hun,  101.) 

This  was  an  action  by  the  plaintiff  as  indorsee  of  a  check 
for  $805,  dated  New  York,  October  29,  1878,  drawn  by  the 
defendant  upon  the  Corn  Exchange  Bank,  payable,  for  value, 
to  the  order  of  Edward  F.  Murray,  and  by  him  indorsed  in 
blank  and  delivered  to  the  Merchants  and  Mechanics'  Bank 
in  Troy,  by  whom  it  was  transferred  to  the  plaintiff. 

The  defendant  set  up  by  answer  that  the  check  was  de- 
posited by  Murray  in  the  Troy  bank  for  collection,  that 
Murray,  before  payment  of  the  check,  gave  notice  to  the  Corn 
Exchange  Bank  not  to  pay  the  same,  and  it  obeyed  his  direc- 
tions, whereupon  the  defendant  sent  Murray  $305  in  payment 
of  the  check. 

The  issues  were  tried  before  a  referee,  and  he,  in  addition  to 
the  facts  already  stated  in  regard  to  the  inception  and  different 
transfers  of  the  check,  found  that  Murray  kept  an  account  with 
the  Troy  bank,  and  on  the  30th  day  of  October  deposited  the 
check  with  it ;  that  the  bank  received  it  as  a  deposit  of  money, 
entered  the  amount  as  cash  to  the  credit  of  Murray  in  his  bank 
pass-book,  and  returned  his  pass-book  to  him ;  that  on  the  same 
day  the  Troy  bank  mailed  the  check  to  the  plaintiff,  its  corre- 
spondent in  New  York,  and  its  creditor,  to  be  credited  on  ac- 
count of  its  indebtedness,  and  it  was  so  credited  ;  that  on  the 
next  day  the  plaintiff  caused  payment  of  said  check  to  be  de- 
manded of  the  Corn  Exchange  Bank,  who  refused  to  comply, 
on  the  ground  that  payment  had  been  stopped,  and  on  the 
same  day  notice  of  presentment  and  protest  was  given  to  the 
defendant.  *  As  conclusion  of  law  he  found  that  upon  the  de- 
posit of  -the  check  by  Murray  with  the  Troy  bank,  it  became 
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the  owner  of  the  check  and  debtor  to  Murray  for  its  amount, 
thereby  denying  the  allegation  in  the  answer  as  to  the  purpose 
and  effect  of  the  deposit.  He  also  found  the  other  facts  which, 
if  this  conclusion  is  correct,  enable  the  plaintiff  to  maintain  the 
action. 

C.  Van  Sanivoord  for  appellant.  The  book  credit,  on  its 
entry  according  to  the  custom  of  the  bank  on  entering  the 
check  on  deposit,  would  be  incipient  or  inchoate,  and  not  a 
standing  credit  until  the  money  should  be  collected.  (Germ. 
Am.  Bk.  v.  Thvrd  Nat.  Bk.,  18  Alb.  L.  J.  253-254.)  By  the 
suspension  of  proceedings  and  failure  of  the  bank  and  the 
countermand  of  the  payment  under  the  circumstances,  the  pro- 
visional credit  came  to  naught,  and  any  right  of  the  bank  as 
holder  for  collection  for  account  of  Murray  was  put  an  end  to. 
(Morse  on  Banks  and  Banking  [2d  ed.],  302.)  The  deposit  of 
the  check  as  such,  by  reason  of  the  receipt  by  Murray  of  a  vol- 
untary credit  of  the  amount  as  cash  in  his  pass-book,  was  not 
a  deposit  of  money,  the  deposit  being  made  in  a  course  of 
dealing  between  the  bank  and  Murray,  by  which  the  check  on 
non-payment  was  to  be  returned  and  the  credit  canceled  but 
a  deposit  of  the  check,  as  a  specific  security.  (Thompson  v. 
#&w,2B.&C.422;9E.C.L.127;  Giles  v.  Perkins,  9  East, 
12-14;  Parke  v.  EUiason,  1  id.  544;  Jombart  v.  Wbolet, 
2M.&O.390;  Kipy.Bk.qfN.  T.,10  Johns.  63;  Thomp- 
son v.  Perkins,  3  Mason,  232,  235 ;  Biebinger  v.  Contl .  Bk., 
99  IT.  S.  143;  Germ.  Am.  Bk.  v.  Third  Nat.  Bk.,  18  Alb. 
L.  J.  252-254 ;  Montgomery  Co.  Bk.  v.  Albany  City  Bk.,  7 
N.  T.  459-460 ;  Scott  v.  Ocean  Bk.,  23  id.  289 ;  Dickerson  v. 
Wasson,  47  id.  439 ;  Shipsey  v.  Bowery  Nat.  Bk.,  59  id.  485, 
490.)  The  circumstances  of  the  deposit  and  receipt  of  the 
check  by  the  bank  at  Troy,  and  of  its  course  of  business  in 
dealing  with  like  checks  when  deposited  by  its  customers,  repel 
any  conclusion  of  its  ljeing  either  deposited  or  received  as 
money  for  which  the  bank  would  be  responsible  absolutely  on 
and  from  the  deposit.  {Scott  v.  Ocean  Bank,  23  N.  Y.  289 ; 
Dickerson  v.  Wasson,  47  id.  439-441 ;  Shipsey  v.  Bowery 
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Nat.  Bk.,  59  id.  490.)  The  Merchants  and  Mechanics'  Bank 
not  being  the  owner,  bat  the  holder  only,  of  the  check  for  col- 
lection for  account  of  Murray,  and  there  being  nothing  in  the 
state  of  the  account  between  the  bank  and  Murray  to  warrant  it, 
its  transmitting  the  check  for  its  account  to  the  plaintiff,  to  be 
applied  as  a  credit  on  the  former's  prior  indebtedness,  was  a 
wrongful  diversion  and  appropriation  to  its  use  of  the  check. 
{Comstock  v.  Bier,  78  N.  T.  273,  274 ;  WoodhvU  v.  Holmes, 
10  Johns.  231 ;  Murray  v.  Burling,  id.  172 ;  Wardell  v.  How- 
ell, 9  W.  R.  170;  Small  v.  Smith,  1  Denio,  583 ;  Turner  v. 
Treadway,  53  K  T.  650 ;  Werner  v.  Borden,  49  id.  286 ; 
Euans  v.  Eyrer,  1  B.  &  A.  528 ;  Oranch  v.  White,  1  Bing. 
K  0.  414 ;  Jones  v.  Fart,  9  B.  &  0.  764;  Moore  v.  Ryder, 
65  N.  T.  438.) 

Fisher  A.  Baker  for  respondent.  Plaintiff's  title  to  the  check 
in  suit  was  good.  (Grocers'  Bk.  v.  Penfield,  69  N.  Y.  502 ; 
Oomstock  v.  Bier,  73  id.  269 ;  Ex  parte  Thompson,  1  M.  & 
M.  A.  102.) '  By  the  deposit  in  the  Merchants  and  Mechanics' 
Bank,  and  the  acceptance  of  the  bank's  acknowledgment  of  in- 
debtedness, the  title  to  the  check  vested  in  the  bank.  (Story 
on  Bailments,  §88;  Eeene  v.  Collins,  1  Mete.  [Ky.]  415; 
Brahm  v.  Adkms,  77  I1L  263  ;  Clark  v.  Merchants'  Bk.,  2 
N.  T.  383 ;  Foley  v.  HiU,  2  H.  of  L.  Gas.  28 ;  Matter  of 
Franklin  Bank,  1  Paige,  249 ;  Chapman  v.  White,  6  K  Y. 
412 ;  Carroll  v.  Cone,  40  Barb.  220 ;  Marsh  v.  Oneida  Bk., 
34  id.  298 ;  JStna  Nat.  Bk.  v.  Fourth  Nat.  Bk.,  46  N.  Y.  82 ; 
Atty.-Gen.  v.  Conil.  L.  Ins.  Co.,  71  id.  331 ;  Com.  Bk.  of 
Albany  v.  Hughes,  17  Wend.  94 ;  Bournes  v.  Phoenix  Bk.f 
6  HiU,  297 ;  Marine  Bk.  v.  Fulton  Bk.,  2  Wall.  256 ;  Jordan 
v.  Nat.  Shoe  &  Leather  Bk.,  74  N.  Y.  473 ;  Scammon  v. 
Kimball,  92  U.  S.  369 ;  PheUm  v.  Iron  Mountain  Bk.,  16 
Nat.  Bk.  Beg. ;  Matter  of  Franklin  Bk.,  1  Paige,  254 ;  Chap- 
man v.  White,  6  N.  Y.  412 ;  Bk.  of  Republic  v.  Millard,  10 
Wall.  152 ;  Pott  v.  Clegg,  18  M.  &  W.  328 ;  Stuyvesant  Bk. 
v.  Nat.  Mechf.  Bkg.  Assn.,  7  Lans.  203  ;  Nat.  M.  Bk.  v. 
Peck,  127  Mass.  301 ;  Story  on  Agency,  §  228,  n.  3 ;  Morse 
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on  Banking,  424  [last  ed.]  ;  Van  Ames  v.  Bk.  of  Troy,  8  Barb. 
316 ;  Grant  on  Banking,  175 ;  Mo  parte  Thompson,  1M.4 
M.  A.  102 ;  Thompson  v.  Biggs,  5  Wall.  680 ;  Bent  v.  Puller, 
5  Term  R.  496 ;  Exparie  Glutton,  2  Fonblanque,  167 ;  Giles 
v.  Perkins,  9  East,  12 ;  Thompson  v.  Giles,  2B.4C.  422.) 

Danpobth,  J.  The  question  turns  upon  the  character  of  the 
transaction  between  Murray  and  the  Troy  bank,  and  although 
the  appellant's  case  has  been  presented  with  more  than  usual  in- 
genuity, we  find  no  reason  to  doubt  the  correctness  of  the  answer 
given  to  the  question  by  the  referee,  and  concurred  in  by  the 
General  Term,  after  an  opinion  by  one  of  its  learned  judges 
(25  Hun,  101),  which  so  fully  reviews  the  evidence  and  the 
authorities,  that  we  should  be  content  with  simply  expressing 
our  concurrence,  if  the  case  had  not  been  sent  here  by  that 
court  as  involving  a  question  of  law  which  ought  to  be  re- 
viewed. 

The  argument  of  the  learned  counsel  for  the  appellant  as- 
sumes and  starts  from  the  very  point  in  dispute  —  it  rests 
on  the  assertion  that  the  Troy  bank  became  the  depositary 
merely  of  the  check,  on  condition  that  in  case  of  non-payment 
it  should  be  returned  to  Murray  and  the  credit  canceled,  or,  as 
it  is  also  put,  became  the  holder  of  the  check  as  the  agent  of 
Murray  for  collection  for  his  account.  These  propositions 
differ  in  form  only,  and  in  either  shape  are  at  variance  with  the 
finding  of  the  referee.  The  latter  must  prevail.  It  is  not  dis- 
puted that  Murray  held  the  check  as  owner  —  it  was  his 
property  to  do  with  as  he  pleased.  He  had  held  other  checks. 
Some  of  these  he  placed  in  the  Troy  bank  for  collection ; 
others  he  deposited  and  took  credit  therefor  as  cash  upon  his  pass- 
book. As  to  the  first  he  could  give  and  revoke  his  own  direc- 
tions a6  often  as  he  chose,  but  as  to  the  others  when  they  were 
by  his  direction  credited  to  him,  the  title  passed  to  the  bank,  and 
they  were  not  again  subject  to  his  control.  This  we  understand  to 
be  the  result  of  the  general  rule  applicable  to  such  transactions. 
(Scott  v.  Ocean  Bank  in  city  of  New  York,  23  N.  T.  289 ; 
Story  on  Bailments,  §  88 ;  Keene  v.  Cottier,  1  Mete  [Ky.]  415 ; 
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Brahm  v.  Adkins,  77  HI.  268  ;  Chapman  v.  White,  6  N.  Y. 
412;  Bank  qf  the  Republic  v.  Millard,  10  Wall.  152 ;  In  re 
FranJdm  £<mk,  1  Paige,  254 ;  Clark  v.  Merchants'  Bank,  2 
N.  Y.  380.) 

The  check  in  question  was  of  the  last  class.  It  is  true  no 
express  agreement  was  made  transferring  the  check  for  so 
much  money,  but  it  was  delivered  to  the  bank  and  accepted 
by  it,  and  the  bank  gave  Murray  credit  for  the  amount, 
and  he  accepted  it.  That  was  enough.  The  property  in  the 
check  passed  from  Murray  and  vested  in  the  bank.  He  was 
entitled  to  draw  the  money  so  credited  to  him,  for  as  to  it  the 
relation  of  debtor  and  creditor  was  formed,  and  the  right 
of  Murray  to  command  payment  at  once  was  of  the  very 
nature  and  essence  of  the  transaction.  On  the  other  hand, 
the  bank,  as  owner  of  the  check,  could  confer  a  perfect  title 
upon  its  transferee,  and,  therefore,  when  by  its  directions  the 
plaintiff  received,  and  gave  credit  for  it  upon  account,  it 
became  its  owner  and  entitled  to  the  money  which  it  repre- 
sented. The  check,  therefore,  for  every  purpose  material 
upon  this  inquiry,  as  between  these  parties  was  money.  But 
even  if  the  check  had  remained  in  the  hands  of  the  Troy  bank, 
Murray  could  not  have  reclaimed  it.  If,  as  the  appellant  insists, 
the  check  had  been  deposited  for  a  specific  purpose  —  for 
collection,  the  property  would  have  remained  in  the  depositor, 
but  there  is  no  evidence  upon  which  such  fact  could  be  estab- 
lished, nor  is  it  consistent  with  the  dealings  between  the  parties, 
or  with  any  of  the  admitted  circumstances. 

These  show  that  it  was  the  intention  of  both  parties  to  make 
the  transfer  of  the  check  absolute,  and  not  merely  to  enable 
the  bank  to  receive  the  money  upon  it,  as  Murray's  agent. 
The  appellant  assumes  the  contrary ;  but  the  referee  refused 
to  find  in  accordance  with  the  defendant's  theory,  and  upon 
the  evidence  his  refusal  was  well  founded. 

The  cases  cited  by  the  appellant  have  been  examined ;  most 
of  them  are  considered  in  the  opinion  of  the  General  Term, 
wpra,  and  the  others  lend  no  support  to  his  contention,  except 
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upon  the  theory,  which  we  think  untenable,  that  the  check  was 
deposited  for  a  specific  purpose,  and  not  generally. 

The  appellant  urges  that  the  check  was  not  delivered  by 
Murray  as  the  result  of  a  negotiation  or  application  for  its  dis- 
count or  sale,  or  for  a  credit,  and  if  we  look  for  such  negotia- 
tion in  the  words  of  the  parties  only,  this  must  be  conceded ; 
but  if  we  take  the  conduct  of  the  parties  during  the  transaction, 
it  is  otherwise.  They  adopted  a  mode  of  intercourse  which 
fulfilled  the  function  of  spoken  words,  and  brought  about 
a  result  as  intelligibly  as  words  could  have  done.  Suppose 
Murray,  handing  the  check  to  the  cashier,  said,  "  buy  thi6," 
or  "give  me  the  money  on  this,"  or  "  discount  it  for  me,"  and 
the  cashier  taking  the  check,  gave  back  at  the  same  moment 
its  amount,  there  would  then  have  been  the  express  agreement 
which  the  appellant  thinkB  necessary,  and  no  one  would  doubt 
that  the  title  to  the  check  and  money  changed  from  one  to  the 
other,  that  thereby  Murray  incurred  a  contingent  liability  to 
the  bank  as  indorser  of  the  check,  and  that  he  could  again 
obtain*it  only  by  a  new  bargain.  So  if  instead  of  giving  the 
money  the  cashier  had  said  "  yes  "  to  the  application  of  Murray, 
and  Murray  had  replied,  "place  it  to  my  credit,"  or  had  him- 
self taken  the  money  and  deposited  it,  the  result  would  have 
been  the  same.  What  was  actually  done  by  the  parties  amounted 
to  this.  Murray  noted 'the  check  and  its  amount,  and  also 
another  check  upon  a  deposit  slip  or  memorandum  in  these 
words: 

"  Deposited  in  the  Merchants  and  Mechanics'  Bank  by  Ed. 
F.  Murray,  Troy,  October  30,  1878. 

Check $305 

Check 9 


$314" 


gave  it  with  the  checks  to  the  cashier,  and  he  entered  the  gross 
amount  on  the  credit  side  in  Murray's  book  as  cash,  and  re- 
turned the  book  to  him.  He  examined  it  at  that  time.  The 
bank  thereby  charged  itself  with  a  debt  absolutely  due  to 


1882.]        Metropolitan  National  Bank  v.  Lotd.  537 

Opinion  of  the  Court,  per  Danforth,  J. 

■"  — ■— — —  ii  ■■  ■■ 

Murray  (Commercicti  Bk.  of  Albany  v.  Hughes,  17  Wend.  94), 
and  he  held  the  promise  or  obligation  of  the  bank  available  to 
himself  from  that  moment. 

Another  point  is  made  by  the  learned  counsel  for  the  appel- 
lant. Upon  cross-examination  of  one  of  the  officers  of  the 
Troy  bank,  it  appeared  that  on  the  31st  day  of  October, 
after  examination  of  its  affairs,  by  the  bank  superintendent, 
its  business  was  suspended.  The  witness  was  then  asked 
whether  "  before  that  examination  it  was  known  that  a  state 
of  things  existed  that  would  justify  an  injunction  —  was  it 
known  in  the  bank  that  it  was  insolvent."  Upon  objection 
made,  the  appellant  offered  to  show  that  it  was  known  to  the 
bank  that  it  was  insolvent,  and  that  being  rejected,  an  excep- 
tion was  taken.  This  is  now  relied  upon.  It  should  not  pre- 
vail. There  is  no  allegation  in  the  answer  that  fraud  was 
practiced  by  the  bank  upon  Murray,  or  that  in  receiving  the 
deposit  and  giving  credit  to  him  there  was  any  intent  to  with- 
hold the  sum  credited,  or  that  it  was  done  in  contemplation  of 
insolvency.  Moreover  it  is  plain  that  the  bank  continued, 
after  the  deposit,  debtor  to  Murray  by  his  own  choice,  and  not 
by  reason  of  its  solicitation  or  act.  He  could  have  drawn  the 
amount  the  moment  credit  was  given,  and,  in  not  doing  so,  con- 
sulted his  own  pleasure  or  convenience.  Whether  such  de- 
fense, therefore,  would,  under  any  cirfeumstances,  avail  the  de- 
fendant it  is  not  necessary  to  inquire.  No  ground  is  assigned 
by  the  learned  counsel  upon  which  any  other  exception  taken 
for  the  appellant  can  be  supported,  and  we  discover  none. 

The  judgment  should  be  affirmed. 

All  concur,  except  Tbaoy,  J.,  absent 

Judgment  affirmed. 
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110  209    Benjamin  D.  Spring,  Respondent,  v.  Albert  Shobt  et  al.,  Im- 
j»  gg  pleaded,  etc.,  Appellants. 

In  an  action  to  foreclose  a  mortgage,  wherein  certain  judgment  creditors  of 
the  mortgagor  were  made  parties  defendant,  and  answered  averring  f rand 
and  want  of  consideration,  plaintiff's  evidence  tended  to  show  and  the 
court  found  that  the  mortgage,  with  the  accompanying  bond,  were  exe- 
cuted to  secure  the  purchase-price  of  the  mortgaged  premises,  which 
had  been  conveyed  by  the  mortgagee  to  the  mortgagor  about  six  months 
prior  to  the  execution  of  the  mortgage,  and  were  so  executed  in  pur- 
suance  of  an  oral  agreement  made  at  the  time  of  such  conveyance.  It 
appeared  that  the  judgments  of  said  creditors  were  rendered  after  the 
execution  and  recording  of  the  mortgage,  but  upon  debts  incurred  prior 
thereto,  and  that  credit  was  given  without  notice  to  the  creditors  or 
knowledge  on  their  part  of  plaintiffs  claim,  and  under  a  belief  that  the 
premises  were  unincumbered.  Held,  that  a  finding  that  the  mortgage 
was  a  valid  lien  was  justified ;  and  that  it  was  entitled  to  priority  over  the 
judgments. 

The  distinction  pointed  out  between  this  case  and  one,  where  the  right  of 
a  bona  fide  purchaser  or  judgment  creditor  who  advanced  money  on  the 
faith  of  an  unincumbered  title  is  asserted  against  an  equitable  or  unre- 
corded lien  of  a  vendor  for  purchase-money. 

Prior  to  the  entry  and  recording  of  said  judgments,  the  mortgagor  executed 
a  valid  general  assignment  of  all  his  property  fer  the  benefit  of  creditors. 
Held,  that  said  creditors  were  not  in  a  position  to  attack  the  validity  of 
the  mortgage,  as  they  had  no  lien  upon  the  premises,  and  the  assignee 
alone  could  make  such  an  attack  ;  that  the  creditors  were  not  necessary 
parties  to  the  action,  and  the  fact  that  they  were  made  so  did  not  entitle 
them  to  interpose  such  a  defense. 

R  seems  that  in  a  creditor's  suit  brought  for  the  purpose  of  removing  a 
fraudulent  obstruction,  plaintiff  must  show  that  the  removal  will  enable 
his  judgment  to  attach  upon  the  property. 

•      (Argued  November  22,  1882 ;  decided  December  15, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon  an 
order  made  the  second  Monday  of  June,  1881,  which  affirmed 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  was  brought  to  foreclose  a  mortgage  executed  by 
the  defendant,  George  M.  Spring,  to  the  plaintiff,  who  is  the 
father  of  the  mortgagor. 
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The  appellants  are  judgment  creditors  of  the  mortgagor. 
The  defense  set  up  by  them  is,  that  the  mortgage  was  exe- 
cuted without  consideration,  with  intent  to  defraud  creditors. 
The  mortgage,  although  dated  11th  of  April,  1872,  was  not  exe- 
cuted until  the  5th  of  October,  1876.  It  was  recorded  on 
the  day  of  its  execution.  The  premises  covered  by  the  mort- 
gage had  been  conveyed  by  the  plaintiff  to  his  said  son  on  the 
day  on  which  the  mortgage  bears  date,  and  the  Special  Term 
found  that  the  consideration  of  the  mortgage  was  the  purchase- 
price  of  said  premises ;  that  the  mortgage  and  the  bond  to 
which  it  was  collateral  were  'executed  pursuant  to  an  agree* 
ment  made  at  the  date  of  said  conveyance  that  the  same  should 
be  executed  to  secure  the  said  purchase-price.  Upon  those 
f  acts  the  Special  Term  held  that  the  bond  and  mortgage  were 
valid  as  against  the  mortgagor  and  his  judgment  creditors,  the 
appellants. 

The  judgments  of  the  appellants  were  all  recovered  subse- 
quent to  the  execution  and  recording  of  the  mortgage,  but 
upon  debts  which  accrued  prior  thereto,  the  credits  were  given 
under  the  supposition  that  the  title  of  the  debtor  was  unin- 
cumbered. On  the  same  day  that  the  mortgage  was  executed 
the  mortgagor  executed  a  general  assignment  of  all  his  prop- 
erty for  the  benefit  of  creditors. 

The  further  material  facts  are  stated  in  the  opinion. 

Thomas  M.  Howell  for  appellants.  It  was  not  necessary  to 
establish  the  intent  to  defraud  by  direct  proof.  (Zangke  v. 
WUkenson,  57  N.  T.  M9 ;  Vcm  Wych  v.  Seward,  18  Wend. 
395.)  Equity  gives  great  effect  to  the  lapse  of  time,  and  dis- 
courages claims  not  promptly  made,  especially  where  there  has 
been  no  personal  disability  or  other  impediment  in  the  way  of 
asserting  them.  (PhdUips  v.  jBalden^i  Edw.  Oh.  21.)  The 
parol  agreement  by  the  son  to  give  a  mortgage  is  not  a  specific 
lien  on  the  farm  superior  to  the  claims  of  the  son's  creditors. 
(Goodtitle  v.  Morgan,  1  Term  It.  762 ;  Sewage  v.  Foster,  9 
Mod.  37 ;  KeOy  v.  Scott,  49  N.  T.  601 ;  Baytey  v.  Greenieaf, 
7  Wheat.  51 ;  Hulett  v.  Whipple,  68  Barb.  227;  fflsk v.  Pot- 
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ter,  2  Abb.  Ot.  of  App.  Dec.  140.)  A  vendor  cannot  hold, 
for  an  unlimited  time,  a  secret  lien,  and  then  set  it  up  to  the 
exclusion  of  bona  fide  creditors.  (Bayley  v.  Qreenleaf,  7 
Wheat.  51 ;  Fisk  v.  Potter,  2  Abb.  Ot.  of  App.  Dec  140.) 
The  assignee  is  not  a  bona  fide  purchaser  or  incumbrancer  of 
the  real  estate.  {Dewey  v.  Moyer,  72  N.  T.  78.)  After  con- 
ceding, as  was  done  in  effect  by  the  General  Term,  that  the 
lien  of  the  appellants  was  superior  to  the  secret  unrecorded 
lien  of  the  respondent,  its  next  duty  was  to  decide  who  were 
proper  parties  defendant  to  the  suit  to  foreclose  the  mortgage. 
(Knight  v.  Knight,  3  Peere  Williams^  333 ;  Calvert  on  Parties 
in  Equity,  3, 11 ;  Barb,  on  Parties,  326 ;  Sherley  v.  Watts,  3 
Atkyns,  200 ;  RoUeston  v.  Morton,  1  C.  &  L.  264 ;  2  Spence, 
704.)  The  appellants  were  creditors  before  the  assignment  was 
made  and  judgment  creditors  before  the  notice  of  lis  pendens 
was  filed,  and  if  they  had  not  been  made  parties  defendant, 
they  could  have  applied  to  the  court  to  be  made  parties. 
{Bishop  of  Winchester  v.  Beavor,  3  Vesey,  Jr.,  316.)  All 
persons  are  to  be  made  parties  who  are  legally  or  equitably  in- 
terested in  the  subject-matter  and  result  of  the  suit.  (2  Story's 
Eq.  Jur.,  §  1526 ;  Cooper's  Pleading,  chap.  1,  §  2,  p.  34.) 

William  H  Smith  for  respondent.  A  valid  agreement  to 
give  a  mortgage  on  real  estate  creates  a  specific  lien,  valid 
and  effectual  against  all,  except  bona  fide  purchasers  and 
mortgagees  for  value.  Such  mortgages  have  been  repeat- 
edly held  valid  against  assignees  in  bankruptcy,  and  for  the 
benefit  of  creditors.  {Burn  v.  Burn,  3  Ves.  Jr.  576; 
Bwrdick  v.  Jackson,  7  Hun,  488;  In  re  Howe,  1  Paige, 
124;  Kursted  v.  Avery,  4  id.  9;  Dwight  v.  Newett,  3  N. 
T.  185 ;  Chase  v.  Peck,  21  id.  •  581 ;  Robinson  v.  Williams, 
22  id.  380;  Moyer  v.  JSmman,  13  id.  180;  Loaning  v. 
Thompson,  45  Barb.  309;  Cook  v.  Graft,  60  id.  209; 
affirmed,  50  K  T.  655 ;  Nat.  Bk.  of  Norwalk  v.  Lanier, 
7  Hun,  627;  Hewitt  v.  Northrop,  9  id.  546 ;  Stafford  v. 
Van  Rensselaer,  9  Cow.  316 ;  Rockwell  v.  Hobby,  2  Sandf . 
Ch.  15,  note ;   8  R.  S.    2327,  §  10 ;  Ryan  v.  Dox,  34  N. 
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Y.  307 ;    Garson  v.  Greer,  1  Johns.  Oh.  308 ;    Warner  v . 

Van  Alstyne,  3  Paige,  513,  note;  Arnold  v.  Patrick,  6  id. 
310 ;   Bollock  v.  Smith,  3   Barb.  267 ;   Lamberton  v.   Van 

Voorhis,  15  Hun,  366 ;  1  Story's  Com.,  §  64>  q. ;  Stozoett  v. 
Haskell,  5  Lans.  386;  Ballet  v.  Whipple,  58  Barb.  224; 
Payne  v.  Wilson,  74  N.  T.  348 ;  Matter  of  Bowe,  1  Paige, 
125.)  A  bill,  filed  to  remove  a  fraudulent  obstruction,  must 
show  explicitly  that  its  removal  will  enable  the  judgment  to 
attach  upon  some  property.  (Gerry  v.  Gerry,  63  N.  Y.  252 
Rich  v.  Manley,  17  How.  34 ;  MoEhoam  v.  Willis,  9  Wend 
558 ;  Brmkerhoff  v.  Brown,  4  Johns.  Oh.  675-6 ;  Payne  v 
Sheldon,  63  Barb.  175 ;  Southard  v.  Bermer,  72  N.  Y.  426 
Boons  v.  BiU,  18  Hun,  464;  Forn  v.  Jfoy<?r,  54  N.  Y.  125; 
2ta&  v.  Bwrdett,  1  Paige,  305 ;  Jones  v.  Green,  1  Wall.  332.) 
The  only  person  who  can  legally  attack  the  mortgage  in  suit,  as 
a  fraudulent  conveyance,  is  the  assignee  or  some  prior  judg- 
ment creditor.    (Laws  of  1858,  chap*  314.) 

MTT/MgRj  J.  Upon  the  trial  the  court  found  that  the  con- 
sideration of  the  bond  and  mortgage,  which  are  the  subject  of 
this  action,  was  the  purchase-price  of  the  mortgaged  premises 
which  were  conveyed  by  the  plaintiff  to  his  son  George  M. 
Spring,  by  deed  dated  April  11, 1872,  and  that  the  same  were 
made  and  executed  in  pursuance  of  an  agreement  made  at  the 
date  of  said  deed  that  the  same  should  be  executed  and  de- 
livered to  secure  the  purchase-price  of  said  real  estate,  and  held 
that  the  mortgage  was  a  valid  lien  upon  the  premises  against 
the  mortgagor  and  the  ^appellants  in  this  action.  There  was 
evidence  on  the  trial  to  sustain  this  finding,  although  there  are 
circumstances  and  facts  which  tend  to  show  that  such  was  not 
the  consideration  of  the  mortgage.  It  is  proved  that  there  was 
no  such  agreement  in  writing ;  that  this  understanding  was 
not  communicated  by  the  plaintiff  to  any  person  outside  of  his 
own  immediate  family ;  that  the  mortgagor  had  occupied  the 
premises  for  a  number  of  years  prior  to  the  execution  of 
the  deed ;  that  he  continued  to  occupy  them  and  use  them  as 
his  own  until  after  the  mortgage  had  been  executed,  with  the 


542  Spring  v.  Shobt  et  al.  [Dec, 

Opinion  of  the  Court,  per  Miller,  J. 

consent  and  approval  of  the  plaintiff ;  and  that  the  appellants 
had  no  notice  or  knowledge  of  the  agreement  or  of  plaintiff's 
claim,  and  that  they  trusted  the  mortgagor  under  a  belief  that 
the  premises  were  owned  by  him  and  were  free  from  incum- 
brance. It  also  appears  that  when  the  mortgage  was  executed 
to  the  plaintiff  he  had  knowledge  of  the  fact  that  his  son 
was  embarrassed  and  that  lie  took  the  mortgage  with  a  view  of 
having  it  recorded  before  the  judgments  of  the  appellants 
should  be  docketed  against  his  son,  and  become  liens  on  the 
land.  There  was  also  evidence  of  declarations  made  by  the 
plaintiff  to  different  persons  to  the  effect  that  he  had  made  a 
gift  of  the  premises  to  his  son  and  that  his  son  was  responsible, 
but  this  testimony  was  contradicted  by  the  plaintiff. 

The  testimony  to  which  we  have  referred  as  well  as  the  cir- 
cumstances surrounding  the  case  present  a  question  of  fact  as 
to  whether  the  mortgage  was  executed  in  good  faith  for  a  valid 
consideration  or  was  fraudulent.  This  it  was  the  province  of 
the  court  upon  the  trial  to  decide,  and  the  court  having  found 
that  the  consideration  was  a  valid  one  and  in  fact  that  the  bond 
and  mortgage  were  made  to  secure  a  lawful  demand  as  herein- 
before stated,  it  cannot,  we  think,  be  fairly  claimed  that  it  was 
fraudulent  and  void  by  reason  of  a  failure  of  consideration.  It 
is  insisted,  however,  by  the  counsel  for  the  appellants  that  even 
although  the  court  has  found  an  agreement  which  would  up- 
hold the  mortgage,  as  between  the  parties  to  the  same,  yet  the 
court  should  not  have  sanctioned  the  right  of  the  vendor  to 
hold  for  an  unlimited  length  of  time  a  secret  lien  and  allow  the 
plaintiff  to  set  it  up  to  the  exclusion  of  hona  fide  creditors. 
The  question  as  to  the  extent  to  which  a  secret,  equitable  and 
unrecorded  lien  of  a  vendor,  for  unpaid  purchase-money  of 
lands  sold  and  conveyed  by  him,  exists  as  against  a  judgment 
creditor  after  the  lien  is  recorded,  or  other  parties  than  the 
vendee,  must  depend  upon  the  facts  and  circumstances  of  the 
particular  case.  Such  .lien  cannot  exist  generally  against  pur- 
chasers in  good  faith,  under  a  conveyance  of  the  legal  estate, 
without  notice,  when  the  purchase-money  has  been  paid.  (See 
Fish  v.  Potter,  2  Keyes,  64.) 
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The  general  rule  stated  applies  more  particularly  to  cases 
where  it  is  sought  to  enforce  an  equitable  lien  for  the  purchase- 
money,  which  has  never  been  put  on  record  as  against  subse- 
quent mortgagees  or  purchasers  in  good  faith  and  for  a  valu- 
able consideration.  In  such  a  case  it  is  too  clear  to  admit  of 
any  question  that  the  rights  of  the  person  claiming  such  equit- 
able lien  should  yield,  by  reason  of  his  neglect,  to  the  claims  of 
subsequent  incumbrancers  or  purchasers,  and  it  may  well  be 
asserted  that  a  prior  claimant  for  the  purchase-money  under 
such  circumstances  has,  by  his  silence  or  neglect,  yielded  his 
right.  In  the  case  at  bar  the  appellants'  judgments  were 
not  recorded  prior  to  the  making,  execution  and  recording  of 
the  plaintiffs  mortgage,  and  they,  therefore,  occupied  entirely  a 
different  position.  A  distinction  also  exists  as  to  a  judgment 
creditor  who  advances  his  money  upon  the  faith  of  an  unin- 
cumbered title  upon  the  record,  without  notice,  who  is  entitled 
to  the  lien  acquired  thereby  in  preference  to  the  secret  unre- 
corded lien  of  a  vendor  for  part  of  the  purchase-money,  and  he 
is  to  be  regarded  as  a  quasi  jmrohaser for  a  valuable  considera- 
tion without  notice.  (See&uleti  v.  Whipple,  58  Barb.  224.) 
The  appellants  are  clearly  not  within  this  rule.  In  the  first 
place  their  judgments  are  on  record  subsequent  to  the  record 
of  the  mortgage  ctf  the  plaintiff,  and  besides  they  are  not  in 
the  position  of  judgment  creditors  who  have  advanced  money 
without  notice  on  the  faith  of  a  good  title ;  they  are  merely 
ordinary  creditors  who  have  contracted  a  debt  with  another, 
supposing  that  he  was  the  owner  of  property  unincumbered 
and  had  ability  to  pay.  That  they  were  mistaken  in  this  re- 
spect does  not  entitle  them  to  the  rights  of  a  party  who  ad- 
vances money,  within  the  rule  stated.  In  relying  upon  the 
responsibility  of  the  mortgagor  it  must  be  assumed  that,  as  in 
the  case  with  ordinary  creditors,  they  took  the  chances  of  being 
mistaken,  and  unless  a  fraud  has  been  committed  by  means 
of  which  the  mortgagor's  liability  was  created  and  the  appel- 
lants defrauded,  they  occupy  no  other  or  no  different  position 
than  ordinary  creditors.  The  question  as  to  the  good  faith  of 
the  mortgagor  and  the  mortgagee  in  the  transaction  was  the 
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subject  of  consideration  upon  the  trial,  and  the  court,  in  view 
of  the  fact  that  the  mortgage  was  not  executed  and  recorded 
until  long  after  the  execution  and  recording  of  the  deed  and 
all  of  the  circumstances,  having  found  that  it  was  executed  in 
pursuance  of  the  previous  agreement  made  at  the  date  of  the 
deed  to  secure  the  purchase-money,  we  think  the  appellants 
have  no  ground  for  claiming  that  it  could  be  regarded  as  a  se- 
cret lien  which  entitled  their  judgments  to  a  priority.  Con- 
sidering the  finding  referred  to  there  is  no  principle  laid  down 
in  the  reported  cases  which  authorizes  the  appellants  to  take 
precedence  over  the  mortgage  of  the  plaintiff. 

The  opinion  of  the  General  Term  in  this  case  holds  that  the 
appellants  are  not  in  a  position  to  attack  the  validity  of  the 
mortgage  which  is  the  subject  of  this  action,  for  the  reason 
that  the  mortgagor  had,  subsequently  to  the  execution  of  the 
mortgage  and  before  the  appellants  had  docketed  their  judg- 
ments, being  insolvent,  executed  a  general  assignment  of  all 
his  property,  including  the  mortgaged  premises,  in  trust  for  the 
benefit  of  all  his  creditors ;  that  the  good  faith  of  the  assign- 
ment not  being  questioned  by  the  appellants  as  to  them  or 
between  the  parties  thereto,  it  must  be  regarded  as  a  valid  con- 
veyance of  the  premises  so  far  as  this  action  is  concerned,  and 
that  the  assignee,  or  the  creditors  he  represents,  are  the  only 
persons  who  have  any  right  to  question  the  validity  of  the 
mortgage.  Upon  this  ground  the  judgment  of  the  trial*  court 
was  affirmed. 

We  are  unable  to  perceive  how  this  position  can  be  over- 
come. The  appellants  had  no  lien  upon  the  premises,  the 
assignment  stands  in  their  way  and  presents  an  insuperable 
difficulty  to  maintaining  the  defense  sought  to  be  interposed. 
They  occupy  the  position  of  parties  who  have  commenced  an 
action  in  the  nature  of  a  creditor's  bill  to  set  aside  a  fraudulent 
conveyance,  and  whose  action  is  founded  and  prosecuted  upon 
the  ground  that  if  they  succeed  and  the  fraudulent  conveyance  is 
set  aside  they  have  liens,  under  the  judgments,  upon  the  prop- 
erty, which,  if  enforced,  will  enable  them  to  collect  their  de- 
mands.   In  this  case  if  the  mortgage  is  declared  to  be  invalid 
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the  assignment  etill  remains  an  obstacle,  which  prevents  the 
appropriation  of  the  property  directly  to  the  payment  of  their 

lodgments. 

The  assignment  constitutes  a  prior  and  a  better  title  which 
is  entitled  to  a  preference,  and,  as  it  is  not  alleged  to  be 
fraudulent  or  invalid,  the  mortgage  cannot  be  assailed  in  this 
action. 

The  rule  is  well  settled  that  a  creditor's  bill  filed  for  the 
purpose  of  removing  a  fraudulent  obstruction  must  show  that 
such  removal  will  enable  the  judgment  to  attach  upon  the 
property.  (Qeery  v.  Geery,  63  N".  T.  252;  Southard  v. 
B&nner,  72  id.  424.) 

The  appellants  do  not  occupy  any  such  position,  and,  as  the 
case  stands,  the  assignee  is  the  only  one  who  can  legally  attack 
the  validity  of  the  mortgage.  The  fact  that  the  fund  in  the 
hands  of  the  assignee  may  be  increased  for  the  payment  of 
debts,  by  setting  aside  the  mortgage,  of  itself  confers  no  right 
on  the  appellants  to  maintain  the  defense  sought  to  be  inter- 
posed. 

The  appellants  claim  that  the  plaintiff  having  made  them 
defendants,  and  called  upon  them  to  answer  why  the  mortgage 
should  not  be  foreclosed,  they  have  the  right  to  set  up  a  de- 
fense to  the  validity  of  the  same.  This  position  we  think  does 
not  entitle  them  to  insist  upon  a  defense  which  could  not  have 
been  claimed  by  them  if  they  had  not  been  made  and  were 
not  proper  parties  to  the  action.  The  judgments  were  not 
liens  upon  the  mortgaged  premises,  and  it  is  difficult  to  see 
upon  what  ground  the  appellants  can  be  held  to  be  necessary 
parties  to  the  action.  A  perfect  title  could  have  been  acquired 
upon  a  sale  of  the  mortgaged  premises  by  the  decree  of  the 
court  if  they  had  not  been  made  parties,  and  hence  they  were 
not  necessarily  such.  They  could  not  have  applied  to  the 
court  and  obtained  an  order  that  they  were  proper  parties  to 
the  action. 

As  they  were  made  parties  by  mistake,  and  had  no  rights 
which  were  lawfully  and  properly  a  subject  of  adjudication 
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therein,  they  are  not  entitled  to  claim  that  they  can  interpose  a 
defense  which  the  law  does  not  recognize  or  sanction. 

There  is  no  rule  in  equity  or  law  which  authorizes  the  bring- 
ing in  of  parties  who  have  no  inherent  right  to  defend  the 
action  brought.  If  the  mortgage  was  invalid  it  was  the  duty 
of  the  assignee,  representing  the  creditors,  to  contest  its  validity. 
The  fact  that  the  appellants  were  made  parties  did  not  confer 
upon  them  a  right  which  belonged  to  the  assignee ;  if  he 
failed  to  perform  his  duty  the  law  furnished  a  remedy  to  the 
creditors  to  compel  such  performance,  or  to  make  him  amen- 
able for  his  neglect  or  misconduct.  If  the  case  required  the 
filing  of  a  creditor's  bill  and  the  assignee  refused  to  institute 
such  a  suit  upon  request,  the  appellants  would  have  been  in  a 
position  to  claim  they  had  a  right  to  maintain  the  action. 
Even  although  for  the  reasons  last  stated,  the  judgment  cannot 
be  upheld,  then  it  should  be  affirmed  upon  all  the  facts  in  the 
case,  which  are  sufficiently  referred  to  in  the  discussion  of  the 
first  ground  we  have  considered. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo  and  Eabl,  JJ.,  dissenting. 
Tracy,  J.,  absent. 

Judgment  affirmed. 
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Anne  Lavalle,  Respondent,  v.  Patrick  Skelly,  Appellant. 

An  amendment  of  a  notice  of  appeal  from  an  order  denying  a  motion  for  a 
new  trial,  so  as  to  make  it  also  a  notice  of  appeal  from  a  judgment,  may 
not  be  granted  after  the  time  for  appealing  from  the  judgment  has  ex- 
pired, as  the  effect  of  the  amendment  is  to  allow  an  appeal  from  the 
judgment,  which  the  court  has  no  power  to  do.  (Code  of  Civil  Proc,  §§  783, 
784.) 

Neither  the  provision  of  the  Code  of  Civil  Procedure  (§  1308)  authorizing 
omissions  to  be  supplied,  or  amendments  to  be  made  to  perfect  an  appeal; 
nor  the  provision  (§  724)  allowing  the  court  "  to  supply  an  omission  in  any 
proceedings/*  or  to  "permit  an  amendment  thereof  /"  apply  to  the  case 
of  such  an  amendment. 

Moti  v.  Lansing  (5  Lans.  516),  Bouton  v.  Bouton  (40  How.  Pr  217), 
S.  G.  (42  id.  11),  distinguished. 

» 

(Submitted  November  28, 1882 ;  decided  December  15, 1882.)    . 


1882.]  Lavalle  v.  Skelly.  547 


Statement  of  case. 


Appeal  from  an  order  of  the  General  Term  of -the  Supreme 
Court,  in  the  first  judicial  department,  made  May  4, 1882,  which 
amended  a  notice  of  appeal. 

The  action  was  tried  in  February,  1879,  and  the  complaint 
was  dismissed ;  at  the  same  time  a  motion  was  made  for  a  new 
trial  which  was  denied.  On  March  21,  1879,  judgment  was 
entered.  On  April  8, 1879,  plaintiffs  attorney  served  notice  of 
appeal  from  the  order  denying  the  motion  for  a  new  trial.  On 
April  26,  1879,  a  copy  of  the  judgment  with  written  notice  of 
the  entry  thereof  was  served  upon  said  attorney.  The  order 
in  question  amended  said  notice  of  appeal  by  adding  thereto 
these  words:  "and  from  the  judgment  entered  against  the 
plaintiff  in  this  action." 

Albert  Mathews  for  appellant.  Neither  the  "  court  or  a 
judge  "  can  extend  the  time  fixed  by  law  within  which  "  to 
take  an  appeal."  Neither  "  a  court  or  judge  "  can  "  allow  "  this 
act  "  to  be  done  after  the  expiration  of  the  time  fixed  by  law." 
(Code  of  Civil  Procedure,  §§  783,  784.)  The  court  cannot  (by 
amending  the  "  notice  "  so  as  to  include  a  judgment  not  men- 
tioned or  embraced  in  the  original  notice)  authorize  a  new 
appeal  to  be  now  taken  from  a  judgment  from  which  there 
has  been  no  attempt  whatever  to  appeal,  after  the  time  fixed 
by  law  to  appeal  from  it  has  expired.  (Code  of  Procedure, 
§  327 ;  Code  of  Civil  Procedure,  §§  784,  1303  ;  Fry  v.  Ben- 
nett, 16  How.  383 ;  Bryant  v.  Bryant,  7  Bob.  51 ;  Whitney 
y.  Leeds,  27  How.  Pr.  378 ;  Cotes  v.  Carroll,  28  id.  436 ; 
Piper  v.  Van  Buren,  15  Wkly  Dig.  213 ;  Lavalle  v.  Skelly, 
24  Hun,  642 ;  Wait  v.  Van  Allen,  22  N.  T.  319  ;  SaUes  v. 
Butler,  27  id.  638.) 

Edward  F.  Buttard  for  respondent.  The  court  had  full 
power  to  amend  the  notice  of  appeal.  (Code,  §  724.)  The 
granting  of  such  amendment  rested  in  the  discretion  of  the 
court,  and  is  not  reviewable  in  the  Court  of  Appeals.  (Lw» 
ermore  v.  Bawbridge,  56  N.  Y.  72 ;  9  Wkly  Dig.  256 ;  Mott 
v.  Lansing,  5  Lans.  516;  57  N.  Y.  112;  40  How.  216;  42 
id.  11.) 
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Per  Ouriam.  The  order  appealed  from  authorized  an 
amendment  of  the  notice  of  appeal  by  adding  the  words  "  and 
from  the  judgment  entered  against  the  plaintiff  in  this  action." 
The  effect  of  such  amendment  is  to  allow  an  appeal  from  the 
judgment  as  well  as  the  order  denying,  a  new  trial,  which 
was  originally  taken  by  the  notice  of  appeal.  Such  an  amend* 
ment,  we  think,  is  not  authorized  by  any  of  the  provisions  of 
the  Code  or  any  of  the  decisions  of  the  courts.  By  the  Code, 
an  appeal  from  a  judgment  to  the  General  Term  must  be 
taken  within  thirty  days  after  service  upon  the  appellants  of  a 
copy  of  the  judgment  appealed  from,  and  a  written  notice  of 
the  entry  thereof.  (Code  of  Civil  Procedure,  §  1351.) 
The  notice  in  this  case,  with  a  copy  of  the  judgment,  were 
served  a  few  days  after  the  appeal  was  taken,  and  it  is  not  ap- 
parent upon  what  ground  the  amendment  can  be  made  so  as 
to  make  the  notice  effective  for  the  purpose  of  taking  an  appeal 
from  the  judgment.  The  time  fixed  by  law  within  which  to 
take  an  appeal  cannot  be  extended.  (Code  of  Civil  Procedure, 
§§  783  and  784.)  Nor  is  there  any  provision  of  the  Code 
which  authorizes  an  amendment  in  such  a  case.  Section  1303 
of  the  Code  of  Civil  Procedure  has  no  application  to  cases  of 
this  character.  Nor  are  we  able  to  perceive  upon  what  ground 
an  amendment  to  the  notice  could  be  granted,  the  effect  of 
which  would  be  to  disregard  these  provisions.  The  provisions 
of  section  724  of  the  Code  which  authorize  the  court  "to  sup- 
ply an  omission  in  any  proceeding  "  or  to  "  permit  an  amend- 
ment thereof  to  conform  to  the  provision  of  this  act,"  do  not 
embrace  an  amendment  to  the  notice  of  appeal  so  as  to  make 
it  effective  in  allowing  an  appeal  which  has  not  actually  been 
taken.  Such  an  amendment  does  not  rest  in  the  discretion  of 
the  court,  but  is  of  a  vital  character  which  strikes  at  the  very 
foundation  of  the  proceeding.  The  case  of  Mott  v.  Lansing 
(5  Lans.  516),  which  was  affirmed  in  this  court,  is  not  in  point 
There  the  amendment  allowed  the  plaintiff  to  insert  in  the 
notice  a  stipulation  that  final  judgment  might  be  entered 
against  the  plaintiff  as  required  by  subdivision  2,  section  11,  of 
the  old  Code.     This  does  not  extend  the  time  for  serving  the 
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notice  of  appeal,  bat  merely  conforms  the  notice  to  the  exist- 
ing provisions  of  law  and  bears  no  analogy  to  the  case  at  bar. 

The  case  of  BwUm  v.  Bouton  (40  How.  Pr.  216 ;  42  id.  11), 
relates  to  the  practice  of  the  Supreme  Court  on  a  motion  to 
set  aside  the  judgment  of  a  referee,  and  it  in  no  way.  involves 
the  question  which  is  presented  upon  this  appeal. 

We  are  not  called  upon  to  consider  whether,  under  the  Code 
of  Civil  Procedure,  the  decision  of  the  court  below  can  be 
reviewed  upon  an  appeal  from  the  order.  It  is  sufficient  that 
no  authority  exists  for  allowing  such  an  amendment. 

The  order  should  be  reversed  and  the  motion  denied,  with 
costs. 

All  concur,  except  Tbaot,  J.,  absent. 

Ordered  accordingly. 


Timothy  A.  Smith  et  al.,  Appellants,  v.  Moses  H.  Cbosq  et  al.,     us  jh 

Respondents. 

C.  and  W.  owned  certain  real  estate  as  partners  ;  W.  executed  a  quit-claim 
deed  of  his  interest  to  C,  who  executed  in  return  his  bond  with  a  mort- 
gage on  the  premises  for  $6,000,  which  the  mortgage  recited  was  for  the 
purchase-prioe.  On  the  same  day  W.  assigned  the  mortgage  to  S.  for 
$4,500,  both  C  and  W.  joining  in  a  statement  that  it  was  given  for  a 
good  consideration  and  not  for  the  purpose  of  raising  money.  C.  and 
wife  subsequently  conveyed  the  premises  to  M.,  who  thereafter  conveyed 
them  to  Mrs.  C.  In  an  action  to  foreclose  the  mortgage  by  plaintiffs, 
who  claimed  as  assignees,  the  defense  was  that  the  transaction  was,  in 
fact,  a  usurious  loan  to  the  firm,  the  deed  and  mortgage  having  been 
executed  at  the  instigation  of  S.  to  avoid  the  usury  law.  S.  died  prior  to 
the  commencement  of  the  action.  On  the  day  before  the  trial  W.  exe- 
cuted to  Mrs.  C.  a  quit-claim  deed  of  his  interest  in  the  premises.  W. 
was  called  as  a  witness  for  defendants,  and  was  allowed  to  testify,  under 
objection  and  exception,  to  a  conversation  had  with  S.  before  the  execu- 
tion of  the  mortgage,  which  tended  to  sustain  the  defense.  Held  error ; 
that  the  witness  was  incompetent  under  the  Code  of  Civil  Procedure 
(§839). 

(Argued  November  28, 1883 ;  decided  December  15, 1883.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  October  28,  1881,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

P.  C.  Williams  for  appellants.  The  witness  Wilson  was 
not  a  competent  witness  concerning  personal  transactions  and 
communications  with  Smith,  deceased,  assignee  of  the  bond 
and  mortgage.  (Code  of  Civ.  Proa,  §  829 ;  62  K  Y.  83 ;  14 
Weekly  Dig.  156  ;  26  Hun,  272,  392 ;  79  N.  Y.  415-20 ;  24 
Hun,  32-4-5.)  The  words  "assignment  or  otherwise"  are 
broad  enough  to,  and  do  cover  a  transfer  of  real  estate.  (Mat- 
toon  v.  Young,  45  1ST.  Y.  697.)  The  defendant,  Mrs.  Cross, 
was  not,  and  is  not,  in  a  position  to  interpose  the  defense  of 
usury.  (  Walch  v.  Cook,  65  Barb.  80  ;  Knickerbocker  L.  Ins. 
Co.  v.  Wilson,  13  Hun,  321;  Smith  v.  Cross,  16  id.  489; 
HwnUey  v.  Harrison,  24  N.  Y.  170;  Berdan  v.  Sedgwick, 
44  id.  626 ;  Eetfield  v.  Newton,  3  Sandf  .  Ch.  564 ;  Knicker- 
bocker L.  Ins.  Co.  v.  Nelson,  78  N.  Y.  137.)  Cross  by  the  deed 
to  his  wife  waived  the  usury  and  elected  to  affirm  the  mortgage. 
(Hunily  v.  Harrison,  24  N.  Y.  170 ;  Berdan  v.  Sedgwick, 
44  id.  626.) 

D.  O'Brien  for  respondents.  As  the  bond  and  mortgage  in 
question  had  no  inception  until  they  were  transferred  by  Wil- 
son to  Smith  at  a  discount  of  $500,  they  were  necessarily 
usurious  as  matter  of  law,  irrespective  of  the  intent  of  the  person 
who  advanced  the  money,  or  any  other  party  to  the  transac- 
tion. (  Vickery  v.  Dickson,  62  Barb.  272 ;  Eastman  v.  Shaw, 
65  S".  Y.  522 ;  Bank  v.  AVoard,  31  id.  473 ;  Quackenbos  v. 
Sayer,  62  id.  344 ;  Fiedler  v.  Darrin,  50  id.  437.)  The  cov- 
enant in  the  deed  of  Mrs.  Cross  to  the  effect  that  she  bound 
herself  to  pay  the  mortgage  was  a  nullity  and  created  no  obli- 
gations against  her  and  deprived  her  of  no  right  that  she 
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could  assert  had  this  clause  not  been  inserted  in  the  deed. 
(  Vroomcm  v.  Turner,  69  N.  T.  280 ;  Smith  v.  Cross,  16  Hun, 
487 ;  Munson  v.  Dyett,  56  How.  Pr.  333  ;  Walch  v.  Cook,  65 
Barb.  30,  32 ;  Ins.  Co.  v.  Nelson,  13  Hun,  321 ;  S.  C.  affirmed, 
78  N.  T.  138 ;  Moore  v.  Deyoe,  22  Hun,  218 ;  Enick.  L.  L  Co. 
v.  Nelson,  78  S.  Y.  138.)  The  defendant,  Moses  H.  Cross, 
was  a  borrower  and  had  the  right  to  interpose  the  defense  of 
usury.  (36  K  Y.  44 ;  13  Hun,  321 ;  5  fiarb.  130.)  He  had 
in  equity  all  the  interest  that  was  vested  in  him  before  the 
deed  to  his  wife.  (52  Barb.  412 ;  2  Bob.  307 ;  22  N.  Y.  110, 
517 ;  28  Barb.  633 ;  16  id.  556 ;  2  Lans.  21 ;  26  How.  250, 
496 ;  24  K  Y.  372,  17  Barb.  157 ;  9  id.  366.)  The  plaintiffs 
could  not  preclude  him  from  setting  up  usury  by  showing  that 
he  had  been  discharged  in  bankruptcy.  (Strong  v.  Strickland, 
32  Barb.  284 ;  Smith  v.  Cross,  16  Hun,  487 ;  Enick.  L.  L  Co. 
v.  Nelson,  78  N.  T.  137.)  The  testimony  of  Wilson  was  com- 
petent under  section  829  of  the  new  Code  and  was  properly  ad- 
mitted. (Richardson  v.  Warner,  13  Hun,  13 ;  Attis  v.  Staf- 
ford, 14  id.  418 ;  Nearpass  v.  Oilman,  16  id.  121 ;  Church  v. 
Howard,  17  id.  5 ;  Marsh  v.  Brown,  18  id.  319  ;  PurseU  v. 
Fry,  19  id.  595  ;  Hill  v.  Alvord,  id.  79 ;  Ely  v.  Clute,  id.  36 ; 
Holcomb  v.  Holcomb,  20  id.  156 ;  Hdbart  v.  Hobart,  62  id. 
83  ;  Miller  v.  Montgomery,  78  id.  285  ;  McKnight  v.  Wheeler, 
6  Hill,  492 ;  Delaware  Bk.  v.  Jarvis,  20  N.  Y.  226 ;  Mar- 
ford  v.  Dams,  28  id.  485.) 

Eakl,  J.  This  action  was  brought  to  foreclose  a  mortgage 
of  $5,000,  dated  August  24,  1872,  and  the  defense  interposed 
by  Moses  H.  Cross  and  Mary  J.  Cress  was  usury.  The  facts 
so  far  as  now  material  are  as  follows :  For  several  years  prior 
to  the  date  of  the  mortgage,  Moses  H.  Cross  and  Samuel  Wil- 
son were  engaged  in  business  as  partners,  and  as  such  partners 
they  had  for  several  years  owned  the  real  estate  covered  by  the 
mortgage.  At  the  date  of  the  mortgage  Wilson  executed  a 
quit-claim  deed  of  his  interest  in  the  real  estate  to  Cross,  and 
at  the  same  time  Cross  executed  to  him  the  mortgage  in  ques- 
tion to  secure  the  payment  of  $5,000,  in  five  years  from:  the 
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date  thereof.  It  was  recited  in  the  mortgage,  that  the  money 
secured  thereby  was  for  the  purchase-price  of  the  premises 
described  in  the  mortgage.  On  the  26th  day  of  August,  Cross 
and  Wilson  both  signed  a  statement,  in  which  Cross,  the  mort- 
gagor, consented  to  the  assignment  of  the  mortgage  by  Wilson 
to  Timothy  Smith,  and  represented  that  it  was  a  good  and  valid 
security,  given  for  a  good  and  valid  consideration,  not  made  for 
the  purpose  of  raising  money,  and  that  there  was  no  usury  in, 
or  defense,  to  the  same ;  and  in  which  Wilson  represented  that 
the  mortgage  was  made  for  a  good  and  valid  consideration,  and 
not  for  the  purpose  of  raising  money,  and  that  there  was  no  de- 
fense to  the  same.  On  the  same  day  Wilson  executed  an  as- 
signment of  the  mortgage  to  Smith,  in  which  he  guaranteed 
the  collection  thereof  and  that  there  was  no  defense  thereto. 
On  the  same  day  the  bond  and  mortgage  with  the  statement 
signed  by  Wilson  and  Cross,  and  the  assignment,  were  delivered 
to  Smith,  and  he  paid  Wilson  therefor  the  sum  of  $4,500. 
Thereafter  in  the  month  of  August,  1873,  Smith  died,  leaving 
a  last  will  and  testament,  in  which  the  plaintiffs  were  named 
as  executors.  In  August,  1875,  the  executors  assigned  the  bond 
and  mortgage  to  one  McCartin,  and  he  on  the  same  day  as- 
signed the  same  to  the  plaintiffs. 

Upon  these  facts,  standing  alonefit  would  not  be  disputed  that 
the  plaintiffs  had  a  good  title  to  the  mortgage  and  that  the  de- 
fense of  usury  could  not  prevail.  On  the  face  of  all  these 
papers  the  mortgage  had  a  legal,  valid  inception,  and  Smith 
could  purchase  the  same  at  any  discount  which  the  mortgagee 
would  consent  to. 

But  facts  are  now  to  t>e  stated  upon  which  the  defense  of 
usury  is  based.  The  defendants  claim,  that  at  the  date  of  the 
mortgage  Cross  and  Wilson  were  pecuniarily  embarrassed,  and 
desired  to  borrow  money,  and  that  they  applied  to  Smith  to 
loan  them  $5,000,  to  be  secured  by  a  mortgage  to  be  executed 
by  them  upon  the  firm  real  estate ;  that  Smith  required  that 
one  of  the  partners  should  deed  the  real  estate  to  the  other, 
and  the  grantee  should  give  back  to  the  grantor  a  mortgage  for 
$5,000,  and  promised  that  then  he  would  cash  the  mortgage 
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for  the  sum  of  $4,500,  and  that  the  deed,  mortgage,  written 
statement  and  assignment  were  all  made  and  executed  to  carry 
out  that  scheme ;  and  that  the  money  was  paid  over  in  pursu- 
ance thereof  by  Smith  to  one  of  the  members  of  the  firm,  and 
used  and  applied  in  payment  of  the  firm  debts. 

If,  by  his  deed,  Wilson  actually  divested  himself  of  all  in- 
terest in  the  real  estate,  and  vested  the  absolute  title  thereto  in 
Cross,  so  that  the  sale  was  effectual  between  them,  and  if  the 
mortgage  was  actually  given  to  secure  the  purchase-money,  so 
that  Wilson  could  hold  the  mortgage  against  Gross,  and  en- 
force it  against  the  real  estate,  then  the  mortgage  had  a  valid 
inception,  no  matter  what  the  motive  for  the  execution  of  the 
deed  and  mortgage  was.  Smith  had  the  right  to  insist  that  he 
would  not  loan  the  firm  any  money  upon  their  mortgage,  and 
that  a  sale  should  take  place,  and  a  mortgage  thus  be  created 
which  he  could  buy  at  any  rate  of  discount  the  parties  could 
agree  upon.  To  illustrate :  if  A.  applies  to  B.  for  the  loan  of 
money,  B.  may  refuse  to  loan,  and  say  to  A.  that  he  must  pro- 
cure a  valid  mortgage  which  he  can  buy  at  a  discount,  and  he 
may  suggest  to  A.  that  he  might  sell  his  real  estate  to  C.  and 
get  a  mortgage  from  0.,  and  that  he  would  then  buy  the  mort- 
gage at  a  discount.  If  A.,  in  pursuance  of  the  suggestion  and 
scheme,  actually  sells  his  real  estate  to  C.  and  takes  a  valid  legal 
mortgage  from  0.,  that  mortgage  has  a  valid  inception  and  is 
subject  to  sale  and  traffic  like  any  other  chose  in  action.  If 
that  was  the  transaction  between  Wilson  and  Gross  then  there 
was  no  usury  in  this  mortgage,  and  the  defense  must  fail  on  that 
ground. 

But  if  the  conveyance  from  Wilson  to  Cross  was  a  mere 
form,  and  Cross,  after  the  conveyance,  still  held  the  title  to  the 
property  for  the  firm,  the  real  estate  actually  still  belonging  to 
the  firm,  and  if  this  mortgage  was  executed  for  the  firm  simply 
for  the  purpose  of  raising  money,  and  all  this  was  done  at 
the  instigation  of  Smith,  or  if  this  was  all  known  by  Smith  to 
be  the  actual  state  of  the  facts,  then  it  was  in  effect  a  loan  to 
the  firm  upon  the  mortgage  of  the  firm,  the  mortgage  having 
no  inception  until  it  passed  into  the  hands  of  Smith.  Then  it 
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was,  in  substance  and  effect,  a  lending  of  money  upon  the  firm 
mortgage;  and  the  mortgage,  notwithstanding  the  written 
representations  which  were  made,  was  subject  to  the  defense 
of  usury.  If  these  were  the  facts,  and  if  this  is  the  view  to  be 
taken  of  the  case  (and  it  is  the  only  view  which  will  enable 
the  defendants  to  interpose  the  defense  of  usury),  then  Wil- 
son, after  his  formal  conveyance  to  Cross,  still,  as  a  member  of 
the  firm,  retained  some  interest  in  the  real  estate.  As  said  by 
Mr.  Justice  Johnson  in  De  Wolf  v.  Johnson  (10  Wheat.  385), 
"  Usury  is  a  mortal  taint  wherever  it  exists,  and  no  subterfuge 
shall  be  permitted  to  conceal  it  from  the  eye  of  the  law." 

There  is  another  view  of  the  facts  of  this  case  which  it  is 
possible  to  take.  The  facts  may  have  been  as  last  supposed, 
and  yet  Smith,  relying  upon  the  written  statements  of  Cross 
and  Wilson,  may  have  believed  that  they  were  as  first  sup- 
posed, and  in  that  case  Cross  and  Wilson,  and  all  persons  hold- 
ing under  them,  would  be  estopped  from  alleging  the  usury. 

In  June,  1873,  Cross  and  his  wife  conveyed  the  real  estate 
to  one  Maltby  by  a  deed  containing  covenants  of  warranty ; 
but  the  deed  was  in  fact  intended  to  secure  Maltby  for  certain 
liabilities  for  indorsements  which  he  had  assumed  for  Cross. 
Prior  to  August  1,  1875,  Cross  had  discharged  those  liabilities, 
so  that  Maltby  had  no  further  claim  upon  the  deed,  and  simply 
held  the  title  in  trust  for  Cross,  and  on  that  day,  at  the  request 
of  Cross,  he  executed  a  deed,  with  full  covenants  of  warranty, 
conveying  the  premises  to  Mrs.  Cross  free  and  clear  from  all 
incumbrances  except  the  mortgage  in  question,  which  Mrs. 
Cross  assumed  and  agreed  to  pay,  as  a  part  of  the  purchase- 
money.  On  the  day  before  this  case  was  tried,  Wilson  exe- 
cuted a  quit-claim  deed  to  Mrs.  Cross  of  all  his  interest  in  the 
real  estate. 

Upon  the  trial  to  prove  the  usurious  arrangement,  the  de- 
fendants called  one  Perkins,  who  testified  that  he  knew  Smith, 
and  that  in  1872  he  was  the  book-keeper  for  Cross  &  Wilson ; 
that  some  two  or  three  weeks  before  the  transfer  of  the  mort- 
gage to  him,  he,  Smith,  talked  with  the  witness,  and  said  the 
firm  wanted  to  borrow  some  money ;  that  they  proposed  to  give  a 
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mortgage  on  their  real  estate,  and  wanted  to  know  if  the  property 
was  worth  $5,000  ;  that  they  wanted  to  give  a  company  mort- 
gage, bnt  it  would  not  do  to  have  it  in  that  way ;  that  one  must 
give  a  deed  to  the  other,  and  the  other  give  back  a  mortgage 
for  $5,000,  and  he  would  give  them  $4,500  for  the  mortgage. 
On  cross-examination  he  testified  that  he  saw  Smith  at  the  store, 
talking  with  Cross,  as  often  as  twice  a  week,  before  the  check 
for  the  pnrchase  of  the  mortgage  was  given,  and  also  that  he 
had  told  the  plaintiffs  he  did  not  know  any  thing  about  the 
suit.  Cross  was  called  as  a  witness,  and  testified,  against  the 
objection  of  the  plaintiffs,  that  the  arrangement  between  him 
and  Wilson  was  that  Wilson  should  give  him  a  quit-claim  deed, 
and  that  he  should  give  "Wilson  a  mortgage;  that  Wilson 
should  sell  that  mortgage  to  Smith,  for  the  purpose  of  raising 
money  to  pay  the  debts  of  the  firm ;  that  the  mortgage  was  to 
be  made  for  $5,000,  and  Wilson  should  sell  it  to  Smith  for 
$4,500,  and  that  the  deed  was  given  by  Wilson  to  him,  to 
enable  him  to  give  the  mortgage  to  raise  money,  and  that 
there  was  no  other  consideration  for  the  deed,  and  that  he  gave 
the  bond  and  mortgage  to  Wilson  to  raise  money  to  pay  the 
obligations  of  the  firm  of  Cross  &  Wilson.  Wilson  was 
called  as  a  witness  for  the  defendants,  and  said  that  the  purpose 
for  which  he  gave  the  deed  to  Cross  was  to  raise  money  to  pay 
firm  debts,  and  that  there  was  no  other  consideration  for  the 
bond  and  mortgage,  and  that  it  was  understood  between  him 
and  Cross,  before  he  gave  the  deed,  that  Cross  was  to  give 
back  a  mortgage  for  $5,000,  and  that  he  should  negotiate  the 
same  and  raise  money  with  which  to  pay  firm  debts ;  that  he  had 
a  conversation  with  Smith  some  two  weeks  before  the  mortgage 
was  given,  at  his  son's  barn  in  the  city  of  Watertown.  He  was 
then  asked  to  state  that  conversation  and  the  plaintiffs  objected 
upon  the  ground  that  the  testimony  offered  was  incompetent 
and  immaterial,  and  also  upon  the  ground  that  the  witness  was 
not  competent  to  testify  to  any  personal  transaction  or  com- 
munication between  himself  and  Smith,  who  was  dead,  under 
section  829  of  the  Code.  The  referee  overruled  the  objections, 
and  permitted  the  witness  to  answer,  and  he  testified  that  he 
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saw  Smith  and  asked  him  if  he  was  going  to  let  him  have  some 
money,  and  he  said  he  would  ;  that  he  asked  him  if  he  would 
not  take  a  mortgage  right  from  the  firm,  and  he  said  he  would 
not ;  that  it  would  not  do ;  that  one  must  sell  to  the  other,  and 
that  other  give  the  mortgage,  and  then  he  would  give  for  a 
$5,000  mortgage  $1,500;  that  he  spoke  of  ten  per  cent,  and 
that  that  was  about  all  that  was  said  there. 

The  question  now  to  be  determined  is  whether  Wilson  was 
a  competent  witness  to  testify  to  the  facts  sworn  to  by  him 
under  the  section  of  the  Code  cited.  That  section  provides  as 
follows :  w  Upon  the  trial  of  an  action  *  *  *  *  a  party 
or  person  interested  in  the  event,  or  a  person  from,  through  or 
under  whom  such  party  or  interested  person  derives  his  inter- 
est, or  title,  by  assignment  or  otherwise,  shall  not  be  examined 
as  a  witness  *  *  *  *  in  behalf  of  the  party  succeeding 
to  his  interest,  or  title,  against  *  *  *  *  a  person  deriv- 
ing his  title  or  interest  from,  through  or  under  a  deceased  per- 
gQjj  *  #  *  *  by  assignment  or  otherwise,  concerning  a 
personal  transaction,  or  communication,  between  the  witness 
and  the  deceased  person,"  etc.  These  plaintiffs  derived  their 
title  to  the  mortgage  through  a  deceased  person.  The  defend- 
ants, claiming  to  be  the  owners  of  the  land  covered  by  the 
mortgage,  were  seeking  by  their  defense  to  protect  the  land 
against  the  mortgage,  to  defeat  the  mortgage  as  a  lien  upon 
the  land ;  and  they  derived  their  title  to  the  land,  through,  or 
under  Wilson,  by  his  deed  to  Cross  in  1872,  and  the  deed,  just 
before  the  trial  of  the  action,  to  Mrs.  Cross.  He  was  called  as 
a  witness  on  behalf  of  parties  who  succeeded  to  his  interest, 
whatever  it  was,  in  the  land,  and  he  was  callei  to  protect  that 
land  and  that  interest  against  the  mortgage.  He  was,  therefore, 
clearly,  within  the  letter  and  the  spirit  of  that  section  of  the 
Code,  an  incompetent  witness. 

But  the  claim  is  made  that  this  evidence  of  Wilson's  did  not 
harm  the  plaintiffs ;  that  it  could  all  be  stricken  out,  and  yet 
the  decision  of  the  referee  must  have  been  the  same.  We 
cannot  take  that  view  of  the  evidence.  The  evidence  of  Wil- 
son was  the  most  important  in  the  case  to  prove  the  alleged 
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usurious  scheme,  and  to  bring  it  to  the  knowledge  of  Smith. 
Without  that  evidence  the  only  other  evidence  in  the  case  was 
that  of  Perkins,  and  that  standing  alone,  and  literally  believed, 
would  not  necessarily  be  sufficient  to  satisfy  any  court  that  the 
$4,500  was  advanced  by  Smith  upon  the  usurious  scheme 
alleged.  It  was  a  conversation  which  took  place  some  two 
weeks  before  the  mortgage  was  assigned.  The  purport  and 
effect  of  that  evidence  was,  that  Smith  would  not  loan  to  the 
firm  any  money,  but  that,  if  one  member  of  the  firm  would 
deed  to  the  other  and  thus  get  a  mortgage  for  $5,000,  he 
would  take  the  mortgage  for  $4,500.  That  could  be  literally 
done  and  yet  there  be  no  usury.  If  the  conveyance  was  a 
real  conveyance,  and  the  mortgage  a  real  mortgage,  as  we  have 
before  stated,  then  Wilson  could  sell  it  for  $4,500,  or  for  any 
less  sum,  and  that  is  all  the  evidence  of  Perkins  shows.  But 
even  if  it  be  assumed  that  it  proves  more,  it  cannot  be  said 
that  his  evidence  was  uncontradicted  by  any  circumstances 
and  was  entitled  to  absolute  credence.  The  papers  all  purport 
to  be  parts  of  a  real  transaction ;  the  mortgage  itself  recites 
that  it  was  given  for  purchase-money ;  the  written  certificate, 
signed  by  the  parties,  shows  that  the  mortgage  had  a  valid 
inception;  that  it  was  a  real  mortgage;  that  there  was  no 
usury,  and  no  defense  to  it.  In  view  of  all  these  and  the 
other  circumstances  of  the  case  no  referee  would  be  abso- 
lutely bound  to  infer  from  the  evidence  of  Perkins  that,  after 
all,  the  transaction  was  to  the  knowledge  of  Smith  simply  a 
loan  of  money  to  the  firm  upon  a  mortgage  of  the  firm,  which 
it  would  have  to  be  before  the  defense  of  usury  could  be 
interposed. 

Other  interesting  questions  have  been  ably  discussed  by  the 
learned  counsel  who  appeared  before  us,  particularly  the  one 
relating  to  the  effect  of  the  assumption  by  Mrs*  Cross  in  the 
deed  to  her  to  pay  the  mortgage,  but  we  do  not  deem  it  need- 
ful to  consider  them,  as  they  may  not  become  important  upon 
another  trial,  and,  if  they  do,  may  depend  upon  different  or 
further  facts.  It  is  sufficient  now  to  hold  that  Wilson  was 
improperly  allowed  to  testify  to  a  personal  transaction  or  com- 
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munication  with  the  deceased  person,  through  whom  the 
plaintiffs  claim  and  hold  their  mortgage,  and  for  that  reason 
the  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  excepfr  Traoy,  J.,  absent. 

Judgment  reversed. 


William  Sohwier,  by  Guardian,  etc.,  Respondent,  v.  The 
New  York  Central  and  Hudson  River  Railroad  Com- 
pany, Appellant. 

In  an  action  to  recover  damages  for  injuries  received,  alleged  to  have  been 
caused  by  defendant's  negligence,  plaintiff's  evidence  was  to  the  effect 
that  plaintiff,  a  child  less  than  four  years  old,  was  going  east  on  a  street 
in  the  city  of  8.,  running  east  and  west,  which  was  crossed  by  the  four 
tracks  of  defendant's  road  ;  an  engine  was  going  backward  to  the  north, 
on  the  east  track,  at  the  rate  of  two  or  three  miles  an  hour.  The  engi- 
neer was  on  the  west  Bide  of  the  engine,  and  had  an  unobstructed  view 
toward  the  west.  Plaintiff  ran  across  the  track  in  front  of  the  tender,  bat 
was  hit  by  it,  knocked  down,  and  lay  uninjured  just  outside  the  east  rail 
of  the  track.  The  engineer  crossed  over  to  the  east  side  of  the  engine, 
looked  out  just  as  the  child  was  opposite  the  space  between  the  tender 
and  the  engine,  and  exclaimed,  "  the  boy  has  catched  it."  He  made  no 
attempt  to  stop  the  engine.  The  rear  driving  wheel  caught  and  crushed 
plaintiff's  foot.  It  appeared  that  the  space  between  the  back  end  of  the 
engine  and  the  rear  driving  wheel  was  from  three  to  four  feet,  and  that 
the  engine  could  have  been  stopped  within  a  space  of  two  or  three  feet. 
There  was  no  flagman  at  the  crossing.  The  engineer  was  not  called  as  a 
witness.  Held,  that  the  evidence  justified  a  finding  of  negligence  on  the 
part  of  the  engineer ;  and  a  refusal  to  nonsuit  was  not  error. 

On  the  trial  evidence  was  given,  without  objection,  as  to  whether  the  bell 
was  rung  or  not  as  the  engine  approached  the  crossing.  At  the  close  of 
the  charge  the  defendant's  counsel  asked  the  court  to  charge  that  that 
question  had  no  bearing  upon  the  issue.  The  court,  in  reply,  said  to  the 
jury,  * '  I  do  not  think  it  has,  but  if  you  think  otherwise  you  are  not 
bound  by  my  opinion."    Held  no  error. 

(Argued  December  5, 1882 ;  decided  December  15, 1882.) 

Appeal  from  order  of  the  General  Term  of  the  Snpreme 
Court,  in  the  third  judicial  department,  made  February  11, 
1881,  which  affirmed  an  order  denying  a  motion  for  a  new  trial. 
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The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

8.  W.  Jackson  for  appellant.  An  engineer  is  not  charge- 
able with  negligence  in  omitting  to  keep  a  watch  on  each  side 
of  his  engine,  to  see  that  no  one  was  injured  by  coining  up  to 
the  engine  laterally.  {Bulger  v.  Albany  Ry.,  42  N.  Y.  459.) 
The  onus  was  upon  the  plaintiff  to  prove  that  his  injury  was 
caused  by  negligence  on  the  part  of  the  defendant's  employes. 
(Directors  M.  R.  Co.  v.  Jackson,  L.  R.,  3  App.  Cas.  193 ; 
Ryder  v.  WombweU,  L.  R.,  4  Ex.  48 ;  Baatec  v.  N.  Y.  &  H. 
R.  R.  Co.,  59  N.  Y.  366.)  The  court  erred  in  refusing  to 
charge  the  jury  that  the  question  whether  the  bell  was  ringing 
or  not  as  the  engine  approached  or  came  upon  the  crossing  has 
no  bearing  upon  the  issues  in  this  case.  (Pakalensky  v.  N.  Y. 
C.  A  H.  R.  R.  R.  Co.,  82  K  Y.  427.)  It  was  the  province 
of  the  jury  to  determine  whether  the  evidence  was  sufficient  to 
sustain  a  verdict  of  negligence  against  the  defendant,  and  the 
judge,  by  charging  as  matter  of  law  that  it  was  sufficient,  com- 
mitted an  error  for  which  a  new  trial  should  be  granted. 
(Read  v.  Surd,  7  Wend.  408.) 

E.  W.  Paige  for  respondent.  It  was  the  engineer's  duty  to 
attempt  to  stop  when  he  saw  the  boy  jump  in  front  of  his 
engine.  (Bernhardt  v.  R.  <&  S.  R.  R.  Co.,  1  Abb.  Ct.  of 
App.  181,  137-8 ;  McOrath  v.  N.  Y.  C,  63  N.  Y.  522, 528  ; 
Ihl  v.  Forty-second  St.  R.  R.  Co.,  47  id.  317,  324 ;  15  Hun, 
573-4.)  The  evidence  of  there  being  no  flagman  at  the  crossing 
was  properly  received.  (McOrath  v.  N.  Y.  C,  63  N.  Y.  522 ; 
Casey  v.  N.  Y.  C.  <&  R.  R.  R.  R.  Co.,  78  id.  518,  523.) 

Danforth,  J.  The  cause  of  action  was  injury  to  the  per- 
son of  the  plaintiff,  occasioned,  as  he  alleged,  by  the  defend- 
ant's negligence,  and  issue  was  joined  by  the  defendant's  denial 
of  that  allegation.  At  the  time  of  the  injury  the  plaintiff 
was  less  than  four  years  old,  and  contributory  negligence  on 
his  part  was  not  averred.  The  trial  court  refused  to  grant  a 
nonsuit,  and,  after  verdict,  denied  the  defendant  a  new  triaL 
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The  appeal  is  from  the  order  then  made,  and  the  question 
raised  relates  to  the  correctness  of  the  ruling  of  the  trial  court 

It  is  an  elementary  rule  that  questions  as  to  the  sufficiency 
or  effect  of  evidence  belong  exclusively  to  the  jury,  and  al- 
though it  is  in  practice  so  limited  as  to  require  that  the  evidence 
must  be  such  as  in  some  reasonable  view  may  satisfy  an  un- 
prejudiced mind  of  the  existence  of  the  disputed  fact,  it  re- 
mains that  it  is  only  where  there  is  no  legal  evidence  which,  if 
believed,  will  sustain  the  verdict,  that  the  judge  can  take  the 
case  from  their  consideration.  This  rule,  in  all  its  aspects,  has 
been  so  frequently  discussed  that  argument  upon  it  is  unneces- 
sary. But  the  appellant  now  insists  that  this  case  is  within 
the  exception,  and  that  the  court  erred  in  taking  the  answer  of 
the  jury  to  the  question  at  issue. 

It  is  conceded  that  the  defendant's  locomotive  caused  the 
injury,  and  that  the  locomotive  was  at  the  time  in  the  hands 
of  the  defendant's  engineer ;  therefore,  as  the  trial  court  prop- 
erly said,  u  so  far  as  the  purposes  of  this  case  are  concerned, 
the  defendant  was  present  in  person,  and  if  the  engineer 
neglected  his  duty,  and  that  neglect  caused  the  injury,  the  de- 
fendant caused  it."  Was  there  evidence  of  these  facts  f  The 
accident  occurred  in  the  city  of  Schenectady,  at  a  point  where 
the  defendant's  road,  with  four  tracks,  intersected  and  crossed 
Front  street.  The  street  extended  east  and  west — the  railroad 
north  and  south.  The  locomotive  was  going  backward,  pushing 
its  tender  upon  the  fourth  easterly  track,  from  the  south  toward 
the  water  tank  or  hydrant,  at  "  the  rate  of  two  or  three  miles 
an  hour."  The  hydrant  was  seventy  feet  north  of  the  north 
curbstone  of  Front  street,  and  ninety  feet  from  the  place  of 
the  accident. 

The  child  came  easterly  along  the  south  side  of  Front  street 
to  the  track,  as  if  intending  to  cross ;  the  tender  was  then  on 
the  street,  and,  seeking  to  go  in  front  of  it,  he  got  to  "  about 
the  middle  "  of  the  street,  where  he  succeeded,  but  was  hit  by 
the  north-easterly  corner  of  the  tender  and  knocked  down,  and 
"lay  upon  hiB  back  by  the  side  of  the  rail  on  the  easterly  side 
of  the  tender,"  kicking  up  his  heels.     One  W.,  an  engineer  in 
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the  employ  of  the  defendant,  was  then  standing  on  the  rail* 
road,  north  of  Front  street  and  east  of  number  four  track ;  he 
saw  the  child  lying  there,  and  went  toward  him.  Before 
he  reached  him,  he  saw  the  back  driving  wheel  of  the  engine 
—  which  in  its  then  position  was  the  first  that  came  along  — 
ran  over  the  child's  foot.     So  much  was  established. 

B.,  a  witness  who  had  seen  and  watched  the  engine  coming 
from  the  south,  and  the  child  while  it  was  on  the  westerly  side 
of  the  tradk,  started  to  go  to  its  assistance,  and  had  reached  a 
point  on  the  third  track,  near  the  engine,  when  he  saw  the 
child  at  the  place  above  referred  to,  between  the  tender  and 
the  engine,  and  immediately  after  saw  the  engineer  step  from 
the  westerly  side  of  the  engine,  where  he  had  been  standing, 
to  the  east  side  of  the  engine;  saw  him  look  out,  and  heard 
him  say  "  the  boy  has  catched  it,"  or,  "  he  has  catched  it." 

The  engine  was  not  stopped  nor  was  any  effort  made  to  stop 
it  It  went  on  to  the  water  tank.  It  is  not  doubted  that  the 
words  of  the  engineer  referred  to  the  child,  but  notwithstanding 
this  evidence,  the  contention  of  the  learned  counsel  for  the  ap- 
pellant is,  that  there  is  none  "  tending  to  show  that  the  en* 
gineer  saw  the  child,  or  had  any  knowledge  that  he  was  in  a 
position  of  danger  until  after  the  injury."  The  evidence  I  have 
referred  to  seems  to  negative  this  assertion,  and  is  itself  uncon- 
tradicted. It  is  also  shown  that  the  space  between  the  back 
end  of  the  engine  and  its  first  driving  wheel  was  from  three 
to  four  feet.  It  follows  that  as  the  boy  was  opposite  the 
space  between  the  tender  and  the  engine,  when  looked  at  by 
the  engineer,  there  must  have  been  at  that  time  more  than 
that  distance  between  him  and  the  wheel,  and  it  is  in  evidence 
that  the  engine  could  have  been  stopped  within  a  space  of  two  , 
or  three  feet.  But,  after  passing  the  first  wheel,  others  were 
to  be  encountered,  and  W.,  the  witness  above  referred  to, 
testified  that  in  fact  they  all  passed  by  the  boy  before  he  was 
picked  up. 

By  the  testimony  of  two  witnesses,  therefore, —  one  on  each 
side  of  the  track,  each  having  his  attention  directed  to  the 
child, — it  was  proven  that  he  was  lying  just  outside  the  rail 
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and  in  the  space  opposite  the  point  where  the  tender  and  the 
engine  were  connected.  By  the  positive  testimony  of  one  of 
the  witnesses  the  engineer  also  put  himself  in  such  situation 
that  he  could  6ee  the  child  there  lying ;  by  like  testimony  of 
the  other  that  the  injury  complained  of  was  thereafter  in- 
flicted. So  stripping  the  case  of  all  doubtful  matters  in  evi- 
dence and  leaving  nothing  to  inference,  it  appears  that  the 
engineer  saw  the  child  in  such  position  by  the  rail  that  even 
an  instinctive,  blind,  and  unintelligent  struggle  or  effort  on  its 
part  to  escape  or  rise,  or  even  move,  would  very  likely  result 
in  contact  with  the  wheel  of  the  locomotive,  and  yet  he  passed 
on  without  an  effort  to  arrest  its  progress.  Surely  in  these 
facts  is  an  answer  to  the  defendant's  contention. 

But  there  are  other  circumstances  which  the  jury  might 
weigh.  In  one  view  they  bear  strongly  against  the  defendant. 
As  the  engineer  came  from  the  south  toward  the  crossing,  he 
was  on  the  west  side  of  his  engine, — his  proper  place  in 
reference  to  the  convenient  management  of  the  machine.  At 
this  crossing  there  was  no  flagman,  and  some  vigilance  might 
be  expected  from  the  engineer  as  to  obstructions  upon  the 
track,  with  a  view  to  the  safety  of  the  defendant's  property,  if 
not  with  regard  to  the  citizen  who  might  innocently  be  upon 
the  crossing  or  approaching  it.  From  that  position  he  had  an 
unobstructed  view  toward  the  west,  and  in  that  direction  his 
eye  would  naturally  and  easily  range.  The  child  came  from 
the  west,  within  the  sphere  of  the  engineer's  observation.  He 
might  have  seen  him  as  he  approached  the  track,  or  as  he  came 
diagonally  over  the  first,  second  and  third  tracks  toward  the 
tender.  It  was  a  child's  race  with  a  locomotive;  it  would 
naturally  excite  curiosity,  and  as  he  gained  on  the  engine  and 
passed  out  of  sight  in  front  of  the  tender,  some  anxiety  might 
have  been  provoked  as  to  his  fate ;  curiosity  at  any  rate  would 
continue.  Suppose  that  up  to  this  time  the  engineer  had  seen 
and  watched  the  child,  his  next  step  was  logical  and  intelli- 
gent. It  was  the  effect  of  a  sufficient  cause.  He  could  no 
longer  see  the  child  from  his  place  on  the  west  side  of  the 
engine,  and,  therefore,  he  went  to  the  east  side  of  the  engine, 
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where  his  curiosity  or  his  apprehension  might  be  gratified. 
There  was  also  to  be  construed  the  remark  of  the  engineer  on 
that  occasion :  "  He  has  catched  it."  The  jury  might  conclude 
that  this  was  not  an  expression  of  horror,  or  alarm,  or  pity  at 
the  situation  of  a  child  then  for  the  first  time  sefen ;  that  it 
was  not  even  a  manifestation  of  astonishment,  an  emotion 
which  they  might  perhaps  expect  a  person  would  feel  on  such 
an  occasion,  if  the  sight  was  unexpected.  They  might  think 
that  he  would  not  only  cry  out,  but  instinctively  place  his 
hand  upon  the  lever,  that  the  motion  might,  if  possible,  be 
stayed,  but  that  here  was  no  exclamation,  as  there  was  no 
effort  to  stop.  They  might  think  that  his  utterance  indicated 
that  he  had  seen  what  he  expected  or  had  been  looking  for ; 
that  he  could  not  have  referred  to  any  injury  from  the  locomo- 
tive, for  its  wheel  had  not  reached  the  child.  His  words  may 
have  been  the  sequence  of  his  thoughts,  expressing  conscious- 
ness of  a  result  which  had  been  looked  for. 

But  the  appellant  argues  that  the  engineer  went  to  the  east 
side,  because  of  the  child's  cries.  There  is  no  evidence  that  the 
child  cried.  If  such  inference  was  possible,  it  was  not  neces- 
sarily the  only  one.  The  fact  that  he  went  from  one  side  of 
his  engine  to  the  other  was  known ;  why  he  went  there  was 
the  important  question.  It  is  assumed  by  both  parties  that  the 
child  was  in  some  way  the  cause  of  his  going.  Did  he  know 
intuitively  that  the  child  was  there  ?  or,  from  what  he  had 
already  seen,  did  he  expect  to  find  the  child  there  ?  or  was  he 
drawn  thither  by  the  child's  cries  ?  If  the  first,  his  movement 
would  have  no  significance ;  if  either  of  the  others,  it  might 
have,  according  to  the  estimation  of  the  jury. 

So  was  it  for  that  tribunal  tp  say  whether  the  omission  to1 
stop  or  attempt  to  stop  the  engine  was  negligence.  They  were 
not  bound  to  discharge  the  defendant  upon  the  theory  that  it 
had  omitted  no  prudent  or  efficient  act,  when  it  was  in  evi- 
dence that  the  engineer  had  omitted  all  things,  and  had  put  forth 
no  effort  to  save  the  child  from  possible  death  or  mutilation. 
Without  justly  incurring  the  imputation  of  passion  or  preju- 
dice, reasonable  men  might  on  the  evidence  find  that  the  engi- 
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neer  in  fact  saw  the  child  approaching,  watched  his  progress  by 
the  side  and  to  the  front  of  die  tender,  anticipating  what  might 
happen  with  as  much  certainty  as  the  witness  remembers  what 
did  happen.  If  he  had  not  already  followed  the  child  with  his 
eyes,  what  influenced  him  to  look  at  the  east  as  the  child  went 
that  way  ?    It  was  for  the  jury  to  answer. 

It  may  be  conceded  that  the  evidence  upon  which  the  de- 
fendant is  charged  is  slight ;  it  is  true  that  it  consists  partly  of 
inference.  But  in  weighing  facts  proven,  and  estimating  the 
value  of  inferences  proper  to  be  drawn  from  those  facts,  it  is 
to  be  borne  in  mind  that  the  inferences  are  derived  from  the 
conduct  of  the  engineer.  In  the  aspect  above  presented,  it  im- 
putes to  him  knowledge  derived  from  actual  observation  of  the 
child's  approach,  of  inevitable  danger  to  him,  not  only  from 
collision  in  the  first  instance  with  the  backing  tender,  but 
knowledge  that  he  caught  the  blow  from  it,  and  then  actual 
knowledge  from  observation  that  the  boy  was  beneath  the  ten- 
der, in  a  position  where  the  slightest  motion  might  cause  his 
death.  If  the  engineer  had  not  this  knowledge  —  if  these  in- 
ferences were  not  well  founded,  they  could  have  been  removed 
by  his  testimony.  It  was  not  given,  and  while  the  omission  to 
call  the  engineer  as  a  witness  is  not  evidence  against  the  defend- 
ant of  the  existence  of  any  fact,  it  is  cause  for  taking  such 
testimony  as  is  in  the  case  —  and  which,  if  untrue,  he  might 
have  contradicted  or  explained  —  most  strongly  against  it 
{Bleecker  v.  Johnston,  69  N.  Y.  309.) 

At  the  close  of  the  judge's  charge  the  counsel  for  the  de- 
fendant asked  the  court  to  charge  the  jury  that  the  question 
whether  the  bell  was  rung  or  not,  as  the  engine  approached  or 
came  upon  the  crossing,  had  no  bearing  upon  the  issues  in  the 
case.  The  judge,  addressing  the  jury,  said :  "  I  do  not  think 
it  has,  but  if  you  think  otherwise,  you  are  not  bound  by  my 
opinion  in  this  instance ; "  and  to  this  qualification  the  defend- 
ant's counsel  excepted.  The  court  proceeded :  "  I  say,  gentle- 
men, that  whether  the  bell  was  rung  or  not,  in  my  opinion, 
would  make  no  difference  with  such  a  young  child,  but  I  leave 
that  question  with  you."    Defendant  excepted  to  the  last 
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remark.  During  the  trial  evidence  was  given  as  to  whether 
the  bell  was  rung  or  not ;  it  was  not  objected  to.  I  do  not 
think  the  judge  was  called  upon  to  charge  as  requested  by  the 
defendant's  counsel,  but  he  went  quite  far  enough  in  express- 
ing his  own  opinion.  It  might,  or  not,  be  entirely  unimportant 
so  far  as  the  child  was  concerned ;  if  rung,  it  might  #  have  at- 
tracted his  attention  and  diverted  him  from  his  purpose.  It 
was  competent,  however,  as  bearing  upon  the  conduct  of  the 
defendant.  Each  act  of  the  engineer,  and  his  omission  to  act, 
was  to  be  taken  in  connection  with  all  the  facts  and  circum- 
stances which  entered  into  or  surrounded  the  transaction. 
(Stackus  v.  N.  T.  C.  &  H.  R.  R.  R.  Co.,  79  N.  Y.  464.)  It 
was  pertinent  to  the  issue  in  the  same  sense  as  other  facts,  viz. : 
that  the  engine  was  backing  down,  the  fireman  on  top,  and  no 
flagman,  were  pertinent ;  and  it  is  obvious  that  the  remark  ex- 
cepted to  meant  nothing  more  than  this.  It  was  one  of  a  group 
of  facts,  and,  separately  or  together,  they  presented  a  question 
for  the  jury  and  not  for  the  court.  There  was  no  intimation 
that  the  failure  to  ring  the  bell  was  chargeable  to  the  defendant 
as  negligence,  nor  did  the  judge  charge  in  regard  to  it  in  any 
manner  until  requested  by  the  defendant,  and  he  then  com- 
mitted no  error. 

It  follows,  from  what  has  been  already  said,  that  the  judge 
was  right  in  his  conclusion  that  there  was  evidence  in  the 
case  proper  for  submission  to  the  jury,  and  which,  if  credited 
by  them,  would  warrant  a  verdict  in  favor  of  the  plaintiff. 

Therefore,  the  order  denying  the  defendant's  motion  for  a 
new  trial  should  be  affirmed. 

All  concur,  except  Rapallo  and  Eabl,  JJ.,  not  voting,  and 
Tracy,  J.,  absent. 

Order  affirmed. 
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David  0.  Oableton,  Respondent,  v.  Thomas  Dabcy,  et  aL 

Appellants. 

In  an  action  to  recover  possession  of  a  lot  in  the  city  of  New  York  plaintiff 
rested  upon  proof  of  his  possession  from  September,  1875,  to  June,  1876, 
when  defendant  D.  entered  under  a  lease  from  the  city.  It  appeared  that 
proceedings  were  instituted  under  the  act  of  1889  (Chap.  246,  Laws  of 
1839),  authorizing  the  city  corporation  to  acquire  title  to  a  tract  of  land 
including  the  lot  in  question,  under  which  the  city  claimed  title.  The 
common  council  by  resolution  passed  in  March,  1842,  directed  the  build- 
ings on  the  tract  to  be  sold ;  by  resolution  passed  in  April,  1843,  a  lease 
was  authorized  of  a  market  building  on  the  tract,  and  the  lessee  occupied 
for  some  time.  In  1859  by  direction  of  the  common  council  the  market 
building  was  removed,  and  in  1868  by  similar  direction  the  tract  was 
thrown  open  to  the  public,  and  from  that  time  to  1867  was  inclosed  and 
maintained  as  a  public  park.  In  October,  1867,  the  city  offered  the  lota 
in  the  tract  for  sale,  and  all  except  the  one  in  question  and  two  others 
were  sold ;  after  that  the  tract  was  used  as  a  public  common  until  plaint- 
iff inclosed  with  a  fence  and  took  possession  of  the  lot  in  question.  Held, 
that  while  plaintiff  made  out  a  prima  facie  case  by  showing  possession 
before  the  entry  of  D„  this  was  met  and  overcome  by  proof  of  prior 
possession  in  the  city;  and  that  even  assuming  the  city  failed  to  establish 
a  title  under  said  proceedings,  it  was  entitled  to  judgment. 

The  action  was  originally  commenced  against  D.  Upon  application  of  the 
city  corporation,  it  was  made  a  party  and  allowed  to  answer.  Plaintiff 
claimed  this  was  error,  as  the  lease  to  D.  was  not  formally  executed. 
Held  untenable ;  that  as  the  relation  of  landlord  and  tenant  was 
recognized  by  both  parties  to  the  lease  plaintiff  was  not  in  a  position  to 
question  it. 

Gcnieton  v.  Darey  (14  J.  &  S.  484),  reversed. 

(Argued  December  6, 1882  ;  decided  December  15,  1882.) 

Appeal  from  judgment  of  the  Superior  Court  of  the  city  of 
New  York,  in  favor  of  plaintiff,  entered  upon  an  order  made 
December  6,  1880,  which  directed  judgment  on  a  verdict. 
(Reported  below,  14  J.  &  S.  484.) 

This  action  was  ejectment,  originally  brought  by  the  plaint- 
iff against  the  defendant  Darcy,  to  recover  possession  of  a  lot 
of  land  in  the  twelfth  ward  of  the  city  of  New  York,  on 
the  north  side  of  One  Hundred  and  Twentieth  street,  twenty 
by  one  hundred  feet,  the  easterly  side  of  the  lot  being  one  hun- 
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dred  feet  west  from  Third  avenue,  Darcy  claimed  to  be  lessee  of 
the  city,  and  the  corporation,  upon  its  application,  was  joined 
as  defendant,  and  had  leave  to  answer.  The  plaintiff,  in 
June,  1876,  was  in  actual  possession  of  the  lot  in  question, 
and  had  been  at  least  since  the  September  preceding,  having 
at  that  time  inclosed,  with  a  substantial  board  fence,  this  lot, 
together  with  all  the  others  composing  the  square  bounded  by 
One  Hundred  and  Twentieth  street,  Third  avenue,  One  Hun- 
dred and  Twenty-first  street  and  Sylvan  place,  except  a 
small  plot  in  the  south-east  portion  of  the  square.  While 
the  plaintiff  was  so  in  possession,  the  defendant  Darcy, 
in  June,  1876,  entered  upon  the  land  under  a  lease  from  the 
city.  The  plaintiff  rested  upon  proof  of  his  possession,  with- 
out proving  any  paper  or  other  title  to  the  premises.  The 
court,  at  the  close  of  the  case,  directed  a  verdict  for  the  plaint- 
iff, subject  to  the  opinion  of  the  court  at  General  Term.  The 
following  facts  appeared  in  respect  to  the  title  of  the  defend- 
ant, and  were  in  substance  found  by  the  General  Term :  By 
chapter  246,  Laws  of  1839,  the  mayor,  aldermen  and  common- 
alty of  the  city  of  New  York  were  authorized  to  acquire  the  fee 
to  a  block  of  land  in  the  twelfth  ward  of  the  city,  described  in  the 
act,  in  the  same  manner  and  with  the  like  proceedings  as  are  pre- 
scribed in  "An  act  to  vest  certain  lands,  tenements  and  heredit- 
aments in  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York,"  passed  April  12, 1834,  in  relation  to  lands  described 
in  that  act.  The  counsel  for  the  corporation  put  in  evidence 
certain  papers  entitled  "  In  the.  matter  of  the  application  of 
the  mayor,  etc.,  of  the  city  of  New  York  to  take  certain  lands 
in  the  twelfth  ward  of  said  city,"  as  follows:  First,  The 
written  oath  of  three  persons,  describing  themselves  as  com- 
missioners of  estimate  "  in  the  above-entitled  matter,"  in  the 
form  prescribed  by  the  third  section  of  the  act  of  April  12, 
1834,  purporting  to  have  been  subscribed  and  sworn  to  July 
11  and  17,  1839,  and  which  oath  was  afterwards  filed  in 
the  clerk's  office.  Second,  Notice  of  the  deposit  of  a  copy  of 
the  estimate  of  the  commissioners  in  the  clerk's  office  of  the  ' 
city  for  inspection,  and  for  the  presentation  of  objections,  and 
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that  the  report  of  the  commissioners  would  be  presented  to 
the  Supreme  Court,  at  the  Capitol  in  the  city  of  Albany,  on 
the  first  Tuesday  of  September,  1839,  which  notice  was  signed 
by  the  commissioners,  and  was  dated  August  19, 1839.  Thirds 
An  order  of  the  Supreme  Court,  made  on  the  31st  of  Septem- 
ber, 1839,  confirming  the  report  of  the  commissioners  of  esti- 
mate. The  order  recites  the  reading  and  filing  of  the  report 
dated  August  19,  1839,  and  of  an  additional  report,  dated 
August  31,  1839,  both  of  which  are  set  out  at  length  in  the 
order  of  confirmation.  It  was  also  proved  that  the  notice  of 
the  filing  of  a  copy  of  the  estimate  of  the  commissioners  in 
the  clerk's  office,  and  for  the  presentation  of  objections,  and 
for  an  application  to  the  court,  was  published  for  ten  days  suc- 
cessively in  two  newspapers  in  the  city  of  New  York,  com- 
mencing August  19,  1869.  It  was  not  shown  that  any  appli- 
cation was  made  by  the  corporation  to  the  court  for  the  ap- 
pointment of  commissioners  of  estimate,  nor  was  an  order  of 
appointment  shown.  The  lot  in  question  was  a  parcel  of  the 
tract  claimed  to  have  been  so  acquired  by  the  city  under  the  act 
of  1839.  By  resolution,  approved  May  4,  1840,  the  common 
council  authorized  the  superintendent  of  buildings  to  adver- 
tise for  the  erection  of  a  market  on  the  tract,  and  appropriated 
money  therefor ;  but  it  does  not  appear  that  any  proceedings 
were  taken  under  this  resolution.  By  resolution  approved 
March  3,  1842,  the  common  council  directed  the  superintend- 
ent of  repairs  to  sell  all  the  dwelling-houses  and  other  build- 
ings on  the  tract,  except  one  used  as  a  market-house.  By  reso- 
lution, approved  April  15,  1843,  the  common  council  author- 
ized a  lease  of  the  market  building  to  be  made  to  one  Harden- 
brook,  who  thereafter  occupied  it  for  some  time.  In  1859  the 
market  building  was  removed  by  direction  of  the  common 
council.  By  resolution,  approved  September  5,  1863,  the 
common  council  directed  the  street  commissioner  to  have  the 
tract  thrown  open  to  the  public,  and  benches  and  seats  placed 
therein  for  the  benefit  of  those  who  might  visit  there,  and 
from  1863  to  1867,  inclusive,  the  tract  was  maintained  as  a 
public  park.    The  park  was  inclosed  by  a  picket  fence,  with 
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gates,  and  had  walks,  trees,  shrubbery  and  benches*  and  keep- 
ers were  appointed,  who  were  paid  from  the  city  treasury. 
The  city,  in  October,  1867,  offered  the  lots  in  the  tract  for 
sale  at  public  auction,  and  all  the  lots,  except  the  lots  in  ques- 
tion and  two  others,  were  sold.  It  does  not  appear  that  deeds 
were  given  for,  or  possession  taken  of  the  lots  sold.  After 
1867  the  fences  disappeared,  and  the  tract  appears  to  have 
been  used  as  a  common.  Public  meetings  were  held  there, 
workmen  resorted  there  with  carts  and  horses  to  take 
their  noon-day  meals  and  rest,  and  "  everybody  went  into  and 
over  it  as  they  pleased  until  the  plaintiff  inclosed  it." 

So/mud  Hand  for  appellants.  The  presumption  is  that  the 
land  was  taken  for  public  purposes,  although  neither  the  act  of 
1839  nor  the  report  of  the  commissioners  say  any  thing  on  this 
subject,  nor  what  it  was  to  be  used  for.  (Mills'  Law  of  Eminent 
Domain,  §§  10, 11 ;  People,  ex  rd.  Murphy,  v.  Kelly,  76  N.  T. 
475-489.)  The  confirmation  of  the  report  of  the  commission- 
ers (in  a*  proceeding  to  take  private  property  for  public  use  as 
a  street)  is  a  judgment,  and  conclusive  as  to  all  questions  liti- 
gated or  which  might  have  been  litigated  therein.  {Dolcm  v. 
The  Mayor,  62  N.  Y.  472 ;  Matter  of  Arnold,  60  id.  26-28 ; 
Embury  v.  Conner,  8  id.  511-522,  523.)  The  very  fact  that 
it  was  a  municipal  corporation  that  was  authorized  to  acquire 
and  take  the  land  makes  such  taking  and  acquisition  for  the 
purposes  of  the  corporation  a  taking  for  public  use.  (Dillon 
on  Municipal  Corporations  [2d  ed.],  §  64 ;  City  of  Chicago  v. 
Halsey,  25  111.  595 ;  Merwin  v.  The  City  of  Chicago,  45  id. 
133 ;  Darlington  v.  The  Mayor,  31  K  Y.  164-197 ;  Borough 
qf  Henderson  v.  Bd.  of  County  ComwHr*  of  the  County  of 
Sibley,  11  Northwestern  Reporter,  91 ;  2  Hoffman's  Laws  of  the 
city  and  county  of  New  York,  chap.  75,  p.  752.)  The  confirma- 
tion by  the  Supreme  Court  of  the  report  of  the  commissioners 
is  a  judgment,  and  conclusive  as  to  all  questions  which  might 
have  been  litigated  therein.  {Embury  v.  Conner,  3  N.  Y.  511 ; 
Matter  qf  Arnold,  60  id.  26-28 ;  Dolan  v.  The  Mayor,  62  id. 
472-5.)  The  defendant,  the  mayor,  etc.,  having  shown  a  per- 
Siokkls  —  Vol.  XLV.        72 


570  Gaklbtox  v.  D4SOY  et  al.  [Dec., 


Statement  of  cue? 


feet  title  in  fee  and  undisputed  possession  down  to  1869,  the 
other  defendant,  Darcy,  can  stand  on  their  tide.  (2  Green- 
leafs  Evidence  [13th  ed.],  §  331 ;  Sweet  v.  B.,  N.  Y.  &  P. 
IP  way  Co.,  79  K  Y.  29»-297 ;  Edwards  v.  Clemnans,  24 
Wend.  480 ;  Schuyler  v.  Leggett,  2  Cow.  660  ;3RS.  [6th  ed.] 
576,  §§  32  [36] ;  Code  of  Civil  Procedure,  §  1524.)  The  oc- 
cupation by  plaintiff  at  the  time  he  claims  to  have  been  ousted 
by  Darcy  is  deemed  to  have  been  under  and  in  subordination 
to  the  title  of  the  mayor,  etc.,  and  to  recover  he  should  have 
shown  a  better  title,  either  by  decree  of  court  or  by  deed,  will  or 
descent,  or  at  the  very  least  an  occupation  for  twenty  years  under 
claim  of  title.  (Code  of  Civil  Procedure,  §  368 ;  Wood  v.  Squires, 
1  Hun,  481 ;  Stevens  v.  Mauser,  39  N.  Y.  302.)  Plaintiffs  pos- 
session which  dates  only  from  1873,  three  years  before  the  com- 
mencement of  this  action,  was  not  enough  whereon  to  found  a 
presumption  of  or  create  an  adverse  title.  (Code  of  Civil  Proced- 
ure, §  368.)  A  prior  possession  under  claim  of  right,  not  volun- 
tarily abandoned,  will  prevail  over  a  subsequent  possession  of 
less  then  twenty  years.  {Smith  v.  ZoriUard,  10  Johns.  338 ; 
Jackson  v.  Rightmeyre,  16  id.  325  ;  Jackson  v.  Dwnn,  5  Cow. 
200 ;  Whitney  v.  Wright,  15  Wend.  171 ;  Tyler  on  Ejectment, 
72,  73.)  If  the  land  was  impressed  with  a  trust  in  the  hands 
•of  the  city  to  be  kept  forever  as  a  market  or  park,  then  it 
could  not  abandon  it,  or  its  possession  of  it,  and  no  length  of 
time  would  run  in  favor  of  such  abandonment.  {St.  Vincent 
Asylum  v.  Troy,  76  N.  Y.  108  ;  Armstrong  v.  B*klyn  Park, 
45  id.  234.)  The  recitals  of  the  application  and  the  appoint- 
ment of  commissioners  in  the  adjudication  of  the  Supreme  Court, 
adjudging  the  condemnation,  were  binding  and  cannot  be  dis- 
puted by  this  stranger.  {McCarthy  v.  Marsh,  1  Seld.  263 ; 
Bustand  v.  Gates,  4  Dana  [Ky.],  429  ;  Porter  v.  Purdy,  29 
N.  Y.  106  ;  Searle  v.  GaXbraith,  73  HI.  269  ;  Lathrop  v.  Am. 
Co.,  41  Iowa,  547 ;  Mylar  v.  Hughes,  60  Mo.  105 ;  Secombe 
v.  Railway  Co.,  23  Wall.  118 ;  Sedy  v.  Reid,  3  Iowa,  374 ; 
Galena  R.  R.  Co.  v.  Pound,  22  111.  399  ;  Wellington,  Peti- 
tioners, etc.,  16  Pick.  87 ;  Bragg  v.  Sorid,  1  Wood's  C.  C.  and 
K.  209 ;  Reyward  v.  The  Mayor,  7  N.  Y.  314 ;  De  Varaigne 
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v.  Fox,  2  Blatchi  0.  0.  95  ;  Bsxford  v.  Knight,  11  N.  Y. 
308 ;  Sweet  v.  B.,  &.  Y.  <&P.  B.  B.,  79  id.  294 ;  Dmgley  v. 
Boston,,  100  Mass.  544.) 

H.  B.  PhUbrook  for  respondent.  The  plaintiff,  Carleton, 
having  been  in  possession  of  the  premises  at  the  time  of  his  dis- 
possession by  Darcy,  this  is  prima  facie  evidence  that  Carleton 
had  the  fee  in  these  premises.  {Day  v.  AVoerson,  9  "Wend. 
233 ;  Smith  v.  Zorillard,  10  Johns.  338, 356 ;  QHffvn  v.  Spen- 
cer, 6  Hill,  525 ;  2  Greenl.  on  Ev.,  §  618 ;  Whitney  v.  Wright, 
15  Wend.  171 ;  Christy  v.  Scott,  14  How.  282,  292 ;  New 
Code,  §  372;  Code  of  Procedure,  §  85 ;  2  K.  S.  294,  §  84; 
Whiting  v.  B.  B.  Ins.  Co.,  72  N.  T.  117;  Hermann  v. 
Merchf.  Ins.  Co.,  8  W'kly  Dig.  19 ;  Williams  v.  Ins.  Co.  of 
IT.  America,  1  Hilt.  345,  350 ;  Porter  v.  Zobach,  2  Bosw. 
188 ;  Cahill  v.  Austin,  8  W'kly  Dig.  436 ;  WmcheU  v.  Micks, 
18  N.  Y.  558 ;  Durant  v.  Abendroth,  69  id.  148  ;  Oneida  Bk. 
v.  Ontario  Bk.,  21  id.  490 ;  McCati  v.  Sun  Mut.  Ins.  Co.,  66 
id.  517 ;  Frcmtz  v.  Ireland,  66  Barb.  386.)  No  defense  is  es- 
tablished unless  it  is  shown  that  Darcy  had  a  title  or  right  to 
possession  at  the  time  he  entered,  and  no  such  title  or  right  is 
shown.  (2  B.  S.  242,  §  17  [Edm.  ed.,  355] ;  Godfrey  v.  Town- 
send,  8  How.  Pr.  402 ;  Jackson  v.  Stiles,  6  Cow.  594 ;  People 
v.  Webster,  10  Wei^d.  554 ;  Brooklyn  Park  Comm'rs  v.  Arm- 
strong,  45  N.  Y.  234;  Matter  of  B.  &  A.  B.  B.  Co.,  53  id. 
576 ;  St.  Vincent  Asylum  v.  City  of  Troy,  76  id.  108 ;  Mat- 
ter of  JT.  Y.  <&  B.  B.  B.  Co.,  9  W'kly  Dig.  387 ;  Clark  v. 
Courtney,  5  Peters,  819 ;  Kirsted  v.  O.  &  A.  B.  B.  Co.,  69 
N.  Y.  343 ;  Orchard  v.  Bmnmger,  51  id.  652 ;  Shermcm  v. 
N.  T.  C.  B.  B.  Co.,  22  Barb.  269 ;  Combs  Case,  9  Co.  E.  75  ; 
Isham  v.  B.  Iron  Co.,  19  Vt.  230.)  Darcy  cannot  avail  him- 
self of  any  title  that  the  mayor,  aldermen  and  commonalty 
may  have.  .  {Christy  v.  Scott,  14  How.  282 ;  Jackson  v.  Har- 
dee, A  Johns.  202;  Taylor  v.  Beebe,  3  Kobt.  262 ;  In  re  Carl- 
tan  St.,  16  Hun,  497.)  Private  property  cannot  be  taken  at 
all  except  for  public  use.  (Taylor  v.  Porter,  4  Hilt.  140 ;  Pow- 
ers v.  Bergen,  6  N.  Y.  358 ;  Buffalo  &  N.   T.  B.  B.  v. 
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Brainard,  9  id.  108 ;  Pouters  v.  Bergen,  6  id.  358 ;  Hat/ward  v. 
The  Mayor,  7  id.  314.)  The  decree  of  the  Supreme  Court  ou 
which  the  city  relies  for  its  title  is  invalid.  The  court  had 
no  jurisdiction  to  make  it.  (2  Oow.  <fe  Hill's  Notes,  946; 
Morse  v.  Williamson,  35  Barb.  472 ;  Striker  v.  Kelly,  7  Hill, 
9 ;  2  Denio,  323 ;  Staples  v.  FwirchUd,  3  N.  Y.  41 ;  Brown 
v.  The  Mayor,  3  Hun,  685 ;  Matter  of  Marsh,  71  K  T.  315 ; 
Bolton  v.  Jacks,  6  Robt.  198 ;  Ferguson  •  v.  Crawford,  70  N. 
T.  253;  Sharp  v.  Speir,  4  Hill,  76 ;  Matter  Of  Valentine,  72 
N.  Y.  184;  Town  cf  WiOishmyugh  v.  N.  T.  C  R.  R. 
Co.,  76  id.  182;  Stanton  v.  EJUs,  12  id.  576,  579;  The  People 
v.  Sutherland,  8  W'kly  Dig.  3 ;  In  re  Carlton  St.,  9  id. 
164;  In  re  Bitrmeister,  76  N.  Y.  174;  Thompson  v. 
Commfrs,  etc.,  21  Alb.  L.  J.  15,  16.)  Title  in  or  possession 
by  the  parties  who  are  named  in  the  report  of  the  commis- 
sioners as  owners  of  the  land  must  be  proved  before  any  foun- 
dation is  laid  for  the  title  that  the  city  claims  under  and 
through  them.  {Kennedy  v.  Bogert,  7  S.  &  R.  97.)  The 
city  acquired  no  title  by  adverse  possession.  (2  R.  S.  294 
[Edm.  ed.  305],  §  82 ;  3  Wash,  on  Real  Estate,  123  [489.]  )  There 
was  no  such  occupancy  as  constituted  an  adverse  possession. 
(Code  of  Civ.  Pro.,  §§  369,  370,  372 ;  Code  of  Pro.,  §§  82,  88, 
85;  2  R.  S.  294;  Anderson  v.  Z.  <fe  N.  Y.  R.  R.  Co.,  9 
How.  Pr.  553 ;  Be  Witt  v.  VU.  of  Ithaca,  7  Wkly  Dig.  533 ; 
Jackson  v.  Hathaway,  15  Johns.  447;  Van  Amringe  v. 
Burnett,  8  Bosw.  357;  People  v.  Kerr,  27  N.  Y.  188;  Bed- 
field  v.  U.  &  S.  R.  R.  Co.,  25  Barb.  54 ;  Prentice  v.  Geizer, 
74  N.  Y.  341 ;  2  Wash,  on  Real  Estate,  308 ;  Wash,  on  Ease- 
ments, 185-6.)  If  the  city  ever  had  possession  of  the  lot  in 
question,  it  abandoned  that  possession  and,  therefore,  cannot 
rely  upon  it.  (Wash,  on  Easements,  chap.  5,  §  5,  subd.  9, 
p.  667  [548] ;  3  Kent's  Oom.  450 ;  Cartunight  v.  Maplesd&n, 
53  N.  Y.  622 ;  Coming  v.  Gould,  16  Wend.  581 ;  Whitney  v. 
Wright,  15  id.  171.) 

Andrews,  Oh.  J.    The  defendants  were  entitled  to  judg- 
ment upon  the  facts  found  by  the  General  Term.    The  plaint- 
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iff,  Carleton,  having  been  in  possession  of  the  premises  at  the 
time  of  his  dispossession  by  Darcy  in  Jane,  1876,  established 
prima  facie,  his  right  to  recover.  It  is  well  settled  that  a 
prior  possession  is  sufficient  to  entitle  a  party  to  recover  in  an 
action  of  ejectment  against  a  mere  intruder  or  wrong-doer,  or 
a  person  subeequent^eoteriog  withoutlawful  right,  and  wken 
such  prior  possession  is  shown  by  the  plaintiff,  the  defendant 
is  pat  to  his  defense,  and  must  establish  a  better  right  than 
that  of  the  plaintiff.  The  plaintiff  showed  no  paper  or 
documentary  title  to  the  premises.  His  possession  commenced 
by  an  entry  upon  the  land  in  the  fall  of  1875,  and  there  is  no 
evidence  of  any  right  or  title  in  him  except  such  as  is  afforded 
by  such  entry  and  his  subsequent  possession.  It  was  shown 
that  the  defendant  Darcy  entered  upon  the  lot  in  question  in 
June,  1876,  under  a  lease  purporting  to  be  from  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York,  acting  by 
the  commissioners  of  the  sinking  fund,  but  executed  by  An- 
drew H.  Green  as  comptroller  of  the  city,  under  his  seal. 

The  city  was  properly  allowed  to  come  in  and  defend  the 
action.  It  was  no  objection  that  the  lease  was  not  formally 
executed  by  the  commissioners  of  the  sinking  fund,  pursuant 
to  section  102  of  the  charter  of  1878.  The  relation  of  land- 
lord and  tenant  between  the  city  and  Darcy  was  recognized 
by  both  parties,  and  although  the  lease  was  not  formally  correct 
in  respect  to  the  manner  of  execution,  the  plaintiff  is  not  in 
a  position  to  question  the  existence  of  that  relation  between 
the  defendants.  Whether  the  city  could  be  made  liable  upon 
the  covenants  in  the  lease,  in  an  action  by  the  lessee,  is  not  a 
material  question.  The  possession  of  Darcy  for  the  purposes 
of  this  action,  was  the  possession  of  the  city.  The  material 
question  is,  whether  the  city  established  a  prior  possession  to 
that  of  the  plaintiff  to  the  premises  in  question.  If  it  did,  and 
such  possession  was  not  voluntarily  abandoned,  it  could  have 
maintained  an  action  against  the  plaintiff  to  recover  the  premises 
prior  to  his  dispossession,  for  the  reason  that  upon  such  prior 
possession  being  shown,  the  presumption  of  title  in  the  plaint- 
iff would  be  shifted  and  would  attach  to  the  prior  possession  of 
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the  defendant.  (Smith  v.  Lorillard^  10  Johns.  338.)  Assuming 
that  the  city  failed  to  establish  a  legal  title  to  the  lot  in  ques- 
tion, by  the  proceedings  taken  under  chapter  246  of  the  Laws 
of  1839,  on  the  ground  either  that  that  law  was  unconsti- 
tutional, as  is  claimed  by  the  plaintiff,  or  because  it  failed  to 
show  all  the  steps  requisite  to  be  taken  for  the  condemnation 
of  the  land,  the  fee  of  which  it  was  authorized  to  acquire  by 
that  act,  it  is  nevertheless  clearly  established  that  the  city  was 
in  possession  of  the  lot  in  question,  claiming  title  under  those 
proceedings,  from  1840  or  thereabouts,  to  the  time  of  the 
plaintiffs  entry  in  the  fall  of  1875. 

The  order  of  the  Supreme  Court  confirming  the  report  of 
the  commissioners  of  estimate,  made  on  the  3d  day  of  Septem- 
ber, 1839,  together  with  such  other  proceedings  as  were  proved 
to  have  been  taken  for  the  condemnation  of  the  land  mentioned 
in  the  act  of  1839,  in  connection  with  the  subsequent  acts  of 
ownership  exercised  by  the'  corporation  in  respect  to  the 
property  embraced  in  the  report,  leave  no  room  to  question 
the  fact  that  the  city  claimed  to  have  acquired  the  title  under 
those  proceedings.  The  lease  of  the  market-house  to  Harden- 
brook  in  1843,  the  removal  of  the  market  building, by  the  city 
in  1859,  the  throwing  open  of  the  tract  by  the  common  council 
for  a  public  park  in  1863,  and  inclosing  it  with  a  fence,  and 
making  walks,  and  placing  therein  seats  and  benches  for  the 
accommodation  of  the  public,  the  continuous  use  of  the  tract 
as  a  park  until  the  auction  sale  in  1867,  the  offering  of  the 
lots  by  the  city  for  sale  at  that  time,  and  the  subsequent  use 
of  the  unoccupied  part  of  the  land  for  public  meetings,  and  as 
a  public  common,  were  acts  and  conduct  which  can  only  be 
accounted  for  upon  the  assumption  of  a  possession  of  the  tract 
by  the  city  under  a  claim  of  title.  Nor  is  there  any  evidence 
that  the  city  abandoned  possession  of  the  premises  prior  to  the 
entry  by  the  plaintiff.  It  retained  such  possession  and  exer- 
cised such  control  as  a  municipal  corporation  ordinarily  retains 
and  exercises  over  lands  used  for  public  parks  or  grounds,  and 
the  lease  granted  by  the  city  to  Darcy,  and  under  which  he 
entered,  was  executed  within  a  few  months  after  the  entry  by 
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the  plaintiff.  The  general  statement  in  the  case  that  the 
plaintiff  was  in  actual  possession  of  the  land  from  November, 
1873,  is  not  consistent  with  the  other  special  findings,  because 
it  is  found  that  after  the  sale  in  1867,  and  the  disappearance 
of  the  fence  which  had  previously  inclosed  the  tract,  the  work- 
men in  the  neighborhood  went  thereon  with  their  horses  and 
carts  to  take  their  noon-day  meals  and  rest,  and  the  public  went 
upon  and  over  the  land  as  they  pleased,  "  until  the  plaintiff  in- 
closed it  in  September,  1875."  If  the  city  could  have  main- 
tained ejectment  against  the  plaintiff  after  his  entry,  by  force 
of  its  prior  possession,  a  fortiori,  can  it  defend  its  possession, 
subsequently  acquired,  against  the  claim  of  the  plaintiff,  whose 
only  right,  so  far  as  the  case  shows,  rests  upon  the  presumption 
of  title  from  his  possession,  commencing  in  September,  1875. 

For  these  reasons  the  judgment  of  the  General  Term  should 
be  reversed,  and  judgment  discing  the  complaint  entered 
for  the  defendant. 

All  concur,  except  Tracy,  J.,  absent. 

Judgment  accordingly. 


Abiel  Stoddard  et  al.,   Administrators,  etc.,  Appellants,  v. 
James  M.  Gailor  et  al.,  Respondents. 

In  an  action  to  foreclose  a  mortgage  executed  by  defendant  G.  to  H. ,  plaint- 
iffs' intestate,  it  appeared  that  H.  died  in  August,  1874 ;  that  on  the  first 
of  May  preceding  he  had  the  mortgage  and  accompanying  bond  in  his 
possession  ;  no  assignment  by  him  was  shown  and  no  assignment  appears 
upon  the  county  records.  Soon  after  the  death  of  H.  one  of  the  plaintiffs 
examined  the  trunk  in  which  the  deceased  kept  his  papers ;  he  found  it 
open  and  the  papers  mixed  together,  but  did  not  find  the  bond  and  mort- 
gage, and  plaintiffs,  although  they  have  made  diligent  search  and  inquiry, 
have  not  since  been  able  to  find  them.  This  suit  was  commenced  in 
April,  and  tried  in  October,  1880.  Before  bringing  it  plaintiffs  notified 
G.  of  the  loss.  *Down  to  the  time  of  the  trial  no  person  other  than 
plaintiffs  had  claimed  payment  of  the  bond,  or  given  the  mortgagor 
notice  of  any  claim  thereon.    The  court  gave  the  usual  judgment  of 
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foreclosure,  bat  on  condition  that  plaintiffs  execute  to  GK  a  bond  condi- 
tioned to  indemnify  him  from  loss  or  damage.  MM,  that  under  the 
circumstances  defendants  could,  in  good  faith,  pay  the  bond  and  mort- 
gage to  plaintifib,  and  by  such  payment  be  protected  from  any  other 
claimant ;  and  that,  therefore,  the  condition  was  erroneously  imposed. 

(Submitted  December  6, 1889;  decided  December  15, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  May  3,  1881,  which  affirmed  a  judgment  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 
i 

John  H.  Putnam  for  appellants.  The  bond  and  mortgage 
were  not  negotiable  securities.  If  they  should  be  found  or  fall 
into  the  hands  of  any  third  person  their  possession  would  not 
be  prima  facie  evidence  of  title.  (Barrick  v.  Barrick,  21 
Barb.  241.)  A  bond  of  indemnity  is  not  required  in  an  action 
on  a  lost  instrument  unless  the  same  is  negotiable.  (  1  Wait's 
Act.  and  Def.  166;  Moor  v.  Fail,  42  Me.  450;  Tarrey  v. 
Foss}  40  id.  74 ;  Sough  v.  Barton,  20  Vt.  455 ;  Hopkins  v- 
Adams,  id.  407 ;  Wright  v.  Wright,  54  N.  T.  437 ;  1  Story's 
Eq.  Juris.,  §  86  a;  Blade  v.  NdUm,  12  Wend.  173;  2  Par- 
sons on  Bills  and  Notes,  304 ;  Frank  v.  Wessds,  64  N.  Y. 
155-159 ;  Pentard  v.  Talington,  10  Johns.  104 ;  McNair  v. 
Gilbert,  3  Wend.  344 ;  Streever  v.  Bank  of  Fort  Edward,  84 
N.  T.  415;  Lazele  v.  Lasde,  12  id.  443;  Bowley  v.  Bally  3 
Cow.  312.)  If  the  mortgage  had  in  fact  been  assigned  by  de- 
ceased to  any  person,  the  assignee  of  the  security,  the  same 
being  noD-negotiable,  was  bound  to  give  notice  to  the  mortga- 
gor, and  in  the  absence  of  such  notice  the  mortgagor  acting  in 
good  faith  could  safely  pay  the  bond  and  mortgage  to  the  per- 
sonal representative  of  the  mortgagee.  (Van  K&ur&n  y. 
Corkms,  66  N.  T.  80 ;  Heermans  v.  Fttswortb,  64  N.  T.  159, 
161;  S.  ft,  5  T.  &  C.  697;  Muir  v.  Schenck,  3  Hill,  228 ; 
Park  v.  Janes,  38  Barb.  37;  Bishop  v.  Garcia,  14  Abb. 
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[N.  S.]  69 ;  Bumvngton  v.  Potter,  82  Barb.  300 ;  Warner  v. 
Cory,  12  Hun,  403 ;  Meghan  v.  Mills,  9  Johns.  64.)  The 
deceased  being  shown  to  be  the  owner  of  the  bond  and  mort- 
gage a  short  time  prior  to  his  death,  his  title  is  presumed  to 
continue.  (  Wilkms  v.  JEarle,  44  N.  Y.  192 ;  Fry  v.  Bennett, 
28  id.  330 ;  GonkHn  v.  Oonklin,  20  Hun,  278;  Grey  v.  Grey, 
47  N.  Y.  555.)  Defendant  was  not  entitled  to  demand  pos- 
session of  this  bond  and  mortgage.  (  Warn  v.  Bailey,  10  Ad. 
&  ED.  616;  Story  on  Promissory  Notes,  §  451  and  notes; 
Mayor  v.  Doody,  4  Abb.  127, 128 ;  Supervisor  v.  White,  30 
Barb.  72 ;  Welles  v.  Webster,  9  How.  251 ;  Bright  v.  Ourrie, 
5  Sandf.  433 ;  Wirges  v.  Baeuerle,  12  Hun,  136 ;  Mayne  v. 
Griswold,  3  Sandf.  478  ;  Storey's  Eq.,  §§  84,  85,  86  ;  Abbot's 
Trial  Ev.  510.) 

J.  W.  Bill  for  respondents.  There  being  no  evidence  as  to 
the  ownership  of  the  bond  and  mortgage  except  the  pre- 
sumption arising  from  their  absence  from  the  possession  of 
the  deceased  at  the  time  of  his  death,  they  could  not  be  held 
to  be  lost,  for  negligence  will  not  be  presumed,  and  things  are 
held  to  be  legally  and  properly  in  their  existing  state  until 
the  contrary  be  shown.  (1  Phil.  Ev.,  Cow.,  Hill  and  Edw. 
Notes,  499.)  But  in  this  case  the  notice  was  not  only  a  suspi- 
cious circumstance,  sufficient  to  put  the  defendants  upon  in- 
quiry as  to  the  possession  and  ownership,  but  direct  and  positive 
that  the  plaintiffs  were  not  the  owners  or  possessors  in  any  ca- 
pacity of  the  instruments.  {Brown  v.  Blydemburgh,  3  Seld. 
144 ;  Williamson  v.  Brown,  15  N.  Y.  354 ;  Kiley  v.  Smith, 
26  id.  20 ;  1  Story's  Eq.,  §  400.) 

Earl,  J.  This  action  was  brought  to  foreclose  a  mortgage 
made  by  the  defendant  Gailor  to  Loring  Hall,  plaintiffs'  in- 
testate, on  the  15th  day  of  January,  1872,  for  $4,200.  Upon 
the  trial  there  was  no  dispute  that  the  bond  and  mortgage  were 
given  as  stated  in  the  complaint,  and  that  there  was  due  and  un- 
paid thereon  the  sum  of  $2,700,  and  interest  from  the  1st  day  of 
May,  1875.  The  court  at  Special  Term  ordered  judgment  for 
Sickels  —  Vol.  XLV.        73 
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the  plaintiffs  in  the  usual  form,  for  the  foreclosure,  of  the 
mortgage  and  sale  of  the  mortgaged  premises,  upon  condition 
that  they  execute  a  bond  to  Oailor  in  the  penal  sum  of  $4,- 
000,  with  two  sureties,  who  were  freeholders  and  householders 
in  this  State  and  who  woiild  justify  in  the  sum  of  $8,000 ; 
such  bond  to  be  approved'  as  to  its  form  and  sufficiency  by  a 
justice  of  the  Supreme  Court,  and  the  conditions  thereof  to  be 
that  the  obligors  would  indemnify  Gailorfrom  all  loss,  damage 
and  costs  on  account  of  the  loss  of  the  bond  and  mortgage  or 
either  of  them  in  the  hands  of  any  other  person  than  the 
plaintiffs;  and  the  entry  of  judgment  was  stayed  until  the 
bond  should  be  given  and  filed  as  required.  The  plaintiffs 
complain  upon  this  appeal  of  the  provision  in  the  judgment 
which  requires  the  giving  of  the  bond ;  and  whether  that  provis- 
ion is  proper  is  the  sole  question  for  our  determination. 

There  was  no  proof  upon  the  trial  that  the  intestate  ever  as- 
signed the  mortgage,  and  the  plaintiffs  proved  that  they  had  not 
assigned  it  since  their  appointment  as  administrators.  The  bond 
and  mortgage  were  shown  to  have  been  in  the  possession  of  Hall 
on  the  1st  of  May,  1874,  at  which  time  Oailor  made  a  pay- 
ment thereon  to  him.  On  the  28th  of  August  thereafter  Hall 
died  intestate,  and  within  a  few  hours  after  his  death  one  of 
the  plaintiffs  examined  his  trunk  in  which  he  kept  his  papers 
and  found  it  open,  and  the  papers  promiscuously  scattered  and 
mixed  up ;  but  he  did  not  find  the  bond  or  mortgage,  and  the 
plaintiffs  have  never  been  able  to  find  them,  although  they 
have  made  diligent  search  and  inquiry  for  them.  No  assign- 
ment of  the  bond  and  mortgage  appears  upon  the  records  of 
the  county.  This  suit  was  commenced  about  the  1st  day  of 
April,  1880,  nearly  six  years  after  the  death  of  the  intestate. 
It  was  tried  in  October,  1880,  and  down  to  the  time  of  the  trial 
no  person  other  than  the  plaintiffs  had  ever  claimed  payment 
of  the  bond  and  mortgage  from  the  mortgagor  or  given  him 
any  notice  of  claim  thereto.  Prior  to  the  commencement  of 
the  action  the  plaintiffs  informed  the  defendants  that  the  bond 
and  mortgage  were  not  found  in  the  possession  of  the  deceased 
or  among  his  assets ;  that  they  had  never  come  into  their  hands 
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and  that  they  did  not  know  where  they  were,  and  that  they 
were  unable  to  produce  them.  It  is  claimed  on  the  part  of 
the  defendants  that  these  facts,  communicated  to  them  by  the 
plaintiffs,  gave  them  such  notice  that  they  could  not  pay  them 
so  as  to  be  discharged  from  all  liability  upon  the  bond  and 
mortgage ;  that  after  receiving  notice  of  these  facts  they  could 
not,  by  paying  to  the  plaintiffs,  be  discharged  from  liability  to 
any  person  who  had  taken  an  assignment  of  the  bond  and 
mortgage  from  the  intestate,  and  that,  therefore,  they  were  en- 
titled to  indemnity  before  making  payment. 

It  is  unquestionably  true  that  a  mortgagor  may  continue  to 
deal  with  the  mortgagee  in  making  payments  until  he  has  re- 
ceived notice  of  the  assignment  of  the  mortgage,  or  notice  of 
facts  sufficient  to  put  him  upon  inquiry  as  to  the  continuance  of 
the  mortgagee's  title.  When  he  has  received  notice  of  such 
facts  then  it  becomes  a  question  of  good  faith.  If  he  has 
received  notice  of  facts  which  would  enable  him,  if  he  made 
the  requisite  inquiry,  to  ascertain  the  truth,  then  he  is  bound 
to  make  such  inquiry,  and  if  he  omits  to  do  so  he  is  chargeable 
with  bad  faith,  and  is  not  protected  in  thereafter  making  pay- 
ments to  the  mortgagee.  (Seermans  v.  Ellsworth,  64  K.  Y. 
159 ;  Van  Kewrm  v.  Corkirw,  66  id.  77.)  In  the  former  case 
it  was  held  that  "it  is  the  duty  of  the  assignee  of  a  non-negoti- 
able chose  in  action,  in  order  to  protect  himself  against  a  pay- 
ment by  the  debtor  to  the  original  creditor,  to  notify  the  former 
of  the  assignment,  and  in  an  action  upon  the  demand,  where 
such  a  payment  is  established,  the  burden  of  proving  notice  prior 
to  payment  is  upon  the  plaintiff."  And  in  the  latter  case  it  was 
held  that  "a  payment  upon  a  bond  and  mortgage  made  by  the 
mortgagor  to  the  mortgagee,  after  an  assignment  thereof  by 
the  latter,  when  made  in  good  faith,  without  notice,  actual  or 
constructive,  of  the  assignment,  is  valid." 

Here  it  might  not  have  been  safe  for  the  mortgagor  to  pay 
the  plaintiffs  immediately  or  soon  after  letters  of  administra- 
tion were  granted  to  them  in  September,  1874,  without  the 
production  of  the  bond  and  mortgage.  But  a  different  state 
of  things  existed  at  the  time  of  the  trial  of  this  action,  more 
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than  six  years  after  letters  of  administration  had  been  issued. 
The  facts  then  existing  were  that  the  mortgage,  about  four 
months  before  the  death  of  the  intestate,  was  in  his  possession ; 
that  immediately  after  his  death  his  trunk  was  found  opened 
and  his  papers  scattered  about  and  promiscuously  mingled,  and 
that  the  bond  and  mortgage  could  not  be  found;  that  no 
assignment  thereof  had  been  put  upon  record,  and  that,  during 
the  period  of  six  years,  nothing  whatever  had  been  heard  of 
them.  Certainly  after  that  time  the  defendants  could,  in 
perfect  good  faith,  pay  the  mortgage  to  the  plaintiffs,  and  by 
such  payment  be  protected  against  any  other  claimant.  An 
assignee  of  the  mortgage  under  such  circumstances,  proba- 
bly knowing  of  the  death  of  the  mortgagee  and  that  his  estate 
would  have  to  be  settled,  could  not  omit  to  put  his  assignment 
upon  record  or  to  give  any  notice  whatever  thereof  to  the 
mortgagor,  and  never  claim  any  payment  of  principal  or 
interest  of  him  during  the  period  of  six  years,  and  yet  com- 
plain if  he'treated  in  making  payments  with  the  personal 
representatives  of  the  mortgagee.  We  are  of  the  opinion  that 
he  would  have  been  protected,  upon  the  facts  appearing  in  this 
case,  if  he  had  made  payment,  and  that,  therefore,  the  plaintiffs 
should  not  have  been  required  to  give  the  bond  as  a  condition 
of  the  foreclosure  of  the  mortgage. 

The  judgment  should,  therefore,  be  modified  by  striking 
therefrom  so  much  thereof  as  required  the  giving  of  the 
bond,  and  making  the  same  a  judgment  of  foreclosure  in  the 
usual  form,  and  as  thus  modified,  affirmed  without  costs  in  the 
Supreme  Court  or  in  this  court. 

AH  concur,  except  Tracy.  J.,  absent. 

Judgment  accordingly. 


Alexander  H.  Arnold,  Appellant,  v.  Thomas  J.  Arnold 

et  aL,  Respondents. 

One  member  .of  a  firm  cannot  recover  from  the  representatives  of  a  deceased 
co-partner  any  portion  of  moneyB  received  by  the  latter  belonging  to  the 
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firm,  aniens  upon  an  accounting  or  settlement  of  the  affairs  of  the  part- 
nership a  balance  is  found  due  to  him. 
In  any  proceeding  by  one  partner  after  the  death  of  a  co-partner  for  an 
accounting,  a  surviving  partner  is  a  necessary  party. 

(Argued  December  8, 1882;  decided  December  15, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  at  the  December  term,  1880,  which  affirmed  a 
judgment  in  favor  of  defendants  entered  upon  the  report  of  a 
referee. 

This  was  a  reference  under  the  statute  of  a  disputed  claim 
against  the  estate  of  Benjamin  F.  Arnold,  defendant's  testator. 

The  deceased  and  his  two  sons,  one  of  whom  is  the  plaintiff, 
were,  prior  to  his  death,  in  partnership.  Some  years  before' 
his  death  the  deceased  invested  $2,000  of  the  co-partnership 
funds  in  a  bond  of  the  State  of  New  York.  This  he  subse- 
quently sold,  and  the  proceeds  were  deposited  in  bank  to  the 
credit  of  his  individual  account.  The  claim  was  for  one-third 
of  this  amount,  with  interest. 

Further  facts  are  stated  in  the  opinion. 

Edward  Crummey  for  appellant  Plaintiff  was  entitled  to 
recover.    (Payne  v.  Matthews,  6  Paige,  19.) 

Homer  A.  Nelson  for  respondents.  The  only  action  the 
possession  of  this  money  subjected  defendant's  testator  to,  so 
far  as  his  co-partners  were  concerned,  was  simply  one  for  an 
accounting  which  would  involve  an  examination  and  settle- 
ment of  the  entire  affairs  of  the  co-partnership.  (  Westerlo  v. 
Evert&on,  1  Wend.  532;  Murry  v.  Boger,  14  Johns.  318.) 
In  this  case  no  trust  was  created  by  the  purchase  of  the  bond 
with  the  partnership  money.  (Murry  v.  Gotten,  20  Johns. 
575 ;  Atwater  v.  Fowler,  1  Edw.  Oh.  417.) 

Danfobth,  J.  The  proceedings  Ui  this  matter  were  com- 
menced before  the  surrogate  of  Dutchess  county,  on  the  15th 
of  September,  1879,  for  the  purpose  of  ascertaining  the  justice 
of  a  claim  made  by  one  Alexander  H.  Arnold  against  the 
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estate  of  Benjamin  F.  Arnold  for  $720.76,  with  interest  from 
July  1,  1871,  alleged  by  him  to  be  due  for  one  equal  one-third 
of  a  $2,000  bond  of  the  State  of  New  York.  Benjamin  F. 
Arnold  died  in  January,  1874,  leaving  a  will  which  was 
admitted  to  probate  on  the  31st  of  March,  1879,  and  in  pur- 
suance of  its  provisions,  Thomas  J.  Arnold  and  Thomas  Arnold 
were  appointed  his  executors.  They  disputed  the  claim  of 
Alexander  H.  Arnold.  In  pursuance  of  the  statute  it  was  sent 
to  a  referee  for  trial.  He  found  against  the  claimant,  and 
upon  his  report,  judgment  was  entered  in  the  Supreme  Court, 
dismissing  the  claim  with  costs  in  favor  of  the  executors.  The 
claimant  appealed  to  the  General  Term  of  the  Supreme  Court, 
where  the  judgment  was  affirmed. 

I  have  examined  the  several  points  made  by  the  appellant, 
and  find  no  reason  to  doubt  the  correctness  of  the  judgment. 

The  alleged  foundation  for  the  claim  is  stated  by  the  ap- 
pellant to  be  an  indebtedness  on  the  part  of  Benjamin  F. 
Arnold,  growing  out  of  the  following  facts :  In  the  spring  of 
1862,  the  claimant,  Alexander  H.  Arnold,  the  deceased,  and 
one  William  Arnold  entered  into  a  partnership  in  the  business 
of  farming,  under  the  name  of  B.  F.  Arnold  &  Sons,  for  a  term 
ending  April,  1865.  In  February,  1865,  B.  F.  Arnold  purchased, 
with  the  firm  money,  a  bond  for  the  sum  of  $2,000,  which  he 
afterward  disposed  of,  and  received  in  place  of  it  a  State  bond. 
Although  the  partnership  expired  by  its  terms  in  April,  1865, 
it  is  apparent  that  it  continued  to  transact  business  in  the  firm 
name  as  late  as  June  15, 1867.  It  appeared  by  the  testimony  of 
Mrs.  Arnold,  the  wife  of  the  claimant,  that  the  firm  was  in  fact 
dissolved  by  mutual  consent,  and  it  is  claimed  by  counsel 
for  the  appellant  that  the  partnership  debtp  were  at  that  time 
all  paid,  but  on  the  part  of  defendants,  evidence  was  given 
by  William  Arnold,  one  of  the  co-partners,  to  the  effect  that 
there  never  had  been  a  settlement  of  the  co-partnership  or  its 
affairs,  and  I  do  not  find  that  the  claimant's  witness  testifies  to 
the  contrary.  She  proves  a  looking  over  of  certain  firm  checks, 
in  the  presence  of  Alexander  and  B.  F.  Arnold,  a  partial  classi- 
fication of  them,  and  in  1865  a  division  of  cattle,  then  property 
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of  the  firm,  but  she  says :  "  I  do  not  know  as  there  was  a 
settlement.  I  have  not  meant  to  swear  there  was  any  settle- 
ment between  these  parties,"  and  no  interview  is  testified  to 
at  which  all  the  parties  were  present.  There  is  in  the  evidence 
nothing  to  show  the  state  of  the  general  balance  of  the  partner- 
ship account,  nor  even  that  such  an  account  was  taken. 

In  Smith  v.  Barrow  (2  Term  R.  478),  it  is  said  "  one  partner 
cannot  recover  a  sum  of  money  received  by  the  other,  unless 
on  a  balance  struck,  that  sum  be  found  to  be  due  to  him  alone.'' 
Of  course  if  after  a  partnership  has  been  dissolved,  the  parties 
meet  and  come  to  a  mutual  settlement  of  the  account,  and  one 
of  them  admits  a  balance  due  the  other,  an  action  might  lie, 
or  after  death  of  the  co-partner,  the  remedy  invoked  here 
might  be  successfully  pursued  against  his  estate,  but  that  is 
not  this  case.  The  referee  has  found  in  accordance  with  the 
defendants'  claim,  that  there  never  has  been  an  accounting  or 
settlement  of  the  partnership  affairs.  He  also  found  facts 
which  I  have  above  stated  in  reference  to  the  purchase  of  the 
bond  by  Benjamin  F.  Arnold,  but  as  a  matter  of  fact  that  his 
estate  "is  not  indebted  in  any  manner,  or  in  any  sum  whatever 
to  the  claimant,  Alexander  H.  Arnold."  To  have  found  other- 
wise would  have  been  error ;  for  until  the  parties  had  come  to 
an  adjustment  of  their  affairs,  or  the  partnership  assets  were 
applied  in  liquidation  of  the  partnership  debts,  or  those  debts 
in  some  other  way  canceled,  one  partner  had  no  right  to  ask 
for  a  division  of  the  assets,  nor  could  it  until  that  time  be 
ascertained  what  amount  would  be  due  to  him. 

It  may  be  conceded  that  upon  these  proceedings  before  settle- 
ment or  distribution  of  the  estate,  the  surrogate  might  liquidate 
or  examine  into  and  adjust  the  claim  of  the  plaintiff  to  pay- 
ment out  of  the  estate  of  the  deceased,  but  it  is  obvious  that 
in  any  proceeding  for  that  purpose,  William  Arnold,  the  third 
partner,  would  be  a  necessary  and  indispensable  party.  It  was 
held  in  Casey  v.  Brush  (2  Caines,  293)  that  the  rule  was  too 
well  settled  to  be  shaken  that  partners  cannot  sue  each  other 
at  law  for  any  thing  relating  to  their  partnership  concerns, 
unless  there  has  been  a  settlement  and  balance  struck,  and  an 
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express  promise  to  pay,  and  although  a  different  role  might 
be  applied  in  case  it  appeared  that  there  was  only  a  single  item 
to  be  adjusted,  that  is  not  this  case.  The  findings  of  the 
referee  control  here,  and  we  are  bound  by  his  conclusion  that 
there  has  been  no  settlement  of  the  partnership  affairs,  and  that 
its  concerns  are  still  unadjusted. 

The  judgment  should  be  affirmed. 

All  concur,  except  Tbaot,  J.,  absent 

Judgment  affirmed. 


In  the  Matter  of  William  Lake  O'Neill. 

An  alien  ma/  not  be  admitted  to  practice  as  an  attorney  and  counselor  at 
law  in  this  State. 

The  provision  of  the  rule  of  the  Court  of  Appeals  (Bole  7, %  as  amended 
in  1880),  authorizing  the  admission  of  persons  who  have  practiced  three 
years  in  the  highest  courts  of  law  of  another  country,  applies  only  to  the 
case  of  a  citizen  of  the  United  States  who  has  thus  practiced. 

R  teems  that  the  legislature  has  power  under  the  Constitution  to  authorise 
the  admission  of  persons  not  citizens  of  the  State.  (Art  6,  as  amended 
in  1871.) 

(Argued  December  24, 1882 ;  decided  December  28, 1882.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  Hay  8,  1882. 
(Reported  below  27  Hun,  599.) 

William  L.  O'Neill,  a  British  subject,  had  practiced  as  an 
attorney  at  law  in  England  from  1875  to  1881.  Upon  proof 
of  that  fact  and  upon  satisfactory  evidence  of  his  character  and 
qualifications,  and  upon  proof  of  age  and  of  his  having  declared 
his  intention  to  become  a  citizen,  the  Supreme  Court  of  the 
second  department  on  May  8,  1881,  made  an  order  admitting 
him  to  practice  as  an  attorney  and  counselor  at  law  in 
the  courts  of  this  State.  O'Neill  so  practiced  from  that  day 
until,  upon  the  petition  of  one  John  B.  Newman,  after  notice 
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to  and  hearing  the  said  William  L.  O'Neill  in  his  own  behalf, 
the  General  Term  made  the  order  appealed  from,  which 
vacated  its  order  admitting  the  said  William  L.  O'Neill  on  the 
ground  that  the  said  court  had  no  power  or  jurisdiction  to 
grant  the  said  order,  and  directed  the  clerk  of  the  court  to 
strike  his  name  from  the  roll  of  attorneys  and  counselors. 

• 

Samuel  Hand  for  appellant.  The  judiciary  article  passed 
in  1870  is  a  complete  substitution  for  and  amounts  to  an 
absolute  repeal  of  article  6  of  the  Constitution  of  1846,  and  the 
state  of  law  before  the  passage  of  that  article  was  revived,  and 
aliens  might,  in  the  discretion  of  the  court,  be  admitted  as 
attorneys.  (Clark  v.  Norton,  59  Barb.  169;  People  v. 
Gardner,  45  N.  Y.  812;  2  Gaines'  T.  R  286  ;  22  N.  Y.  81.) 
Attorneys  are  not  contemplated  by  and  do  not  come  within 
section  1  of  1  It.  S.  116,  providing  that  no  one  can  hold  a 
civil  office  who  is  not  a  citizen.  {Merritt  v.  Lambert,  10 
Paige,  356^  Ingersoll  v.  Howard,  1  Heist  [Tenn.]  247.) 

Henry  Arden  for  respondent.  An  attorney  of  the  Supreme 
Court  of  this  State  is  a  public  officer.  (  Waters  v.  Whittemore, 
22  Barb.  594;  Wallace  v.  Lovbat,  2  Denio,  607.)  No  one 
who  is  not  a  citizen  can  hold  a  civil  office.  (1  R  S.  116,  §  1 ; 
Graham's  Practice,  33 ;  Const  of  1846,  art  6,  §  8.)  The  use 
of  the  words  "  any  male  citizen  "  excluded  females  and  aliens. 
(Code  of  Civ.  Proc,  §  56.) 

Tbaot,  J.  By  the  Constitution  of  1846  it  was  provided 
that  "  any  male  citizen  of  the  age  of  twenty-one  years,  of  good 
moral  character,  and  who  possesses  the  requisite  qualifications 
of  learning  and  ability,  shall  be  entitled  to  practice  in  all  the 
courts  of  this  State."  (Const,  of  1846,  art.  6,  §  8.)  This 
article  of  the  Constitution  of  1846  was  superseded  by  the  new 
article  which  took  effect  on  the  1st  of  January,  1871.  The 
admission  of  attorneys  and  counselors  is  now  regulated  by 
statute.  We  have  no  doubt  of  the  power  of  the  legislature  to 
admit  persons  not  citizens  to  practice  as  attorneys  and  counsel- 
Siosbls  —  Vol.  XLV.       74 
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ore  of  the  courts  of  this  State.  The  question  to  be  deter- 
mined is  whether,  by  the  law  of  the  State  in  force  at  the  time 
of  the  appellant's  admission,  citizenship  was  among  the  quali- 
fications required  to  entitle  a  person  to  be  admitted  as  an 
attorney.  By  section  3,  chapter  486,  Laws  of  1871,  it  is  provided 
that  "  every  male  citizen  of  the  age  of  twenty-one  years  here- 
after applying  *  *  *  shall  be  examined  by  the  justices 
of  the  Supreme  Court  or  a  committee  appointed  by  said  court 
at  a  General  Term  thereof,  and  if  such  persons  so  applying 
shall  be  found  to  have  complied  with  such  rules  and  regula- 
tions as  may  be  prescribed  by  the  Court  of  Appeals,  and  shall 
be  approved  by  said  justices  of  the  Supreme  Court  for  his 
good  character  and  learning,  the  court  shall  direct  an  order,9' 
etc.  The  rules  adopted  by  the  Court  of  Appeals  in  pursuance 
of  this  statute  provided  that,  "to  entitle  an  applicant  to  an 
examination  as  an  attorney,  he  must  prove  to  the  court,  among 
other  things,  that  he  is  a  citizen  of  the  United  States,  twenty- 
one  years  of  age,  and  a  resident  of  the  department  within 
which  the  application  is  made,  and  that  he  is  a  person  of  good 
moral  character."  (Rule  2,  1871.)  By  rule  8  it  was  pro- 
vided that  "  persons  who  have  been  admitted  and  have  prac- 
ticed three  years  as  attorneys  in  the  highest  courts  of  law  in 
another  State  may  be  admitted  without  examination  to  practice 
as  attorneys,  solicitors,  and  counselors  in  the  courts  of  this 
State,  but  such  persons  must  have  been  residents  of  this  State 
before  applying  for  admission."  In  1877  the  rules  were  so 
amended  that  "  persons  who  have  been  admitted  as  attorneys 
in  the  highest  courts  of  another  State  may  be  admitted  to 
examination  as  attorneys  and  counselors  if  they  have  served 
a  regular  clerkship  of  one  year  in  the  office  of  a  practicing 
attorney  of  the  Supreme  Court  of  this  State,  and  shall,  in 
other  respects,  be  entitled  to  such  examination."  As  an 
applicant  for  examination  is  required  to  prove  that  he  is  a 
citizen  of  the  United  States,  this  rule  plainly  requires  that  one 
who  Beeks  an  examination  on  the  ground  that  he  has  been 
admitted  as  an  attorney  of  another  State  must  be  a  citizen  of 
the  United  States.  In  1880,  rule  8  of  1871  became  rule  7, 
and  was  amended  by  adding  after  the  clause  providing  for 
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the  admission  of  practitioners  of  three  years  standing,  from 
other  States,  the  following :  "  And  the  General  Term  of  the 
Supreme  Court  may,  in  his  discretion,  so  admit  and  license 
any  person  who  has  thus  practiced  in  another  country,  but  he 
must  possess  the  other  qualifications  required  by  these  rules, 
and  must  produce  a  letter,"  etc.  It  is  under  this  clause,  first 
inserted  in  1880,  that  the  appellant  was  admitted.  It  will  be 
observed  that  the  clause  applicable  to  the  admission  of  practi- 
tioners of  three  years  standing  from  another  State,  as  first 
adopted,  required  that  such  persons  should  have  become 
residents  of  this  State  before  applying  for  admission;  but 
when  the  clause  was  added,  allowing  the  General  Term,  in  its 
discretion,  to  admit  and  license  any  person  who  has  thus  prac- 
ticed in  another  country,  the  clause  requiring  a  person  to  have 
become  a  resident  before  making  the  application  was  dropped, 
and  in  its  stead  was  inserted  the  requirement  that  he  must 
possess  the  other  qualifications  required  by  these  rules.  The 
amendment,  providing  for  the  admission  of  persons  who  have 
practiced  for  three  years  in  another  country,  was  made  to  meet 
the  case  of  a  citizen  of  the  United  States  who  had  thus  prac- 
ticed in  another  country.  But  to  guard  against  conferring  the 
right  of  admitting  persons  not  citizens  of  the  United  States, 
under  the  general  language  of  this  amendment,  the  other 
change  was  made  in  the  rule  by  which  the  applicant,  whether 
he  be  a  practitioner  from  another  State  or  from  another 
country,  is  required  to  possess  the  other  qualifications  required 
by  these  rules.  There  can  be  no  doubt  that  citizenship  is 
among  "the  other  qualifications"  required  of  those  who  apply 
for  an  examination  to  be  admitted  as  attorneys,  and  it  follows 
that  one  who  seeks  admission  upon  the  ground  that  he  has 
practiced  for  three  years  in  the  courts  of  another  country 
must  show  that  he  is  a  citizen  of  this  country  at  the  time 
of  making  his  application. 

The  appellant,  not  being  a  citizen,  was  not  entitled  to 
admission,  and  the  action  of  the  General  Term,  in  revoking 
his  license,  was  proper  and  should  be  affirmed,  without  costs. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 
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John  A.  -Stewart,  Appellant,  v.  The  Brooklyn  and  Cross- 
Town  Railroad  Company,  Respondent. 

Plaintiff,  while  a  passenger  on  one  of  the  defendant's  street  cars,  was 
unjustifiably  attacked  and  beaten  by  the  driver,  who  also  acted  as  con- 
doctor.  In  an  action  to  recover  damages,  held  that  the  defendant  was 
liable. 

The  rale  relieving  a  master  from  liability  for  a  malicious  injury  inflicted 
by  his  servant,  when  not  acting  within  the  scope  of  his  employment, 
does  not  apply  as  between  a  common  carrier  of  passengers  and  a  pass- 
enger. 

Such  a  carrier  undertakes  to  protect  the  passenger  against  any  injury  aris- 
ing from  the  negligence  or  willful  misconduct  of  its  servants  while  en- 
gaged in  performing  a  duty  which  the  carrier  owes  to  the  passenger. 

Isaacs  v.  Third  Ave.  B.  B.  Co.  (47  N.  Y.  122;  7  Am.  Rep.  418),  distin- 
guished and  limited. 

(Argued  November  18,  1882 ;  decided  December  28, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  April  28, 
1880,  which  affirmed  a  judgment  in  favor  of  defendant,  en- 
tered upon  an  order  dismissing  plaintiff's  complaint  on  trial. 

This  action  was  brought  to  recover  damages  for  injuries  to 
plaintiff  alleged  to  have*  resulted  from  a  malicious  and  unjusti- 
fiable attack  made  upon  him  by  one  of  defendant's  employes. 
The  defendant  is  a  railroad  corporation,  owning  and  operat- 
ing a  street  railroad  in  the  city  of  Brooklyn.  The  plaintiff 
was  a  passenger  on  one  of  the  defendant's  horse  cars,  having 
no  conductor;  the  driver  being  the  only  person  in  charge 
of  the  car,  and  acting  both  as  driver  and  conductor.  While 
the  plaintiff  was  on  the  car  a  newsboy  jumped  on  it, 
and  was  ordered  off  by  the  driver.  The  boy  got  off;  the 
driver  stopped  his  car,  tied  the  reins  round  the  brake 
handle,  climbed  over  the  front  dash  board  and  ran  after  the 
boy,  caught  him,  and  beat  him.  The  passengers  interfered  to 
protect  the  boy.  Afterward  the  driver  returned  to  the  car  and 
started  it,  but,  being  excited,  began  to  abuse  the  passengers, 
calling  them  bastards,  etc.,  and  finally  entered  the  car,  seized 
the  plaintiff  by  the  coat,  pushed  and  knocked  his  head  against 
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the  panel  of  the  window,  at  the  same  time  striking  him  across 
the  head  with  the  butt  end  of  his  whip,  thus  beating  the  plaint- 
iff severely.  The  passengers  again  interfered,  and  the  driver 
drove  his  car  on.  When  they  came  near  the  Eastern  District 
Hospital  the  plaintiff  was  assisted  oat  of  the  car  and  taken  to 
the  hospital,  where  his  wounds  were  dressed.  There  was  some 
evidence  tending  to  show  that  the  driver  was  under  the  influ- 
ence of  liquor.  At  the  close  of  the  case  the  plaintiff  was  non- 
suited, and  judgment  entered  dismissing  the  complaint. 

Spencer  Z.  BiUier  for  appellant.  The  question  whether 
defendant's  conductor  acted  within  the  scope  of  his  employ- 
ment should  have  been  submitted  to  the  jury.  (Jackson  v. 
Second  Avenue  R.  R.  Co.,  47  N.  T.  274 ;  Mott  v.  Conswnertf 
Ice  Co.,  73  id.  543;  Bofmanv.  N.  T.  C.  <&H.  R.R.  R.  Co., 
87 id.  25;  Vohen  v.  D.  D.  K  B.  &B.  R.  R.  Co.,  69  id.  170  ; 
Stachus  v.  N.  7.  C.  &  B.  R.  R.  R.  Co.,  79  id.  466 ;  Bart  v. 
Hudson  R.  B.  Co.,  80  id.  622 ;  Bernhard  v.  R.  &  &  R. 
R.  Co.,  1  Abb.  Ct  of  App.  Dec.  131 ;  Redding  v.  S.  C.  R. 
R.  Co.,  16  Am.  Rep.  681 ;  Shea  v.  Siath  Ave.  R.  R.  Co.,  62 
N.  Y.  185.)  Defendant,  having  chosen  the  conductor  and  put 
him  in  a  responsible  position,  should  be  held  liable  for  any  im- 
proper or  unfortunate  results.  (Bdbbit  v.  L.,  etc.,  db  R.  Co., 
4  Exch.  255 ;  15  Barb.  674;  51  id.  9 ;  27  Vt.  110.)  The  car- 
rier's obligation  is  not  only  to  carry  his  passengers  safely  and 
properly,  but  also  to  treat  them  respectfully.  He  must  not 
only  protect  them  from  violence  by  strangers  and  co-passengers, 
but  must  a  fortiori  against  the  violence  of  his  own  servants. 
(Goddard  v.  O.  T.  R.  R.,  57  Me.  202 ;  2  Am.  Rep. .89 ;  Rail- 
road v.  Sleeker,  27  Md.  277 ;  Pittsburgh  R.  R.  Co.  v.  Slusser, 
19  Ohio  St.  157;  Shirley  v.  Sittings,  8  Bush  [Ky.],  147; 
Atlantic  <b  G.  W.  R.  R.  Co.  v.  Dwm,  19  id.  162;  S.  C,  2 
Am.  Rep.  382;  Bryant  v.  Rich,  106  Mass.  189;  Chcmberlain 
v.  Chandler,  3  Mason,  242;  S.  C,  8  Am.  Rep.  311 ;  Bay  v. 
Owen,  5  Mich.  520 ;  Commonwealth  v.  Powers,  7  Mass.  596 ; 
Neeto  v.  Clark,  1  Cliff.  145 ;  Bass  v.  Chicago  R.  R.  Co.,  36 
Wis.  450 ;  Crocker  v.  C,  etc.,  R.  R.  Co.,  id.  657 ;  17  Am.  Rep. 
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504 ;  Hanson  v.  K  <&  N.  A.  B.  B.  Co.,  62 Me.  84;  &  C,  16 
Am.  Sep.  404.) 

Win.  N.  Dyhmcm  for  respondent.  If  a  servant,  under  the 
guise  and  cover  of  executing  his  master's  orders,  and  exercis- 
ing the  authority  conferred  upon  him,  willfully  and  designedly, 
for  the  purpose  of  accomplishing  his  own  independent,  ma- 
licious or  wicked  purposes,  does  an  injury  to  another,  then  the 
master  is  not  liable.  {Bound  v.  D.,  etc.,  B.  B.  Co.,  64  N.  T. 
129, 136;  Mott  v.  Consumers'  Ice  Co.,  73  id..  543;  Mali  v. 
Zord,  39  id.  81 ;  Isaacs  v.  Third  Ave.  B.  B.  Co.,  47  id.  122 ;  Cos- 
grove  v.  Ogden,  49  id.  255.)  The  act  and  its  motive  determine 
whether  the  court  can  say  respondeat  superior,  and  not  the 
condition  the  servant  is  in.  ( Wyrm  v.  Allard,  5  Watts  A 
S.  524.)  The  jury  could  not  speculate  and  there  was  no  room 
for  inference.  (Cardett  v.  N.  Y.  C.  B.  B.  Or.,  75  N.  Y. 
322.) 

Tracy,  J.  As  there  was  no  conflict  of  evidence  upon  the 
trial,  the  only  question  to  be  determined  is,  whether  upon  the 
facts  proved  the  plaintiff  was  entitled  to  recover  %  The  de- 
fendant was  a  common  carrier  of  passengers.  The  plaintiff 
had  taken  a  seat  in  one  of  the  defendant's  cars,  to  be  conveyed 
from  the  western  district  of  Brooklyn  to  the  eastern  district  of 
the  same  city,  and  had  paid  his  fare.  Before  reaching  the 
point  where  he  was  to  leave  the  car  he  was  attacked  by  the 
driver  of  the  car  and  cruelly  beaten.  The  trial  court  dismissed 
the  plaintiff's  complaint  on  the  ground  that  the  defendant's 
servant,  in  assaulting  the  plaintiff,  was  not  acting  within  the 
scope  of  his  employment,  but  attacked  the  plaintiff  to  gratify 
some  wicked  and  malicious  purpose  of  his  own.  Had  the  per- 
son assaulted  been  one  to  whom  the  defendant  owed  no  duty, 
the  dismissal  of  the  plaintiffs  complaint  would  probably  have 
been  correct ;  but  the  rule  which  applies  in  such  a  case  has  no 
application  as  between  a  common  carrier  and  his  passenger. 
In  such  a  case  a  different  rule  applies.  By  the  defendant's 
contract  with  the  plaintiff,  it  had  undertaken  to  carry  him 
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safely  and  to  treat  him  respectfully ;  and  while  a  common 
carrier  does  not  undertake  to  insure  against  injury  from  every 
possible  danger,  he  does  undertake  to  protect  the  passenger 
against  any  injury  arising  from  the  negligence  or  willful  mis- 
conduct of  its  servants  while  engaged  in  performing  a  duty 
which  the  carrier  owes  to  the  passenger.  In  Ooddard  v.  The 
Grand  Trunk  Railway  of  Canada  (57  Me.  202;  2  Am. 
Rep.  39),  it  is  said  that  "  The  carrier's  obligation  is  to  carry  his 
passenger  safely,  and  properly,  and  to  treat  him  respectfully, 
and  if  he  intrusts  this  duty  to  his  servants,  the  law  holds  him 
responsible  for  the  manner  in  which  they  execute  the  trust.9' 
In  Day  v.  Owen  (5  Mich.  520),  the  duties  of  common  car- 
riers are  said  to  include  every  thing  calculated  to  render  the 
transportation  most  comfortable  and  least  annoying  to  the  pas- 
sengers. In  JVieto  v.  Clark  (1  Cliff.  145),  the  court  says :  "  In 
respect  to  female  passengers,  the  contract  proceeds  yet  further 
and  includes  an  implied  stipulation  that  she  shall  be  protected 
against  obscene  conduct,  lascivious  behavior,  and  every  immod- 
est and  libidinous  approach."  A  common  carrier  is  bound,  so 
far  as  practicable,  to  protect  his  passengers,  while  being  conveyed, 
from  violence  committed  by  strangers  and  co-passengers,  and 
he  undertakes  absolutely  to  protect  them  against  the  miscon- 
duct of  its  own  servants  engaged  in  executing  the  contract. 
(Commonwealth  v.  Power,  7  Mete.  596 ;  P.  F  W.  &  C.  Ry. 
Co.  v.  Binds,  53  Penn.  St.  512 ;  Goddm%d  v.  Grand  Trunk 
Ry.y  57  Me.  213 ;  2  Am.  Kep.  39.)  In  FUrU  v.  N.  <&  N.  Y. 
Transp.  Co.  (34  Conn.  554),  the  plaintiff  was  injured  by  the 
discharge  of  a  gun  dropped  by  soldiers  engaged  in  a  scuffle. 
The  court  held  that  passenger  carriers  are  bound  to  exercise 
the  utmost  vigilance  and  care,  regarding  those  they  transport, 
from  violence  from  whatever  source  arising ;  and  the  plaintiff 
recovered  a  verdict  for  $10,000. 

In  the  present  case  the  defendant  had  intrusted  the  execu- 
tion of  the  contract  to  the  driver  of  the  car,  and  the  plaintiff 
was  under  his  protection.  Any  breach  of  the  contract  com- 
mitted by  the  driver  was  a  breach  committed  by  the  defendant. 
It  is  conceded  that  any  injury  arising  from  the  mere  negligence 


592   Stkwabt  v.  Brooklyn  and  Orosstowx  R.  R.  Co.  [Dec., 

Opinion  of  the  Court,  per  Tract,  J. 

of  the  servant  constitutes  a  breach  of  the  contract  Had  the 
driver,  while  executing  the  contract,  carelessly  and  negligently 
injured  the  plaintiff,  the  defendant's  liability  would  not  have 
been  doubted.  Oan  it  be  less  a  breach  of  the  contract  that  the 
injury  was  intentionally  inflicted?  An  act  which  would 
amount  to  a  breach  of  the  carrier's  contract,  if  negligently  done, 
would  be  equally  a  breach  if  done  willfully  and  maliciously.  It 
is  immaterial  whether  a  breach  of  contract  results  from  the 
negligence  or  willfulness  of*  the  defendant's  agent  (  Weed  v. 
Panama  JR.  R.  Co.,  17  N.  Y.  862.)  It  is  the  injury  that  was 
suffered  by  the  plaintiff  while  in  the  defendant's  car,  and  not 
the  motive  which  induced  it  that  constitutes  the  gist  of  the  ac- 
tion. No  reason  exists  for  holding  a  master  liable  for  the 
negligence  of  servants  in  his  employment  which  does  not  with 
equal  force  preclude  him  from  alleging  intentional  default  of 
the  servant  as  an  excuse  for  not  performing  a  duty  which  he 
has  undertaken.  In  the  former  case  the  negligence  of  the  ser- 
vant is  that  of  the  master,  and  that  is  the  ground  of  the  master's 
liability ;  in  the  latter  the  act  of  the  servant  is  the  act  of 
the  master,  the  motive  of  the  servant  making  no  difference 
in  regard  to  the  legal  character  of  the  master's  default  in 
doing  his  duty.  In  the  present  case  the  master  had  undertaken 
to  transport  the  plaintiff  safely.  He  was  injured  while  on  the 
defendant's  car  by  the  act  of  the  agent  to  whom  the  defendant 
had  intrusted  the  execution  of  the  contract  It  is  the  defend- 
ant's failure  to  carry  safely  and  without  injury  that  constitutes 
the  breach,  and  it  is  no  defense  to  say  that  that  failure  was  the 
result  of  the  willful  or  malicious  act  of  the  servant. 

A  rule  which  should  make  the  carrier  liable  when  the  act  re- 
sulting in  the  injury  was  carelessly,  but  unintentionally  done, 
and  exonerate  him  when  the  injury  was  the  result  of  the 
intentional  act  of  the  servant  would  lead  to  most  absurd  results. 
By  such  a  rule  a  stage  company  who  should  place  a  lady  pas- 
senger under  the  protection  of  its  driver,  to  be  carried  over  its 
route,  would  be  liable  if,  by  his  unskillful  driving,  he  upset  the 
coach  and  injured  her ;  but  if,  taking  advantage  of  his  oppor- 
tunity, he  should  assault  and  rob  her,  the  carrier  would  go  soot 
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free.  If  the  porter  of  a  sleeping  car,  employed  to  guard  the 
car  while  the  passengers  sleep,  should  himself  fall  asleep  or, 
abandoning  his  post,  allow  a  pickpocket  to  enter  and  rob  the 
passengers,  the  company  would  be  liable ;  but  if  the  guardian 
should  himself  turn  pickpocket,  and  rifle  the  pockets  of  the 
passengers,  the  company  would  not  be  responsible  for  his  acts. 
The  carrier  selects  his  own  servants  and  agents,  and,  we  think, 
he  must  be  held  to  warrant  that  they  are  trustworthy  as  well  as 
skillful  and  competent.  Judge  Stoby  states  the  rule  as  follows : 
"  In  every  such  case  the  principal  holds  out  his  agent  as  com- 
petent and  fit  to  be  trusted,  and  thereby,  in  effect,  he  warrants 
his  fidelity  and  good  conduct  in  all  matters  within  the  scope  of 
his  agency."  (Story  on  Bailments,  §§  400  and  406 ;  Stokes  v. 
SaltonstaUy  18  Peters  [U.  S.],  181.)  a  A  railway  company 
selects  its  own  agents  at  its  own  pleasure,  and  is  bound  to 
employ  none  except  capable,  prudent  and  humane  men." 
(Penn.  JR.  JR.  Co.  v.  Vandiver,  42  Penn.  St.  865.) 

If  the  carrier  places  lady  passengers  under  the  protection  of 
libertines  who  insult  or  assault  them,  or  male  passengers  under 
the  protection  of  drunken  ruffians  who  fall  upon  and  beat 
them  without  cause,  he  should  be  responsible  for  the  injury. 
This  rule  rests  upon  sound  reason,  and  is  abundantly  supported 
by  authority. 

In  Ooddard  v.  The  Grand  Trwik  Railway  cf  Canada  (57 
Me.  202 ;  2  Am.  Rep.  39),  it  was  held  that  a  common  carrier 
of  passengers  was  responsible  for  the  willful  misconduct  of 
his  servant  toward  a  passenger,  and  that  a  passenger  who  was 
assaulted  and  grossly  insulted  in  a  railway  car  by  a  brakeman 
employed  on  the  train  had  a  remedy  therefor  against  the  com- 
pany* 

In  Craker  v.  Chicago  and  Northwestern  Railway  Company 
(36  Wis.  657;  17  Am.  Rep.  504)  it  was  held  that  a  master  is 
liable  for  wrong  done  by  his  servant,  whether  through  the 
negligence  or  the  malice  of  the  latter,  in  the  course  of  an  em- 
ployment in  which  the  servant  is  engaged,  to  perform  a  duty 
which  the  master  owes  to  the  person  injured ;  and  it  was  there 
held  that  a  railroad  company  is  bound  to  protect  the  female 
Siokibls — Vol.  XLV.       75 
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passenger  on  its  train  from  indecent  approach  or  assault,  and 
where  a  conductor  on  the  company's  train  makes  such  an 
assault  on  a  female  passenger  the  company  is  liable  for  com- 
pensatory damages.  In  Bryant  v.  Rich  (106  Mass.  180 ;  8 
Am.  Rep.  311),  where  the  plaintiff,  a  passenger  on  a  steamboat, 
was  assaulted  and  injured  by  the  steward  and  some  of  the  table 
waiters,  the  defendant  as  a  common  carrier  was  held  liable  for 
injury.  In  Sherley  v.  Billings  (8  Bush,  147 ;  8  Am.  Rep. 
451),  where  a  passenger  in  defendant's  boat  was  assaulted  and 
injured  by  an  officer  of  the  boat,  the  defendant  was  held  liable. 
In  the  Chicago  and  Eastern  III.  R.  R.  Co.  v.  Hexmwn, 
where  a  brakeman  assaulted  a  passenger,  the  company  was 
held  liable.  (103  111.  646 ;  Albany  Law  Journal  of  Nov.  35, 
1882,  p.  434.)  For  violations  of  their  rights  passengers 
have  their  remedy  by  action  on  the  contract  of  carriage. 
To  sustain  the  judgment  in  this  case  the  counsel  for  the 
appellant  cites  and  relies  upon  the  case  of  Isaacs  v.  The 
Third  Avenue  R.  R.  Co.  (47  N.  T.  122 ;  7  Am.  Rep. 
418).  That  case  was  discussed  by  counsel  and  determined  by 
this  court  upon  the  assumption  that  the  rule  of  the  master's 
liability  for  the  assault  of  a  servant  committed  upon  a  person 
to  whom  the  master  owed  no  duty  was  applicable  to  that 
case.  The  mind  of  the  court  was  not  called  to  the  fact  that 
the  rule  applicable  to  such  a  case  does  not  apply  to  the  case 
of  an  assault  committed  upon  a  passenger  by  a  servant  in- 
trusted with  the  execution  of  a  contract  of  a  common  carrier. 

The  judgment  should  be  reversed  and  new  trial  granted,  costs 
to  abide  the  event. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  reversed. 


Atoattav  B.  Cowger  et  al.,  Respondents.,  v.  Sakaji M.  Dubyek, 

Impleaded,  etc.,  Appellant. 

Where  a  right  of  re-entry  is  reserved  in  a  lease,  in  case  of  failure  of  the 
lessee  to  perform  a  covenant  on  his  part,  an  acceptance  by  the  lessor  of 
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rent  accruing  after  a  breach  of  the  covenant,  with  knowledge  on  his  part 
of  such  breach,  is  a  waiver  of  the  forfeiture  and  an  affirmance  of  the 
lease. 

Such  affirmance  is  equivalent  to  a  new  lease  with  the  same  covenants, 
and  a  right  of  re-entry  may  not  be  based  upon  any  prior  breach ;  it  can 
only  Arise  in  case  of  a  new  and  positive  breach  of  the  covenant,  accruing 
subsequent  to  its  affirmance. 

Where,  therefore,  a  lessee  covenanted  to  pay  taxes  assessed  upon  the  premi- 
ses during  the  term,  and  after  default  in  payment' the  lessor,  with  knowl- 
edge thereof  ,  accepted  rent  which  subsequently  accrued,  field,  that  the 
covenant  thereafter  only  operated  from  the  time  of  such  acceptance  ;  that 
as  to  the  prior  breach  the  lease  stood  as  if  no  right  of  re-entry  was  re- 
served, and  that  an  action  to  recover  possession  because  of  a  breach  could 
only  be  sustained  by  showing  a  failure  to  pay  taxes  assessed  after  such 
acceptance. 

Conger  v.  Durye*  (24  Hun,  617)  reversed. 

(Argued  November  16,  1882  ;  decided  December  28, 1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  28, 1881,  affirming  a  judgment  in  favor  of  plaintiffs, 
entered  upon  a  verdict  rendered  by  the  direction  of  the  court. 
(Reported  below,  24  Hun,  617.) 

This  was  an  action  to  recover  possession  of  premises  demised 
by  a  lease  made  on  the  1st  of  May,  1850,  for  a  term  which 
would  expire  May  1,  1878. 

The  action  was  begun  September  12, 1877.  The  defendant, 
Duryea,  who  is  in  possession  as  assignee  of  the  lessee,  alone 
answered.  The  lease  contained  a  covenant,  on  the  part  of  the 
lessee  and  assigns,  to  pay  all  taxes  and  assessments  assessed 
upon  the  demised  premises  during  the  term,  and  a  right  to  re- 
enter was  reserved  in  case  of  a  breach.  The  complaint  alleged 
a  forfeiture  under  the  covenant  for  non-payment  of  taxes. 
It  was  admitted  by  the  defendant  on  the  trial,  that  the  taxes 
of  1875  and  1876  were  unpaid  at  the  time  of  the  commence- 
ment of  the  action,  and  that  on  August  30,  1877,  the  plaint- 
iffs paid  the  taxes  of  1874,  and  the  amount  of  those  taxes  has 
not  been  repaid  to  them.  After  the  said  taxes  were  known  to 
be  in  arrear  and  unpaid,  and  about  the  1st  of  May,  1877,  the 
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plaintiffs  received  from  the  defendant  rent  for  the  premises 
which  accrued  after  default  in  paying  the  taxes.  No  failure 
to  pay  taxes  assessed  after  such  acceptance  of  rentwasshown. 

Collide  Norwood,  Jr.,  for  appellant.  On  the  expiration 
of  the  lease,  May  1, 1878,  the  defendant  had,  by  its  express 
terms,  a  right  to  retain  possession  until  paid  for  the  buildings. 
( Van  Rensselaer's  Heirs  v.  Penniman,  6  Wend.  569,  582 ; 
JIalsman  v.  Abrams,  2  Duer,  435.)  When  a  tenant  has  for- 
feited his  lease  by  a  breach  of  the  covenant  for  the  payment 
of  the  rent,  courts,  both  of  law  and  equity,  consider  the  clause 
of  re-entry  to  be  mainly  inserted  for  the  landlord's  security, 
and  will  interfere  in  the  tenant's  behalf,  although  all  the  for- 
malities of  a  common-law  demand  be  complied  with,  upon  his 
satisfying  the  rent  due  and  making  compensation  for  any 
damage  which  the  landlord  may  have  sustained  in  consequence 
of  this  omission.  (Taylor's  Landlord  and  Tenant  [8th  ed.], 
§  495;  Phillips  v.  DooUtOe,  8  Mod.  Rep.  345;  Story's  Eq. 
Jur.  [12th  ed.],  §§  1312,  1313, 1314, 1315, 1316 ;  Wilson  v. 
Jones  et  al.,  1  Bush  [Ey.],  173 ;  Giles  v.  Austin,  62  N.  Y. 
486;  Dams  v.  West,  12  Ves.  4T5;  O'Connor  v.  Spaighi,  1 
Sup.  Ot.  305 ;  Beasley  v.  JDarcy,  2  id.  403,  note  a.)  In 
asking  relief  from  forfeiture  it  was  defendant's  right  to  have 
so  much  of  the  value  of  the  improvements  as  would  satisfy 
the  arrearages  set  off,  and  until  this  was  done  and  payment 
made  of  any  balance,  or  at  least  until  the  account  was  adjusted, 
to  retain  possession.  ((7 Connor  v.  Spaigkt,  1  Sup.  Ct.  805 ; 
Beasley  v.  Dwrcy,  2  id.  403,  note  a;  Halsman  v.  Abrams,  2 
Duer,  435.)  This  right  was  available  to  the  defendant  as  an 
equitable  defense,  because  it  was  matter  which  might  have 
been  the  foundation  for  an  application  for  equitable  relief  by 
action  or  motion.  (Dobson  v.  Pearoe,  12  N.  Y.  156-165-166 ; 
Crary  v.  Goodman,  id.  266 ;  Phillips  v.  Gorham,  17  id.  270 ; 
Sheehan  v.  Hamilton,  2  Xeyes,  304 ;  Sewage  v.  Allen,  54  N. 
Y.  458 ;  Darnbman  v.  SchuUmg,  4t  Hun,  31 ;  1  Van  Sant- 
voord's  Eq.  Pr.  [2d  ed.]  209 ;  Dederiek  v.  Seysradt,  4  How. 
350;    Bunt  v.  Farmers'  JL  ds  T.  Co.,  8  id.  416;  Foot  v. 
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Sprague,  12  How.  Pr.  193 ;  Auburn  City  Hk  v.  Leonard,  20 
id  198 ;  Hinman  v.  Judson,  13  Barb.  629 ;  Burget  v.  Bis- 
seU,  5  How.  Pr.  192 ;  H.,  etc.,  B.  B.  Co.  v.  L.  I.  B.  B. 
Co.,  48  Barb.  355  ;  Oyihe  v.  La  Fountain,  51  id.  186 ;  Code 
of  Proa,  §§  149, 150 ;  Code  of  Civ.  Proa,  §§  500,  507.)  The 
facts  constituting  the  defense,  having  occurred  after  the  original 
answer,  were  available  and  were  properly  interposed  by  sup- 
plemental answer.  (Code  of  Civ.  Proa,  §  544;  Hdhyoke  v. 
Adams,  59  N.  T.  283 ;  Bate  v-  Fellows,  4  Bosw.  638 ;  Hoyt 
v.  Sheldon,  4  Abb.  Pr.  59 ;  Badley  v.  HoughtaUng,  4  How. 
Pr.  251 ;  Steioart  v.  Isidore,  5  Abb.  Pr.  [N.  S.]  68.)  Where 
a  forfeiture  (the  estate  not  being  expressly  conditional)  arises 
upon  the  exercise  of  a  right  of  re-entry  for  a  breach  of  cove- 
nant, a  waiver  does  away  with  all  breaches  for  which  the  right 
of  re-entry  had  accrued  at  the  time  of  the  waiver.  (Taylor's 
Landlord  and  Tenant,  §§  245,  246,  note  1,  271 ;  1  Washb.  on 
Beal  Prop.  [3d  ed.]  414;  2  Black.  299 ;  Croft  v.  ZumZ&y,  6 
House  of  Lords  Cases,  672,  705 ;  Clough  v.  L.  <h  N.  W.  B. 
B~  Co.,  Law  Rep.,  7  Exch.  35.)  Any  forfeiture  which  existed 
on  May  1, 1877,  was  waived  as  to  the  taxes  previously  due, 
of  which  plaintiffs  had  full  knowledge,  and  the  continuity 
of  the  covenant  applies  only  to  new  breaches  and  not  to  a 
former  breach  once  waived.  (Ireland  v.  Nichols,  46  N.  Y. 
413,416;  Arnsley  Y.Woodward,  6  B.  &  C.  519,  523,  524; 
Coke's  Litt  215.) 

James  A.  Seaman  for  respondents.  The  covenant  to  pay 
taxes  was  a  continuing  covenant,  and  the  receipt  of  rent  worked 
no  final  waiver  of  it  (Sleeker  v.  Smith,  13  Wend.  530 ; 
Fryett  v.  Jeffreys,  1  Esp.  N.  P.  395 ;  Jackson  v.  Allen,  3 
Cow.  220,  230 ;  Doe  v.  BUss,  4  Taunt.  735 ;  Aetor  v.  Hoyt, 
5  Wend.  603,  613-618 ;  Taylor's  Landlord  and  Tenant  [6th 
ed.],  §  500.)  When  the  action  was  begun  the  right  of  action 
was  perfect,  and  the  plain  tiffs  were  entitled  to  immediate  posses- 
sion. (Peoples  Bk.  v.  MitoheU,  73  N".  Y.  406.)  The  facts 
the  defendant  set  up  and  desired  to  prove  presented  no  bar  to 
the  plaintiffs'  rights,  and  raised  no  issue.    (Garner  v.  Hannah, 
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6  Duer,  262 ;  Carr  v.  Ellison,  20  Wend.  178, 180.)  The  plaint- 
iffs were  under  no  obligation  to  state  the  nature  of  defendant's 
claims  to  the  property.  (Old  Code,  §  118 ;  Stiles  v.  Jackson,  1 
Wend.  316.)  A  demand  for  the  payment  of  the  rent,  or  the  taxes, 
or  for  possession,  was  not  necessary.  (Cruger  v.  McZawry,  41 
N.  T.  222 ;  Plwmb  v.  Tuhbs,  id.  450 ;  Hosfordv.  Ballard,  39 
id.  151 ;  3  E.  8.  [5th  ed.]  829,  §  1 ;  id.  594,  §  19.)  No  in- 
tention to  waive  could  possibly  be  inferred  from  the  payment 
of  the  taxes  of  1874,  by  the  •plaintiffs.  (Trinity  Church  v. 
Biggins,  48  N.  T.  532,  538.) 

Tracy,  J.  The  question  to  be  determined  in  this  case  is 
whether  the  plaintiffs  at  the  time  of  the  commencement  of  this 
action  had  a  right  of  re-entry  under  the  lease,  or  whether  that 
right  had  been  waived  by  the  acceptance  of  the  rent  falling  due 
May  1, 1877,  which  accrued  subsequent  to  the  alleged  forfeiture 
for  the  non-payment  of  the  taxes.  "  Where  a  right  of  re-entry 
is  reserved  for  breach  of  some  condition  therein,  or  for  a  failure 
by  the  lessee  to  keep  and  perform  the  covenants  to  be  kept  and 
performed  by  him,  it  is  well  settled  that  the  lease  is  voidable 
only,  and  may  be  affirmed  by  the  landlord  notwithstanding  the 
breach."  (Jackson  v.  Andrew,  18  Johns.  481.)  "  If  the  land- 
lord, with  knowledge  of  the  breach,  accept  payment  of  rent 
which  accrued  subsequent  to  the  breach,  he  waives  the  for- 
feiture, and  again  consents  to  and  establishes  the  tenancy,  which 
it  was  competent  for  him  to  have  avoided,  and  thereby  precludes 
himself  from  taking  advantage  of  the  tenant's  misconduct." 
(Taylor's  Landlord  and  Tenant,  §  497 ;  Clarke  v.  Cummings,  5 
Barb.  339;  Croft  v.  Lumley, 4 El.  & Bl.  608 ;  8.  C.,  5 id. 648 ; 
Boggs  v.  Black,  1  Binn.  333 ;  Qoodright  v.  Davids,  2  Cowper, 
804;  Harsh  v.  Curteys}  Cro.  Eliz.  528  ;  Harvey  v.  Osioald,id. 
558,  572.)  In  Taylor's  Landlord  and  Tenant  it  is  said :  « If, 
however,  the  landlord  after  a  forfeiture  has  been  incurred  pro- 
ceeds to  make  a  distress  for  rent  previously  due,  he  thereby  af- 
firms the  possession  of  the  tenant,  and  waives  his  right  of  re- 
entering, because  he  cannot  distrain  for  rent  unless  the  relation 
of  landlord  and  tenant,  and  consequently  the  lease  exists.'9 
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(Zouch  v.  Wittingale,  1 H.  Bl.  311 ;  Jackson  v.  Alien,  3  Cow, 
230.)  "  And  if  he  brings  an  ejectment  for  the  forfeiture,  he  can 
only  recover  rent  due  after  the  time  of  the  demise  laid  in  his  dec- 
laration in  the  action  for  mean  profits ;  for  by  bringing  an  eject- 
ment for  the  forfeiture  he  has  chosen  to  treat  the  lessee  and  his 
subtenants  as  trespassers  from  that  time,  and  the  claim  to  accru- 
ing rent  is  wholly  inconsistent  with  his  proceeding  at  law  to  en- 
force a  forfeiture."  (Taylor's  Landlord  and  Tenant,  §  499.) 
Where  a  landlord  elects  to  proceed  at  law  against  a  tenant  to 
enforce  a  forfeiture  of  the  lease  for  non-performance  of  its  con- 
ditions, or  for  a  violation  of  a  covenant,  he  cannot  during  the  pen- 
dency of  the  suit  at  law  against  the  tenant  have  relief  in  equity 
against  him  as  upon  a  subsisting  tenancy .  (Stwyvesantv.  Davis, 
9  Paige,  427 ;  Linden  v.  Hepburn,  3  Sandf.  668.)  If  the  con- 
dition or  covenant  is  single,  imposing  but  a  single  obligation, 
it  is  wholly  discharged  by  a  single  waiver  after  breach.  (Tay- 
lor's Landlord  and  Tenant,  §  287.)  It  has  been  held  that  where 
the  covenant  or  condition  imposes  a  single  obligation,  and 
must  be  taken  wholly,  if  at  all,  the  condition  itself  is  discharged 
as  much  as  by  a  license.  (1  Smith's  Lead.  Cas.  20a ;  Lloyd  v. 
OrUpe,  5  Taunt.  249  ;  McGlynn  v.  Moore,  25  Cal.  384.) 

A  single  condition  dispensed  with  is  dispensed  with  forever. 
Eeceiving  rent  after  forfeiture  waives  the  forfeiture  and 
affirms  the  lease,  freed  from  the  condition.  Thus,  where  the 
condition  is  that  the  tenant  shall  not  assign  the  lease,  and  he 
does  assign  it,  and  the  landlord  with  knowledge  of  the  assign- 
ment accepts  the  rent,  he  affirms  the  lease  without  its  con- 
dition, and  the  assignee  of  the  tenant  may  assign.  {Mwrray  v. 
Harway,  56  N.  Y.  337.)  So,  with  the  condition  that  the 
tenant  shall  not  underlet,  and  he  does  underlet  a  portion  of  the 
premises,  and  the  landlord  with  a  knowledge  of  this  fact  re- 
ceives rent,  he  affirms  the  lease  with  the  condition  modified  to 
the  extent  that  the  tenant  has  underlet  at  the  time  of  affirming 
the  lease.  (Mvrray  v.  Harway,  supra;  IZoyd  v.  Orispe, 
supra  j  CoHine  v.  Hasbrouck,  56  N.  T.  157 ;  15  Am.  Eep. 
407.)  But  it  is  said  that  where  there  is  a  continuing  cause  of 
forfeiture,  the  landlord  will  not  be  precluded  from  taking  ad- 


600         Cokgbb  et  aL  v.  Duetsb.        [Dec, 

Opinion  of  the  Goon,  per  Tracy,  J. 

vantage  of  it  by  receiving  rent  after  the  breach  was  originally 
committed.  So,  where  the  forfeiture  was  incurred  by  using 
two  rooms  in  a  house  in  a  manner  prohibited  by  the  lease,  such 
user  was  held  to  be  a  continuing  breach  and  that  the  landlord 
might  recover  after  receiving  rent,  provided  the  user  continued 
after  such  receipt.  (Taylor's  Landl.  and  Ten.,  §  500 ;  Doe  dem. 
Ambler  v.  Woodbridge}  9  B.  <fc  0. 876.)  And  where  there  was  a 
covenant  on  the  part  of  the  lessee  that  he  would  plant  a  certain 
number  of  apple  trees  upon  a  farm,  and  would  replace  those  that 
should  decay  or  get  destroyed,  so  as  always  to  keep  up  the  given 
number  during  the  term,  there  was  a  continuing  covenant,  and 
if  the  landlord  should  collect  rent  after  he  knew  there  was  a 
breach  of  such  a  covenant,  it  would  not  waive  the  forfeiture,  nor 
prevent  the  landlord  from  re-entering  if  subsequent  to  the  pay- 
ment of  such  rent  there  should  still  be  a  failure  on  the  part  of 
the  tenant  to  perform  his  engagement.  (Bleeoker  v.  Smith, 
13  Wend.  530.) 

We  think  the  phrase  "  a  continuing  cause  of  forfeiture," 
found  in  some  of  the  reported  cases,  is  not  strictly  accurate, 
and  is  misleading.  Leases  may  contain  continuing  covenants 
and  continuing  conditions ;  that  is  to  say,  covenants  and  con- 
ditions which  are  to  continue  throughout  the  term,  which 
being  violated  by  the  lessee  at  any  time  during  the  term,  give 
to  the  landlord  under  the  re-entry  clause  a  right  to  terminate 
the  lease.  But  any  breach  of  the  condition  or  covenant  creat- 
ing a  forfeiture  must  consist  of  some  specific  act  or  omission, 
which  act  or  omission  is  the  cause  of  the  forfeiture,  and  con- 
tinues only  until  the  landlord  shall  elect  whether  to  affirm  or 
disaffirm  the  lease.  When  committed  by  the  lessee,  if  the 
lease  gives  the  landlord  the  right  to  re-enter  for  such  breach, 
he  has  a  right  of  election.  He  may  elect  to  terminate  the 
lease  because  of  the  breach,  or  he  may  elect  to  affirm  it  not- 
withstanding the  breach.  If  he  elects  to  terminate  it,  the 
relation  of  landlord  and  tenant  ceases.  He  is  not  entitled  to 
claim  or  demand  rent,  for  rent  flows  from  the  lease,  and  there 
is  no  lease.  If  he  elects  to  affirm,  the  affirmance  is  equivalent 
to  a  new  lease  with  the  same  continuing  covenants  and  condi- 
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tions.  No  past  breach  can  be  used  upon  which  to  hinge  a 
right  of  reentry.  Such  right  can  again  arise  only  in  case  of  a 
new  and  positive  breach  of  the  covenants  or  conditions  of  the 
lease  occurring  subsequent  to  its  affirmance. 

In  the  case  where  the  forfeiture  was  incurred  by  using  two 
rooms  in  a  house  in  a  manner  prohibited  by  the  lease,  the 
landlord  having  accepted  rent  and  afterward  bringing  an  action 
for  a  breach  would  be  estopped  from  proving  the  default  of 
the  tenant  prior  to  the  acceptance  of  the  rent,  and  would  be 
compelled  to  rely  exclusively  upon  the  evidence  of  acts  con- 
stituting a  breach  occurring  subsequent  to  the  acceptance  of 
such  rent.  And  so  in  the  case  of  the  agreement  on  the  part  of 
the  lessee  to  plant  and  keep  upon  the  farm  a  given  number  of 
apple  trees  during  the  term,  the  court  say  :  "  The  lessee  was 
bound  during  the  continuance  of  his  term  to  preserve  the 
number  of  apple  trees,  and  the  lessor  is  at  liberty  at  any  time 
to  enforce  forfeiture  when  a  default  exists  or  accrues  after  the 
payment  of  rent.  The  acceptance  of  rent  waives  all  forfeitures 
up  to  that  time.  The  lessor  cannot  show  any  default  of  the 
lessee  previous  to  the  payment  of  the  rent."  So  in  the  case 
of  a  breach  of  a  covenant  to  repair,  acceptance  of  rent  estops 
the  landlord  from  showing  a  failure  to  repair  prior  to  such 
acceptance.  But  the  covenant  in  the  lease  operates  from  the 
day  of  its  renewal,  and  the  landlord  is  at  liberty  to  show  that 
since  such  renewal  there  has  been  a  failure  to  perform  the 
covenant. 

In  none  of  these  cases  is  it  strictly  accurate  to  say  that  there 
is  a  "  continuing  cause  of  forfeiture."  The  covenants  continue, 
but  the  particular  breach  which  is  the  cause  of  forfeiture  does 
not.  Applying  this  principle  to  the  covenant  in  question  it 
is  apparent  that  the  acceptance  of  the  rent,  with  knowledge  of 
the  non-payment  of  the  taxes,  waived  the  forfeiture  and 
affirmed  the  lease.  The  plaintiffs  did  not  thereby  release  their 
claim  against  the  lessee  for  the  taxes,  he  is  still  liable  in  an 
action  upon  his  covenant  to  pay ;  but  they  did  waive  their  right 
to  re-enter  for  such  non-payment,  and  as  to  such  breach  the 
lease  stands  as  it  would  have  stood  had  it  contained  a  covenant 
Siokbls — Vol.  XL  V.        76 
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to  pay  without  the  right  to  re-enter  for  non-payment.  The 
covenant  to  pay  taxes  operates  only  from  the  affirmance  of  the 
lease.  Beading  the  lease  as  from  the  date  of  its  affirmance  by 
the  acceptance  of  rent,  the  covenant  of  the  lessee  is  that  he 
"  will  pay  and  discharge  all  the  taxes,  etc.,  which  shall  or  may 
at  any  time  or  times  within  said  term  be  laid  upon  the  premi- 
ses." There  is  no  covenant  to  pay  back  taxes  or  back  assess- 
ments. 

For  these  reasons  we  think  the  plaintiffs  are  not  entitled  to 
maintain  their  action.  As  this  leads  to  a  reversal,  it  is  un- 
necessary to  consider  the  questions  raised  by  the  defendant's 
supplemental  answer. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Eabl,  J.  dissenting. 

Judgment  reversed 


Gould  EL  Thobp,  Appellant,  v.  Lauba  M.  Thobp,  ^Respondent. 

It  is  no  defense  to  an  action  for  divorce  a  vinculo  where  the  parties  wore 
married  in  another  State,  that,  by  a  decree  of  divorce  dissolving  a  former 
marriage  of  plaintiff,  he  was  prohibited  from  marrying  again  at  the  time 
the  second  marriage  was  contracted ;  and  this,  although  it  appears  that 
the  parties  were,  at  the  time  of  their  marriage,  residents  of  this  State, 
and  for  the  purpose  of  evading  its  law  went  to  the  other  State,  returning 
hither  immediately  after  their  marriage  and  have  since  lived  in  this  State. 

The  marriage,  if  valid  under  the  laws  of  the  State  where  it  was  contracted, 
is  valid  here,  and  every  right  and  privilege  growing  out  of  the  relation 
so  established  attaches  to  each  party  thereto. 

Thorp  v.  Thorp  (15  J.  &  S.  80),  reversed. 

(Argued  November  20,  1882 ;  decided  December  28,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  January  3,  1881,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  an  order  of  Special  Term  denying  a 
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motion  to  confirm  the  report  of  a  referee,  and  dismissing 
plaintiffs  complaint.    (Eeported  below,  15  J.  &  S.  80.) 

This  action  was  brought  for  absolute  divorce,  on  the  ground 
of  adultery.  The  marriage  took  place  in  Philadelphia,  State 
of  Pennsylvania,  September  11,  1875,  since  which  time  the 
parties  have  resided  in  this  State,  where  the  acts  of  adultery 
were  alleged  to  have  been  committed. 

The  answer,  among  other  defenses,  sets  up  a  former  mar- 
riage of  the  plaintiff  with  one  Emma  0.  Thorp  in  1855,  and  a 
judgment  of  divorce,  in  an  action  brought  by  her  against  him 
for  adultery,  in  the  Supreme  Court  of  Kings  county,  and  a 
decree  granting  such  divorce,  entered  in  November,  1861,  in 
the  usual  form,  forbidding  the  defendant  therein  (plaintiff 
here)  to  marry  again  during  the  life-time  of  said  Emma  0. 
Thorp,  and  that  his  former  wife  was  living  when  the  plaintiff 
married  this  defendant,  and  that  the  decree  remains  in  full 
force. 

It  is  further  alleged  "  that,  though  both  this  defendant  and 
the  plaintiff  herein  were,  on  the  11th  day  of  September,  1875, 
residents  of  this  State,  they  went  to  Philadelphia  to  be  mar- 
ried, with  the  intent  to  return  immediately  to  this  State,  in 
order  that  the  plaintiff  herein  might,  if  possible,  escape  the 
consequences  of  disobedience  of  the  said  decree  of  the  said 
Supreme  Court  of  the  State  of  New  York." 
•  And  this  defendant  is  informed  and  believes  that  by  reason 
of  the  facts  above  set  forth  the  plaintiff  herein  is  not  entitled 
to  the  equitable  interposition  and  relief  demanded  in  this  action. 
The  issues  were  referred  to  a  referee  to  hear  and  determine. 
The  referee  found,  among  other  things,  that  the  plaintiff  and 
defendant  were  married  in  the  city  of  Philadelphia,  in  the 
State  of  Pennsylvania,  in  accordance  with  the  laws  of  that 
State.  That  the  parties,  at  the  time  of  their  marriage,  were 
residents  of  the  State  of  New  York  and  inhabitants  of  said 
State  up  to  the  date  of  the  commencement  of  this  action. 
That  the  defendant  was  guilty  of  the  adultery  charged  and,  as 
a  matter  of  law,  the  plaintiff  is  entitled  to  a  judgment  and 
decree  dissolving  the  marriage  contract  between  the  parties. 


1 


€04  Thorp  v.  Thorp.  [Deo, 


Statement  of  case. 


A  motion  having  been  made  at  a  Special  Term  to  confirm  the 
report  of  the  referee  and  for  judgment  for  the  plaintiff  for  the 
relief  demanded  in  the  complaint,  the  court  disagreed  with 
the  referee  in  his  legal  conclusion,  and  it  was  ordered  that  the 
motion  be  denied  and  the  complaint  dismissed,  with  costs. 

• 

D.  M.  Porter  for  appellant.  The  marriage  in  Pennsylvania 
was  a  valid  marriage.  ( Van  Vborhis  v.  Brintnatt,  86  N.  Y. 
18 ;  Starr  v.  Peck,  1  Hill,  270>;  Throop  v.  Hatch,  3  Abb. 
Pr.  33 ;  Abett  v.  Douglass,  4  Denio,  305 ;  Holmes  v.  Brough- 
ton,  10  Wend.  75 ;  Van  Starch  v.  Griffin,  71  Penn.  St.  240 ; 
Phillips  v.  Gregg,  10  Watts,  158;  Andrews  v.  Herriott,  4 
Cow.  508,  note  a,  512.)  Our  legislature  has  no  extrarterri- 
torial  jurisdiction,  and  when  it  forbids,  in  unqualified  terms, 
the  doing  of* an  act,  it  must  always  be  understood  that  the 
thing  is  only  forbidden  within  this  State.  {Charles  v.  The 
People,  1  Oomst.  180,  184;  Sims  v.  Sims,  75  N.  Y.  466; 
Nat.  Trust  Co.  v.  Gleason,  77  id.  400;  Van  Vborhis  v. 
BrintnaU,  86  id.  18;  W.  T.  <b  C.  Co.  v.  HUderhouse,  87  id. 
430.)  The  rights  and  incidents  of  a  marriage,  in  the 
country  where  celebrated,  shall  follow  and  be  allowed  every- 
where. {Royal  Bk.  of  Scotland  v.  Outhbert,  1  Rose's  Gas. 
B'k  App.  481 ;  Andrews  v.  Herriott,  4  Cow.  508,  note  a,  512.) 
The  marriage  of  the  parties  was  not  contrary  to  the  laws  of 
this  State,  or  of  any  State,  nor  contrary  to  the  judgment  in 
the  case  of  Emma  O.  Thorp  against  the  plaintiff,  because  the 
laws  of  this  State  and  the  prohibition  in  such  judgment  had  no 
force  out  of  the  State.  (  Van  Vborhis  v.  BrintnaU,  86  N.  Y. 
18 ;  Charles  v.  The  People,  1  Oomst.  180, 184;  Simsv.  Sims, 
76  N.  Y.  466;  Nat.  Trust  Co.  v.  Gleason,  77  id.  400;  W. 
T.  &  C.  Co.  v.  KUderhause,  87  id.  430.)  It  is  no  contempt 
of  the  laws  of  this  State,  or  of  the  prohibition  contained  in 
said  judgment,  because  it  contained  no  injunction,  but  was  a 
mere  penalty  only  prohibiting  a  marriage  in  this  State.  (  Van 
Vborhis  v.  Brintnidl,  86  N.  Y.  18 ;  Jfinnier  v.  Jfihmier,  45 
id.  585,  543.)  Even  if  the  marriage  had  been  solemnised  in 
this  State,  it  would  not  have  been    void,  and  the  plaintiff 
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might  be  convicted  of  a  misdemeanor.    {People  v.  Hovey,  5 
Barb.  117;   Butler  v.  iftfeft,  85  How.  Pr.  899;    People  v. 
Stwrteoard,  9  N.  Y.  268.) 

<42w»  2?w£  for  respondent.  Notwithstanding  the  validity 
of  the  marriage,  the  plaintiff  was  in  contempt  for  marrying  in 
violation  of  the  decree  to  which  he  was  a  party.  (Marshal 
v.  JUarshaUy  2  Hun,  288.)  The  relief  demanded  in  the  com- 
plaint should  be  denied  the  plaintiff  on  principles  of  policy. 
(R.  S.,  §  49,  art.  8,  tit  1,  chap.  8;  Oropey  v.  Ogdm,  11  K.  Y. 
228,  235.)  The  plaintiff  and  defendant  were  both  in  the 
wrong  in  marrying  contrary  to  the  decree  of  the  Supreme 
Court,  rendering  it  extremely  improper  for  the  court  to  afford 
the  plaintiff  any  relief.  (Kerrison  y.  K&rrison,  8  Abb.  N,  C. 
444.) 

Tract,  J.  The  case  of  Van  Voorhis  et  al.  v.  Brintnatt 
et  al.  (86  N.  Y.  18 ;  40  Am.  Rep.  505)  decides  all  the  ques- 
tions involved  in  this  case,  and  makes  necessary  the  reversal  of 
the  judgment  in  the  court  below.  It  was  there  held  and  de- 
termined by  this  court  that  the  validity  of  a  marriage  contract 
is  to  be  determined  by  the  law  of  the  State  where  it  is  entered 
into.  If  valid  there,  it  is  to  be  recognized  as  such  in  the  courts 
of  this  State,  unless  contrary  to  the  prohibitions  of  natural  law 
or  the  express  prohibitions  of  a  statute.  And  it  was  further 
held  that  where,  by  a  judgment  of  the  Supreme  Court  of  this 
State,  a  marriage  between  E.  and  B.  was  dissolved  on  the  ground 
of  the  adultery  of  the  latter,  the  decree  of  divorce  adjudging 
it  to  be  unlawful  for  him  to  marry  during  the  life  of  £.,  and 
thereafter,  during  her  life,  he  went  to  Connecticut  and  married 
I.,  both  being  residents  of  this  State,  having  gone  out  of  it 
for  the  purpose  of  evading  its  laws,  returning  to  it  on  the  day 
0$  the  marriage,  and  thereafter  residing  here,  which  marriage 
was  valid  under  the  laws  of  Connecticut,  the  marriage  was  valid 
by  the  laws  of  this  State,  and  that  a  child  of  the  second  mar- 
riage born  in  this  State  was  legitimate,  and  entitled  to  share 
with  the  children  of  the  first  marriage  in  a  devise  to  the  issue 
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of  B.  It  was  also  held  that  the  provisions  of  the  Revised 
Statutes  (2  R  S.  139,  §  5  ;  id.  146,  §  49)  prohibiting  the  second 
marriage  of  a  person  divorced  on  the  ground  of  his  or  her 
adultery  during  the  life  of  the  former  husband  or  wife,  and 
declaring  such  marriage  void,  had  no  application,  as  they  are  in 
the  nature  of  a  penalty,  and  have  no  effect  outside  of  the  State 
in  the  absence  of  the  express  terms  of  the  statute  showing 
legislative  intent  to  give  them  that  effect. 

The  referee  has  found  as  a  fact  that  the  plaintiff  and  defend- 
ant were  lawfully  married  in  Philadelphia,  according  to  the 
laws  of  the  State  of  Pennsylvania. 

It  is  insisted,  however,  by  counsel  for  the  respondent  that 
notwithstanding  the  validity  of  the  plaintiff's  marriage,  he  is 
in  contempt  for  marrying  in  violation  of  the  decree  entered  in 
the  action  of  his  former  wife  against  him,  and  that  it  was  obli- 
gatory on  the  court  below  to  deny  the  plaintiff  its  equitable 
relief  when  he  comes  therein  and  asks  to  be  relieved  from  the 
obligation  which  he  has  assumed  contrary  to  its  express  com- 
mand. But  the  answer  to  this  proposition  is  that  in  the  case 
already  cited  it  was  held  by  this  court  that  neither  the  decree 
nor  the  statute  which  authorized  it  had  any  effect  outside  the 
jurisdiction  of  this  State.  /That  the  disqualification  to  marry 
again,  like  the  disqualification  imposed  by  statute  upon  a  per- 
son convicted  of  a  felony,  to  testify,  is  imposed  as  an  additional 
punishment  for  the  offense  of  which  he  has  been  convicted, 
and  neither  has  any  force  or  effect  beyond  the  territory  limits 
of  the  State  in  which  it  is  imposed ;  and,  as  a  judgment  re- 
covered in  this  State  upon  the  evidence  of  a  witness  disquali- 
fied to  testify  by  the  laws  of  Ohio,  being  sent  there  to  be  en- 
forced, must  have  the  same  force  and  effect  as  if  it  had  been 
recovered  upon  the  evidence  of  witnesses  competent  to  testify 
according  to  the  laws  of  Ohio,  so  a  marriage  which  if  celebra- 
ted in  this  State  would  have  been  void  as  having  been  con- 
tracted in  violation  of  the  statutes  of  the  State,  being  celebrated 
in  Ohio  and  valid  according  to  the  laws  of  that  State  must  be 
regarded  as  valid  here ;  and  to  each  party  thereto  every  right 
and  privilege  growing  out  of  the  relation  so  established  must 
attach. 
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It  follows  that  if  the  findings  of  the  referee  are  confirmed 
by  the  court  at  Special  Term,  the  plaintiff  is  entitled  to  a 
judgment  dissolving  the  marriage. 

The  judgment  of  General  Term  should  be  reversed,  and  the 
case  remitted  to  the  Special  Term. 

All  concur,  except  Bapallo,  J.,  absent. 

Judgment  reversed. 


The  Sheldon  Hat  Blocking  Company,  Appellant,  v.  The 
Eickemeyeb  Hat  Blocking  Maohine  Company  et  aL,  Re- 
spondents. 

The  doctrine  of  equitable  estoppel,  which  prevents  a  principal  from  ques- 
tioning an  act  of  his  agent  done  in  his  business,  but  not  within  the  scope 
of  the  agent's  authority,  where  the  principal  has  not  disaffirmed  the 
act  within  a  reasonable  time  after  it  came  to  his  knowledge,  applies  to 
members  of  a  corporate  body  as  well  as  to  persons  acting  in  a  private  ca- 
pacity. 

Where,  therefore,  the  trustees  of  a  manufacturing  corporation  in  good 
faith  assigned  and  transferred  all  of  its  property  in  settlement  of  a  judg- 
ment against  the  corporation,  the  value  of  the  property  not  being  more 
than  the  amount  of  the  judgment,  and  the  corporation  having  no  other 
means  with  which  to  pay  the  same,  and  where  all  of  the  stockholders 
had  knowledge  of  the  transfer  at  or  about  the  time  it  was  made,  and  for 
four  years  took  no  steps  to  impeach  or  question  the  same,  held,  that  an 
action  was  not  maintainable  thereafter  to  set  aside  the  transfer,  either 
by  the  corporation  or  its  stockholders,  even  conceding  the  trustees  had 
no  power  to  make  it. 

H  seems  that  this  would  be  so  if  the  transferee  had  knowledge  at  the  time 
of  the  transfer  that  the  action  of  the  trustees  was  uUra  wee. 

B  seems,  also,  that  the  provision  of  the  Revised  Statutes  (1  R.  S.  603,  §  4) 
prohibiting  a  corporation  which  has  refused  payment  of  its  obligations 
in  money  from  transferring  any  of  its  property  in  payment  of  a  debt  has 
no  application  to  such  an  action,  as  it  is  not  a  creditor  who  seeks  to  im- 
peach the  transfer. 

(Argued  November  21, 1882 ;  decided  December  28,1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 


608     Sheldon  H.  B.  Go.  v.  Eiokbkeyeb  H.  B.  M.Go.    [Dec, 


Statement  of  cue. 


made  July  9, 1880,  which  affirmed  an  order  in  favor  of  de- 
fendants, entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  brought  to  set  aside  a  transfer  of  certain 
property,  and  property  rights  made  by  plaintiffs  board  of 
trustees  to  defendant,  The  Eickemeyer  Hat  Blocking  Machine 
Company,  and  for  an  accounting. 

The  plaintiff  is  a  corporation  duly  organized  under  the  laws 
of  the  State  of  New  York,  and  its  object,  as  stated  in  its  articles 
of  association,  "  was,  among  other  tilings,  for  the  purpose  of 
blocking  and  shaping  fur  and  wool  hats,  and  that  a  part  of  its 
business  was  in  manufacturing  and  licensing  machines  for 
stretching  and  blocking  hats."  The  defendant  was  also  en- 
gaged in  the  same  general  business  under  patents  of  the  United 
States  owned  by  it.  In  the  year  1870  the  defendant  com- 
menced an  action  in  the  Federal  court  against  the  plaintiff, 
charging  it  with  infringing  its  patents  for  stretching  the  brims 
and  tips  of  hats.  This  action  resulted  in  a  decree  made  on 
or  about  January  31, 1873,  by  which  it  was  adjudged  that  the 
plaintiff's  process  was  an  infringement  upon  the  defendant's 
patents  for  stretching  hats,  and  a  perpetual  injunction  was  is- 
sued thereupon  against  the  plaintiff  and  certain  persons,  its 
licensees,  who  were  joined  as  defendants.  By  the  decree  it 
was  referred  to  a  master  to  take  an  account  of  the  profits  which 
the  plaintiff  had  made  from  the  said  infringing  machine,  and 
all  the  damages  which  the  said  defendant  had  sustained  by 
reason  of  such  infringement,  and  on  or  about  April  16, 1873, 
the  master  reported  the  profits  made  by  the  plaintiff  to  be 
$7,000  and  upwards,  and  the  damages  sustained  by  the  defend- 
ant to  be  $91,000  and  upwards.  Pending  the  reference  before 
the  master  the  officers  of  the  plaintiff,  becoming  apprehensive 
of  the  result  of  the  reference,  made  overtures  on  its  behalf  to 
the  defendant  corporation  for  some  arrangement  or  adjustment 
of  the  controversy,  but  no  settlement  or  arrangement  could  be 
effected  which  involved  the  plaintiff's  righjt  in  any  way  to  use 
the  defendant's  process.  The  officers  of;  the  plaintiff  were 
advised  that  the  only  course  open  to  th4m,  in  so  far  as  the 
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further  contest  was  concerned,  was  to  give  security  which 
would  be  in  double  the  amount  reported  by  the  master,  and 
appeal  from  the  judgment.  It  is  found  by  the  court  as  a 
fact  that  the  plaintiff  was  unable  to  furnish  the  security  to  ap- 
peal to  the  Supreme  Court  of  the  United  States,  and  had  no 
property  except  its  patents  and  some  machines  for  blocking 
and  stretching  hats,  which  were  in  the  hands  of  its  licensees, 
and  no  money  except  a  few  thousand  dollars  due  from  such 
licensees.  That  by  reason  of  the  result  of  said  suits  in  the 
Circuit  Court  of  the  United  States  the  further  prosecution  of 
the  plaintiffs  business  was  rendered  hopeless,  unless  some  ar- 
rangement could  be  made  with  the  defendant  whereby  the 
right  to  use  its  patents  might  in  some  way  be  secured.  That 
Archibald  T.  Finn,  one  of  the  defendants,  as  president  of  the 
plaintiff,  proceeded  to  negotiate  with  the  defendant,  the  Eicke- 
meyer Company,  for  a  settlement  of  said  profits  and  damages 
recoverable  under  the  said  decree  of  the  United  States  court 
against  the  plaintiff1,  and  failing  to  secure  other  terms,  finally 
offered  to  convey  to  the  defendant  all  the  letters-patent  for 
blocking  and  stretching  hats  belonging  to  the  plaintiff,  whether 
standing  in  its  own  name  or  in  the  name  of  others,  and  out- 
standing licenses  granted  by  the  plaintiff  for  the  use  of  ma- 
chines made  pursuant  to  said  letters-patent,  in  satisfaction  of 
the  claim  of  the  defendant  for  the  profits  and  damages  they 
were  entitled  to  recover  pursuant  to  the  decree  of  said  United 
States  court  under  the  report  of  said  master,  which  proposi- 
tion was  accepted  by  the  defendant.  And  in  pursuance  thereof 
assignments  of  said  patents  and  an  assignment  of  outstanding 
licenses  and  agreements  made  by  and  between  the  plaintiff  and 
its  licensees  were  executed  and  delivered  to  the  defendant  and 
a  release  of  the  profits  and  damages  awarded  to  the  defendant 
was  executed  and  delivered  to  the  plaintiff.  That  by  the  terms 
of  the  settlement  the  defendant  was  to  collect  the  sums  due 
the  plaintiff  from  licensees  prior  to  the  1st  day  of  April,  1873, 
and  pay  the  same  over  to  the  plaintiff,  which  it  subsequently 
did,  amounting  to  about  the  sum  of  $8,000.  That  by  the 
plaintiff's  certificate  of  incorporation  the  number  of  trustees 
Sickels  —  Vol.  XLV.        77 
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of  the  plaintiff  was  fixed  and  limited  at  three,  and  that  Archi- 
bald T.  Finn,  Julius  Sheldon  and  Charles  Atwood,  Jr.,  were 
named  in  said  certificate  as  the  first  board  of  trustees  of  said 
plaintiff,  and  have  ever  since  continued  to  be  the  only  trustees 
of  the  plaintiff.  That  Finn  was  the  president  of  said  corpora- 
tion, and  that  the  business  and  affairs  of  said  plaintiff  were 
entirely  managed  and  conducted  by  6aid  Finn,  Atwood  and 
Sheldon.  That  on  April  10, 1873,  it  was  well  known  to  said 
three  trustees,  and  to  a  considerable  number  of  the  stockhold- 
ers, of  the  plaintiff,  that  large  damages  would  be  awarded  by 
the  said  master  in  his  report  to  be  made  in  favor  of  the  de- 
fendant and  against  the  plaintiff.  That  on  April  10,  1873,  a 
meeting  of  the  board  of  trustees  of  the  plaintiff  was  held,  at 
which  Finn  and  Atwood  attended,  and  of  which  Sheldon  had 
notice,  and  that  at  said  meeting  a  resolution  was  passed  reciting 
that  the  suit  had  been  decided  against  the  company  by  which 
the  company  had  been  made  liable  for  a  large  amount  of  dam- 
ages which  was  then  in  course  of  being  ascertained,  and  when 
ascertained  would  have  to  be  paid,  and  that  the  company  had 
no  means  of  paying  such  damages  except  by  the  sale  of  its 
property  and  effects.  The  president  was  authorized  to  nego- 
tiate and  conclude  a  settlement,  and  for  that  purpose  was 
"  authorized  on  behalf  of  the  company  to  make  and  enter  into 
any  consent,  confession,  stipulation  and  agreement  .in  respect 
to  such  damages  and  the  amount  thereof ;  and  that  in  order  to 
pay  said  damages  and  costs  the  whole  or  so  much  as  maybe  nec- 
essary of  the  property,  patents,  patent  rights,  assets,  effects,  rights 
and  interests  belonging  to  and  appertaining  to  this  company 
legally  and  equitably,  be  sold,  assigned  and  transferred.  That 
the  president  be,  and  he  is  hereby  authorized  to  sell,  assign 
and  transfer  the  same  or  any  of  them,  or  any  part  of  any  of 
them,  for  the  best  price  he  can  obtain  for  the  same,  and  make, 
execute,  acknowledge,  prove  and  deliver  all  deeds,  assignments, 
transfers  and  other  instruments  in  writing  necessary  and  pro- 
per in  the  premises,  and  to  affix  the  seal  of  this  corporation 
thereto,  and  sign  his  name  thereto  as  president."  It  was  under 
the  authority  of  this  resolution  that  the  president  acted  in 
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assigning  to  the  defendant  the  patents  and  property  of  the 
plaintiff.  That  several  of  the  stockholders  of  the  plaintiff 
were  informed  of  said  proposed  arrangements  before  the 
agreement  was  executed,  and  that  all  the  stockholders  of  the 
plaintiff,  at  or  about  the  time  of  the  transfer  of  said  patents 
and  licenses,  were  informed  of  the  fact  of  its  having  been 
made,  but  up  to  the  time  of  the  commencement  of  the  action 
in  the  year  1877  took  no  steps  to  impeach  the  same,  and  since 
such  time  said  plaintiff  ceased  to  do  business  and  has  never 
resumed  its  business  in  any  way. 

George  Tichnor  Curtis  for  appellant.  The  act  of  the  two 
trustees,  Finn  and  Atwood,  in  voting  to  sell  and  transfer  all 
the  property  of  the  Sheldon  Company,  and  thus  rendering  it 
practically  impossible  for  it  to  continue  the  business  for 
which  it  was  incorporated,  and  inflicting  upon  it  virtual  po- 
litical death,  was  vltra  vires.  {Abbott  v.  Hard  Rubber  Co., 
33  Barb.  578  ;  Partridge  v.  Badger,  25  id.  146 ;  Moss  v. 
Lead  Mining  Co.,  5  Hill,  137 ;  Copeland  v.  Citizens'  Gas- 
light Co.,  61  Barb.  60;  Gray  v.  N.  Y.  &  V.  Steamship  Co., 
3  Hun,  383 ;  Smith  v.  N.  Y.  C.  Stage  Co.,  18  Abb.  Pr. 
419  ;  Frothingham  v.  Barney,  6  Hun,  366  ;  Taylor  v.  JEarle, 
8  id.  3 ;  Rollins  v.  Clay,  33  Me.  132 ;  Beaston  v.  Farm- 
erf  Bank,  12  Peters,  102,  103.)  The  transfer  of  the  Shel- 
don Company's  property  by  Finn  was  a  fraud  in  law  upon  its 
stockholders,  of  which  the  Eickemeyer  Company  had  or 
was  bound  to  take  notice.  (Dabney  v.  Stevens,  10  Abb.  [N .  S.] 
39 ;  Westerfield  v.  Radde,  6  Daly, .  ;  Risley  v.  Ind.  R.  R. 
Co.,  1  Hun,  205 ;  Garrison  v.  Bowes,  17  N.  Y.  458;  Bough- 
ton  v.  Otis,  21  id.  261 ;  S.  <&  H.  Quarry  Co.  v.  Bliss,  27  id. 
297 ;  Jones  v.  Barlow,  62  id.  205 ;  Wilds  v.  Suydam,  64  id. 
173,  177.)  Directors  of  a  corporation  are  the  trustees  of  the 
stockholders,  and  the  same  rules  are  applied  to  them  as  to  other 
parties  in  the  fiduciary  relations  of  trustee  and  cestui  que  trust. 
(Perry  on  Trusts,  207;  Green's  Brice's  Ultra  Yires,  400,  408, 
409 ;  56  K  Y.  492 ;  Field  on  Corporations,  1877,  p.  189, 
note  3.)     The  transfer,  being  made  in  contemplation  of  insol- 
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vency,  is  utterly  and  ah  initio  void.  {Smith  v.  Consolidated 
Stage  Co.,  18  Abb.  Pr.  419 ;  Bowen  v.  Lease,  5  Hill,  221 ; 
Sibbd  v.  Bemsen,  33  N.  T.  95 ;  Loring  v.  U.  S.  Vulcanized 
Co.,  36  Barb.  329 ;  Harris  v.  Thompson,  15  id.  62 ;  Robinson 
v.  Batik  of  Attica,  21  N.  Y.  406 ;  Browne  v.  Hwrbeek,  9  id. 
589  ;  Butcher  v.  Imp.  and  Traders?  Bank,  59  id.  5 ;  Herrick 
v.  Borst,  4  Hill,  650 ;  Walkenshaw  v.  Perzd,  32  How.  233.) 
Where  a  party,  seeking  to  set  up  an  equitable  estoppel,  has  de- 
termined upon  his  action,  independently  of  the  act  or  negli- 
gence of  the  party  whom  he  seeks  to  estop,  the  doctrine  does 
not  apply.  (l&dred  v.  Hazletfs  Admr.,  33  Penn.  St.  307; 
Story's  Eq.,  §  1543.)  Where  a  party,  seeking  to  set  up  an 
equitable  estoppel,  has  knowledge  of  all  the  circumstances  upon 
which  the  rights  of  the  party  whom  he  seeks  to  estop  depend, 
the  doctrine  is  also  inapplicable.  (Story's  Eq.,  §  1543 ;  Whit- 
ney v.  Holmes,  15  Mass.  152 ;  Baldwin  v.  Richman,  1  Zabr. 
398 ;  Liverpool  Wharf  v.  Prescott,  7  Allen,  494 ;  Bigelow  on 
Estoppels,  467,  470 ;  B.  <&  W.  R.  R.  Co.  v.  Sparhawk,  5  Metc 
469.)  The  doctrine  of  equitable  estoppel  cannot  be  taken  ad- 
vantage of  by  a  party  who  has  been  guilty  of  any  fraud,  con- 
structive or  actual,  in  obtaining  the  title  which  he  seeks  to  sup- 
port by  an  estoppel.  (Bigelow  on  Estoppels  [2d  ed.],  450, 
note  2;   Wilcox  v.  Howell,  44  N.  Y.  398.) 

Lather  R.  Marsh  for  respondents. 

Tracy,  J.  The  trial  court  having  found  that  the  settlement 
made  between  plaintiff  and  defendant  "  was  not  the  offspring 
of  fraud,"  but  was  made  by  the  trustees  of  the  plaintiff  and  the 
defendant  in  good  faith,  that  the  value  of  the  property  trans- 
ferred was  not  greater  than  the  claim  of  the  indebtedness  of  the 
plaintiff  to  the  defendant,  and  the  judgment  having  been 
affirmed  at  General  Term,  the  only  ground  upon  which  it  can 
be  attacked  in  this  court  is  that  the  trustees  had  no  power  or 
authority  to  make  such  settlement  and  transfer  of  its  property- 
It  is  upon  this  ground  that  the  learned  counsel  for  the  plaintiff 
assails  the  judgment.    He  insists  that  the  act  of  the  trustees  in 
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voting  to  sell  and  transfer  all  the  property  of  the  Sheldon  Com- 
pany, and  thus  rendering  it  practically  impossible  for  it  to  con- 
tinue the  business  for  which  it  was  incorporated,  and  inflicting 
upon  it  virtual  political  death  was  ultra  vires.  Conceding, 
without  deciding  this  position  to  be  well  taken,  we  are,  never- 
theless, of  the  opinion  that  this  judgment  must  be  affirmed. 
The  act  was  not  illegal.  In  transferring  the  property  of  the 
corporation  to  pay  its  debt  the  trustees  believed  that  they  were 
acting  within  the  scope  of  their  authority,  and  the  defendant 
accepted  the  transfer  and  received  the  property  in  satisfaction 
of  its  claim  against  the  plaintiff,  in  the  honest  belief  that  it 
thereby  acquired  good  title  thereto.  If  the  trustees  had  no 
power,  as  the  agents  of  the  corporation,  to  transfer  all  its 
property,  thus  depriving  it  of  the  means  of  carrying  on  the 
business  for  which  it  was  organized,  it  is  but  the  case  of  an 
agent  making  a  contract  in  excess  of  his  authority.  The  act 
is  voidable,  not  void.  The  principal  may,  nevertheless,  affirm 
the  act,  and  a  ratification  is  equivalent  to  a  prior  authorization. 
If  all  the  stockholders  of  this  corporation  had,  with  full  knowl- 
edge, subsequently  ratified  the  transfer  and  affirmed  the  settle- 
ment, the  act  —  though  beyond  the  power  given  the  trustees 
by  the  charter  —  could  not  be  subsequently  avoided  by  the 
stockholders,  or  by  the  corporation.  This  case  falls  within  the 
rule  established  by  this  court  in  the  case  of  Kent  v.  The 
Quicksilver  Mining  Company  (78  N.  Y.  159). 

It  was  there  held  that  the  acts  of  a  corporation  which 
are  not  per  se  illegal,  or  malum  prohibitum,  bat  which 
are  ultra  vires,  affecting,  however,  only  the  interests  of  the 
stockholders,  may  be  made  good  by  the  assent  of  the  stockhold- 
ers, so  that  strangers  to  them,  dealing  in  good  faith  with  the 
corporation,  will  be  protected  in  a  reliance  on  these  acts.  That 
it  is  not  needed  in  such  a  case  that  there  be  an  express  assent  on 
the  part  of  the  stockholders  to  work  an  equitable  estoppel  upon 
them.  When  they  neglect  to  promptly  and  actively  condemn 
the  unauthorized  act,  and  to  seek  judicial  redress  after  knowl- 
edge of  the  committal  of  it,  this  will  be  deemed  an  acquiescence 
in  it,  and  if  innocent  third  persons  have  been  led  thereby  to 
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put  themselves  in  a  position  from  which  they  cannot  be  taken, 
without  loss,  if  the  act  were  held  invalid,  the  stockholders  will 
be  estopped  from  questioning  it. 

We  think,  upon  the  facts  found  in  this  case,  supplemented 
by  supporting  facts  proven  but  not  found,  the  stockholders  of 
this  corporation  must  be  deemed  to  have  assented  to  and  rati- 
fied the  settlement  made  by  their  trustees.  They  knew  that 
the  settlement  had  been  made.  They  knew  that  all  the  prop- 
erty of  the  company  had  been  transferred  to  make  such 
settlement.  They  knew  that  the  corporation,  in  consequence 
thereof,  had  been  compelled  to  suspend  business.  They  knew 
that  the  Eickemeyer  Company  had  received  their  property  in 
settlement  of  a  claim  against  the  corporation  of  which  they 
were  the  stockholders,  and  had  executed  a  release  of  such 
claim.  They  knew  that,  relying  upon  the  validity  of  such  set- 
tlement, the  Eickemeyer  Company  had  undertaken  to  collect 
the  licenses  due  to  their  corporation  from  its  licensees  prior  to 
such  settlement,  and  to  pay  the  same  over  to  their  president, 
and  that  such  collections  had  been  made  and  paid  over  to  the 
extent  of  about  $8,000 ;  and  it  must  be  assumed  that  they 
knew  that  the  Eickemeyer  Company  would  use  the  patents 
transferred  to  it  in  the  further  prosecution  of  its  business,  and 
would  earn  profits  from  such  use,  and  would  conduct  its  busi- 
ness and  grant  licenses  to  its  licensees  upon  the  faith  that  it 
was  the  owner  of  such  patents,  and  yet,  for  four  years,  they 
did  nothing  to  question  or  repudiate  the  settlement  made  in 
their  behalf.  Had  an  individual  acting  in  his  natural  capacity 
thus  slumbered  upon  his  rights,  violated  by  an  agent  who  had 
exceeded  his  authority,  no  one  can  doubt  but  that  his  long 
acquiescence  would  have  amounted  to  a  ratification.  The 
rule  is  well  settled  that  a  principal,  on  being  informed  of  the 
act  which  his  agent  has  assumed  to  do  in  his  interest,  is  bound 
to  affirm  or  disaffirm  within  a  reasonable  time.  The  doctrine 
of  equitable  estoppel  applies  to  members  of  corporate  or  asso- 
ciate bodies  as  well  as  to  persons  acting  in  a  natural  capacity. 
(2  Story's  Eq.  Jur.,  §  1539.) 

The  learned  counsel  for  the  appellant  seeks  to  avoid  the 
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force  of  this  equitable  estoppel  by  alleging  that  it  was  neither 
pleaded  by  the  defendant  in  his  answer  nor  found  as  a  fact  by 
the  referee.  The  court  finds  that  the  settlement  and  transfer 
were  made  in  good  faith  and  without  fraud,  and  finds,  for 
four  years  and  three  months  and  up  to  the  time  of  the  com- 
mencement of  this  action  in  the  year  1877,  the  stockholders  of 
the  company,  although  they  knew  of  the  transfer  and  settle- 
ment, took  no  steps  to  impeach  the  same,  and  since  the  day  of 
settlement  the  defendant  has  been  engaged  in  the  business  of 
granting  licenses  for  both  stretching  and  blocking  hats  under 
the  letters  patent  assigned  to  it  by  the  president  of  the 
plaintiff,  and  has  received  royalties  from  nearly  all  the 
machines  formerly  owned  by  the  plaintiff  and  transferred 
to  it.  To  these  findings  of  fact  there  is  no  exception, 
and  as  a  conclusion  of  law  the  court  finds  and  determines 
that  the  plaintiff  is  not  entitled  to  maintain  its  action. 
These  facts  we  think  sufficient  to  constitute  an  equitable 
estoppel  within  the  rule  of  the  Quicksilver  Co8e9  and  having 
been  proved  and  found  by  the  referee,  without  exception,  it  is 
unnecessary  to  discuss  whether  the  estoppel  set  up  by  the  de- 
fendant is  a  legal  or  an  equitable  one.  It  is  urged  that  the 
doctrine  of  equitable  estoppel  cannot  be  relied  upon  to  defeat 
this  action,  for  the  reason  that  the  defendant  in  this  case  had 
full  knowledge  of  all  the  facts  upon  which  the  rights  of  the 
party  it  seeks  to  estop  depend.  But  the  sufficient  answer  is 
that  there  is  no  finding  by  the  court  that  the  officers  of  the 
defendant  conducting  the  settlement  had  knowledge  of  facts 
which  made  the  transfer  invalid.  So  far  as  their  knowledge 
is  disclosed  by  the  facts  found,  it  is  limited  to  the  fact  that  the 
plaintiff  had,  in  the  prosecution  of  its  business,  infringed  a 
patent  owned  by  the  defendant,  had  been  prosecuted  for  6uch 
infringement,  a  recovery  had  been  had  to  the  extent  of  about 
$99,000,  and  the  actions  were  settled  by  a  transfer  of  the  in- 
fringing patent  and  all  the  other  patents  owned  by  the  plaintiff 
to  the  defendant.  The  counsel  should  at  least  have  requested 
the  court  to  find  that  the  officers  of  the  defendant  corporation 
had  knowledge  of  the  further  facts  now  relied  upon  to  estab- 
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lish  the  invalidity  of  the  transfer.  No  such  fact  is  found,  and 
no  request  was  made  so  to  find.  But  assuming  that  the  officers 
of  the  defendant  had  known  that  the  acts  of  the  trustees  of 
the  plaintiff  were  ultra  vires,  it  is  well  settled  that  such  long 
acquiescence  amounts  to  an  equitable  estoppel  and  will  validate 
an  invalid  agreement.  As  "  where  power  was  given  by  the 
deed  of  settlement  at  a  meeting  of  two-thirds  in  number  and 
value  of  the  shareholders  to  borrow  money  on  debentures,  and 
the  directors  borrowed  money  on  debentures  upon  the  resolu- 
tion of  a  meeting  at  which  the  requisite  number  did  not 
attend,  and  the  debentures  were  issued  to  persons  present  at 
the  meeting  and  the  money  applied  in  payment  of  the  debts 
of  the  company  and  interest  paid  on  the  loans  for  two  years, 
it  was  held  that  the  original  issue  of  debentures  was  invalid, 
but  that  it  was  cured  by  the  subsequent  acquiescence  of  the 
company."  (Story's  Eq.  Jur.,  §  1539;  MagdaZena  Steam 
Navigation  Company,  in  re,  6  Jur.  [N.  S.]  975 ;  The  Quick- 
silver Case,  supra.) 

In  S?nallcombeis  Case  (L.  R.,  3  Eq.  Cas.  769),  Lord  Romilt, 
master  of  the  rolls,  declares  that  lapse  of  time  and  acquiescence 
on  the  part  of  the  party  whose  interests  are  alleged  to  have 
been  injuriously  affected  by  irregular  proceedings  will  be  a 
complete  bar  unless  the  transaction  is  tainted  with  fraud,  in- 
volving grave  moral  guilt.  Upon  this  ground  an  agreement 
between  the  shareholders  and  directors  of  a  joint-stock  com- 
pany was  upheld,  although  admitted  to  have  been  originally 
ultra  vires,  and  although  the  books  of  the  company,  accessible 
to  the  shareholders,  did  not  show  the  real  nature  of  the  trans- 
action. This  case  was  affirmed  in  the  House  of  Lords  (L. 
R.,  3  H.  L.  249;  see,  also,  Brotherhood }s  Case,  31  Beav. 
365),  and  in  cases  of  actual  fraud  the  courts  of  equity  feel 
great  reluctance  to  interfere  where  the  party  complaining  does 
not  apply  for  redress  at  the  earliest  convenient  moment  after 
the  actual  character  of  the  fraudulent  transaction  comes  to  bis 
knowledge. 

The  party  upon  whose  rights  or  interests  a  fraud  is  com- 
mitted should  not  be  allowed,  after  the  fact  comes  to  his 
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knowledge,  to  speculate  upon  the  possible  advantages  to  him- 
self of  confirming  or  repudiating  the  transaction.  He  must 
repudiate  at  once  and  surrender  his  securities.  (Story's  Eq. 
Jur.,  §1539  a;  Parks  v.  JSvansvilUj  etc.y  R.  JZ.  Co.y  23 
Ind.  567 ;  see,  also,  PerretCs  Case,  L.  E.,  15  Eq.  Cas.  250.) 

Had  the  officers  of  the  defendant  known  that  the  trustees  of 
the  plaintiff  were  acting  without  first  obtaining  the  consent  of 
its  stockholders,  and  that  the  effect  of  such  settlement  and 
transfer  would  be  to  put  an  end  to  the  existence  of  the  corpo- 
ration, they  would  then  have  known  nothing  more  than  that 
the  trustees  were  exercising  a  doubtful  authority ;  one  which 
could  certainly  be  made  valid  by  subsequent  ratification,  and 
the  validity  of  which  would  be  rendered  doubtful  only  in  case 
the  stockholders  disaffirmed  the  settlement  and  took  proceed- 
ings to  set  it  aside.  Such  settlement  must,  from  its  conse- 
quences, have  been  immediately  known  to  them,  and  the  de- 
fendant had  a  right  to  assume,  from  the  long  acquiescence  which 
followed,  that  the  stockholders  had  affirmed  and  ratified  the 
same. 

The  plaintiff  was  bound  to  assume  that  the  defendant  would 
use,  in  the  further  prosecution  of  its  business,  the  property 
which  had  cost  it  nearly  $100,000,  and  that  one  of  the 
methods  of  putting  the  patents  to  profitable  employment 
would  be  the  granting  to  others  the  right  to  use  machines 
made  in  accordance  with  them;  and  the  referee  finds  that 
such  contracts  were  made. 

To  allow  the  plaintiff  or  its  stockholders  to  lie  by  for  more 
than  four  years,  thus  inducing  the  defendant  to  take  no  steps 
to  enforce  the  payment  of  its  recovery  against  the  plaintiff, 
and  permitting  it  to  use  this  property  as  its  own,  in  the  belief 
that  it  had  acquired  an  unimpeachable  title  thereto,  and  make 
contracts  whereby  it  incurred  obligations  to  others,  and  then  to 
come  in  and  take  to  themselves  the  profits  resulting  from  the 
defendant's  management,  without  paying  or  offering  to  pay  the 
amount  recovered  by  the  defendant,  would  work  a  gross  wrong 
and  injustice;  for  it  mast  be  borne  in  mind  that,  if  the  transfer 
from  the  plaintiff  to  the  defendant  be  set  aside,  the  latter  must 
Sickbls — Vol.  XLV.       78 
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not  only  account  for  the  profits,  but  would  be  liable  upon  con- 
tracts which  it  had  made  with  third  parties  for  the  use  of  these 
patents. 

The  fact  that  Finn,  the  president  of  the  plaintiff,  was  also 
joined  as  a  defendant  in  the  infringing  suit,  and  that  the  re- 
covery went  against  him  personally  as  well  as  against  his  com- 
pany, we  do  not  think  necessarily  disqualified  him  from  acting 
on  behalf  of  the  corporation,  or  constituted  a  settlement  thus 
made  a  fraud  in  law  upon  the  stockholders  of  his  company. 
Connected  with  the  charge  of  his  having  made  a  fraudulent 
settlement  with  the  defendant,  one  of  the  alleged  motives  be- 
ing to  escape  this  personal  liability,  it  was  no  doubt  a  most 
material  circumstance  to  be  considered ;  but  the  charge  of  fraud 
having  been  disproved,  and  the  court  having  found  that  the 
settlement  was  made  in  good  faith,  the  fact  becomes  immaterial. 

Nor  can  the  transfer  or  settlement  be  declared  void  as  being 
in  violation  of  section  4,  title  4,  chapter  18  of  part  1  of  the 
Revised  Statutes.  No  creditor,  or  person  representing  a  creditor, 
seeks  to  impeach  such  transfer.  If  the  section  has  any  applica- 
tion to  this  case  there  are  no  findings,  or  requests  to  find,  which 
can  raise  the  question. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


|iS  Jm    The  Trustees  of  the  Canandaequa  Academy,  Respondent, 
J  §J?  v.  James  McKeohnie  et  al.,  Appellants. 

90        6l5' 

77  AD4170t,^ie  O*  ^"  Seminary  was  incorporated  for  the  purpose  of  conducting  a 
~~  school  for  the  education  of  females,  and  by  its  charter  (Chap.  145,  Laws 
of  1825)  it  was  declared  that  its  funds  should  "  be  exclusively  devoted  to 
female  education."  Plaintiff  advanced  to  said  seminary  $1,000,  under  a 
resolution  authorizing  such  advance  on  condition  that  when  the  seminary 
"  shall  cease  "  it  shall  return  that  sum  on  demand,  and  shall  give  secu- 
rity for  such  return  on  its  real  estate.  As  such  security,  the  seminary  in 
1827  gave  a  mortgage,  which  recited  the  resolution  and  contained  a  condi- 
tion to  the  effect  that "  in  the  event  of  said  seminary  ceasing,1*  and  if  it  shall 
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not  pay  said  sum  on  demand  plaintiff  could  foreclose,  etc.  Said  semi- 
nary subsequent]  j  executed  another  mortgage  upon  the  premises,  which 
was  foreclosed  and  the  premises  sold,  and  the  seminary  thereupon  ceased 
to  maintain  any  school,  and  has  not  since  exercised  any  of  its  franchises  ; 
it  was  divested,  by  the  sale,  of  all  its  real  estate,  and  had  thereafter  no 
means  to  enable  it  to  keep  or  maintain  any  school.  Held,  that  the  semi- 
nary had  "  ceased1'  within  the  meaning  of  the  contract,  and  the  contin- 
gency had  happened  upon  which  plaintiff  was  entitled  to  demand  the  sum 
advanced ;  that  a  formal  dissolution  of  the  corporation  was  not  necessary, 
and  that  upon  refusal  to  repay  the  money  on  demand  plaintiff  was  en- 
titled to  foreclose. 

The  attestation  clause  of  the  mortgage  stated  that  the  mortgagor  had 
caused  it  to  be  signed  by  its  president  and  sealed  with  the  corporate  seal. 
It  was  signed  by  one  Q . ,  as  president,  and  the  corporate  seal  was  attached. 
The  only  proof  of  execution  was  a  certificate  of  acknowledgment  of  a 
commissioner  of  deeds  upon  the  mortgage  made  in  182$,  which  was  to 
the  effect  that  S.,  the  subscribing  witness,  being  sworn,  deposed  that  he 
knew  G.,  M  the  person  described  in  and  who  executed  the  said  deed  ;" 
that  he  saw  G.  execute  the  same,  and  that  the  seal  affixed  was  the  semi- 
nary seal.  Held,  that  under  the  statute  then  in  force  (1  R.  L  ,  1813,  p.  369, 
§  1)  the  certificate  was  sufficient  to  prove  the  execution  of  the  instru- 
ment. 

S.,  at  the  time  of  the  execution  of  the  mortgage,  owned  three  shares  of 
capital  stock  of  the  seminary.  Held,  that  he  was  not  an  interested  wit- 
ness within  the  meaning  of  the  law  then  in  force,  and  was  competent  to 
prove  the  execution  of  the  instrument,  as  he  was  a  witness  to  estab- 
lish a  claim  adverse  to  his  interest. 

Where  the  common  seal  of  a  corporation  appears  to  be  affixed  to  an  instru- 
ment, and  the  signature  thereto  of  the  proper  officer  is  proved,  the  seal 
is  prima  facie  evidence  that  it  was  affixed  by  proper  authority. 

An  authority  to  take  acknowledgment  of  deeds  authorizes  the  acknowl- 
edgment of  mortgages. 

(Argued  December  15,  1882 ;  decided  December  28,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  the  second  Monday  of  June,  1881,  which  af- 
firmed a  judgment  in  favor  of  plaintiff,  entered  upon  a  decis- 
ion of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  foreclose  a  mortgage,  the  ma- 
terial portions  of  which  are  as  follows:  "This  indent- 
ure, made  this  4th  day  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty-seven,  between 
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the  Ontario  Female  Seminary  of  the  first  part  and  the  Trustees 
of  the  Canandarqua  Academy  of  the  second  part,  witnesseth : 
that  said  party  of  the  first  part,  for  and  in  consideration  of  the 
sum  of  ($1,000)  one  thousand  dollars  to  them  paid  by  said 
party  of  the  second  part,  the  receipt  whereof  is  hereby  con- 
fessed and  acknowledged,  have  granted,  bargained,  sold,  etc." 
"  Provided,  always,  and  these  presents  are  upon  the  express 
condition,  whereas,  the  said  party  of  the  second  part  did,  on  the 
20th  December,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-four,  resolve  as  follows :  *  That  the  sum 
of  one  thousand  dollars  out  of  the  first  moneys  that  shall  be 
realized  from  any  lands  belonging  to  the  said  party  of  the 
second  part  in  number  8  in  the  4th  range,  number  8  in  the  5th 
range  and  number  10  in  the  5th  range,  to  be  appropriated  to 
the  Ontario  Female  Seminary,  to  be  applied  to  the  business  of 
that  institution  on  the  conditions  that,  when  the  Ontario  Fe- 
male Seminary  shall  cease,  the  said  sum  of  one  thousand  dol- 
lars shall  be  returned  on  demand ;  and  security  to  return  it,  in 
that  event,  shall  be  given  on  the  lot  and  buildings  belonging 
to  the  said  seminary.'  Now,  if,  in  the  event  of  the  said  semi* 
nary  ceasing,  the  said  party  of  the  first  part  shall  not  pay  to 
the  said  party  of  the  second  part,  their  successors  in  office  or 
assigns,  the  said  sum  of  one  thousand  dollars  on  demand,  then, 
and  in  such  case,  it  shall  and  may  be  lawful  for  said  party  of 
the  second  part,  their  successors  in  office  or  assigns,  and  the 
said  party  of  the  first  part  does  hereby  empower  and  authorize 
the  said  party  of  the  second  part,  their  successors  in  office  or 
assigns,  to  grant,  bargain,  sell,  release  and  convey  said  premi- 
ses, or  any  part  or  portion  thereof,  with  the  appurtenances, 
at  public  auction  or  vendue,  and  upon  such  sale  to  make  and 
execute  to  the  purchaser  or  purchasers,  his  or  their  heirs  and 
assigns  forever,  a  good,  ample  and  sufficient  deed  or  deeds  of 
conveyance  in  law  pursuant  to  the  statute  in  that  case  made  and 
provided,  rendering  the  surplus  moneys  (if  any  there  shall  be) 
to  the  said  party  of  the  first  part,  their  successors  in  office  or 
their  assigns,  after  deducting  the  costs  and  charges  of  such  ven- 
due and  sale  aforesaid. 
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"  In  witness  whereof,  the  parties  of  the  first  part  have  caused 
these  presents  to  be  signed  by  their  president  and  sealed  with 
their  corporate  seal  the  day  and  year  first  above  written. 

"JOHN  GREIG,  [Seal.] 

«  Pre*. 
"  Sealed  and  delivered  in  presence  of  Mark  H.  Sibley. 

"  Ontabio  County,  es.  : 

"  On  the  24th  day  of  April,  1828,  before  me,  a  commis- 
sioner of  said  county  to  take  the  acknowledgment  of  deeds, 
etc.,  comes  Mark  EL  Sibley,  to  me  known  to  be  the  subscrib- 
ing witness  to  the  foregoing  deed,  and  who  being  by  me  duly 
sworn,  deposes  that  he  knows  John  Greig,  the  person  described 
in  and  who  has  executed  the  said  deed,  and  that  he  saw  the  said 
John  Greig  execute  the  same,  and  that  the  seal  thereunto  af- 
fixed is  the  seal  of  the  Ontario  Female  Seminary. 

"J.  CHIPMAN." 

The  material  facts  are  stated  in  the  opinion. 

Henry  M.  Field  for  appellants.  The  words  of  the  resolu- 
tion passed  by  respondent  in  December,  1824,  incorporated  in 
the  mortgage  "  to  be  applied  to  the  objects  of  that  institution,'9 
have  no  force  except  as  a  preamble  or  recital,  and  are  not  in 
fact  any  part  of  the  contract.  (2  Bacon's  Abridgment,  280  ; 
4  Kent's  Com.  130 ;  Woodworth  v.  Payne,  5  Hun,  551 ;  74 
N.  Y.  196.)  A  recital  cannot  control  the  plain  words  of  the 
body  of  the  deed.  (Huntington  v.  Havens,  5  Johns.  Ch.  23 ; 
Gerard's  Real  Estate,  §  513.)  A  cause  of  forfeiture  cannot  be 
taken  advantage  of  or  enforced  against  a  corporation  collater- 
ally or  incidentally,  or  in  any  other  way  than  by  a  direct  pro- 
ceeding for  that  purpose.  (Aleott  v.  Byman,  17  Wall.  58 ; 
Kinnewr  v.  DunnM,  59  N.  Y.  548 ;  Philip  v.  Wickham,  1 
Paige,  597;  Matter  of  N.  T.  El.  R.  R.  Co.,  70  N.  Y  327 ; 
People  v.  A.  R.  R.  Co.,  24  id.  261 ;  Tower  v.  Hale,  46  Barb. 
361 ;  People,  etc.,  v.  Manhattan  Co.,  9  Wend.  851 ;  Denike  v. 
Lime  and  Cement  Co.,  80  N.  Y.  599.)  If  there  had  been  a  sale 
of  all  the  property  of  the  seminary  to  pay  its  debts ;  even  if 
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there  had  been  included  all  its  tangible  and  visible  property, 
and  a  temporary  suspension,  that  would  not  involve  a  surrender 
of  its  franchises,  so  long  as  it  has  legal  capacity  to  do  business. 
(Field  on  Corporations,  §§  456-482 ;  Brinkerhoff  v.  Brown, 
7  Johns.  Ch.  217;  Barclay  v.  Totman,  4  Edw.  Ch.  123; 
People  v.  K.  L.  Turnpike  Co.,  44  Barb.  239 ;  Penniman  v. 
Briggs,  1  Hopk.  Ch.  300 ;  Briggs  v.  Penniman,  8  Cow.  387 ; 
Slee  v.  Bloom,  19  Johns.  456.)  Acts  of  a  corporation  when 
challenged  are  to  be  proved  in  the  same  way  as  acts  of  indi- 
viduals, and  there  are  no  more  presumptions  in  favor  of  the 
acts  of  the  agents  of  a  corporation  than  the  acts  of  agents  of 
individuals.  ( Moss  v.  AveriU,  6  Seld.  449 ;  Hoyt  v.  Thompson, 
1  id.  321 ;  Field  on  Corporations,  §§  288,  291 ;  Jackson  v. 
Campbell,  5  Wend.  572 ;  Mayor  of  London  v.  Charlton,  6  M. 
&  W.  815  ;  Litchfield  Iron  Co.  v.  Bennett,  7  Cow.  234 ;  Hoyt 
v.  Thompson,  1  Seld.  320 ;  BeaU  v.  Marine  Ins.  Co.,  2  id.  108  ; 
PresdL,  etc.,  v.  Mechanics'  F.  Ins.  Co.,  7  Wend.  31.)  The  sub- 
scribing witness,  M.  H.  Sibley,  was  not  a  competent  witness  to 
prove  the  execution  of  the  paper,  it  being  admitted  that  at  the 
date  of  mortgage  and  proof,  he  was  the  owner  of  three  shares  of 
the  capital  stock  of  the  seminary,  and  one  of  its  trustees.  (Park 
v.  Mayor,  etc.,  3  Comst.  489 ;  Goodhue  v.  Berrien,  11  Sandf . 
Ch.  630 ;  Muller  v.  Keep,  1  Paige,  601 ;  State  v.  Catskill  Bk., 
18  Wend.  465 ;  Greenleaf  on  Evidence,  §  333 ;  Laws  of  1825, 
chap.  149  ;  2  R.  S.  [6th  ed.]  1146,  §  35  ;  1  id.  369,  §  5 ;  Jack- 
son v.  Perkins,  2  Wend.  308 ;  Jackson  v.  Schoonmaker,  4 
Johns.  161 ;  Holdfast  v.  Downing,  2  Strange,  253 ;  Day  v. 
Adams,  42  Vt.  510.)  The  mortgage  was  not  proved  or 
acknowledged  in  the  manner  required  by  law,  and  the  clerk  of 
Ontario  county  had  no  legal  right  to  record  it.  (Laws  of  1797, 
chap.  18,  p.  218;  Laws  of  1798,  chap.  78;  R.  S.  of  1813, 
pp.  369,  372 ;  Laws  of  1819,  p.  269 ;  Laws  of  1822,  pp.  261- 
284;  Laws  of  1823,  p.  412 ;  1  R.  S.  [Edmonds'  ed.],  chap.  3, 
§  37,  p.  714 ;  id.  762,  chap.  363,  p.  412 ;  Gerard's  Titles  to 
Real  Estate,  588 ;  1  R.  S.  369,  §§  1,  2,  4,  12,  p.  758 ;  DUMe 
v.  Rogers,  13  Wend.  536 ;  Rawson  v.  Shepard,  2  Johns.  76 ; 
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Jackson  v.  Cody,  8  id.  128 ;  Qibbs  v.  Osborne,  2  Wend.  555 ; 
Watson,  Exr.,  v.  Campbell,  28  Barb.  421 ;  GiUett  v.  Stanley, 
1  Hill,  121 ;  MiUer  v.  Link,  2  T.  &  C.  86 ;  Peck  v.  MaUams, 
10  N.  Y,  509  ;  jFry^  v.  Rockefeller,  63  id.  268  ;  Campbell  v. 
-Efoytf,  23  Barb.  554 ;  Wood  v.  TFtYwm*,  1  Couist.  77 ;  -3/arm, 
Be<?r,  v.  Pmfe,  2  Sandf .  Ch.  272  ;  Nat.  Bk.  v.  Norton,  1 
Hill,  572 ;  Eoyt  v.  Thompson,  1  Seld.  320 ;  Field  on  Corpora- 
tions, §§  226,  247 ;  Johnson  v.  Bush,  3  Barb.  Ch.  207.) 

Thomas  M.  Howell  for  respondent.  The  requirements  of 
the  Revised  Statutes  having  been  substantially  complied  with  in 
the  certificate  it  is  sufficient.  {Jackson  v.  Gumaer,  2  Cow. 
552,  567 ;  Troup  v.  Eaigkt,  Hopk.  Ch.  239,  267 ;  Duval  v. 
Covenhoven,  4  Wend.  561 ;  Thurmam,  v.  Cameron,  24  id.  87, 
91 ;  Mariam  v.  Earsen,  4  Edw.  Ch.  70,  74,  75  ;  West  Point 
Iron  Co.  v.  Bemert,  45  N.  Y.  703 ;  Chanwin  v.  Tra^w^r,  18 
Mo.  531 ;  Mclntyre  v.  Ward,  5  Binn.  [Penn.]  296 ;  Mante  v. 
Bailey,  3  Dana  [Ky.],  Ill;  Barton  v.  Morris,  16  Ohio, 
408 ;  Cummings  v.  Zttm,  11  HI.  123.)  A  substantial  com- 
pliance with  the  act  on  the  subject  of  acknowledgment  or  proof 
is  sufficient,  without  a  minute  attention  to  form.  {Sharp  v. 
Eamilton,  7  Halst.  [N.  J.]  110 ;  Vance  v.  Schuyler,  1  Gilm. 
[HI.]  160.)  The  seal  of  a  corporation,  affixed  to  an  in- 
strument, is  of  itself  prima  facie  evidence  that  it  was  so 
affixed  by  authority  of  the  corporation ;  it  lies  with  the  party 
objecting  to  the  due  execution  of  the  instrument,  to  show  that 
the  corporate  seal  was  affixed  to  it  surreptitiously  or  improperly. 
The  same  holds  good  in  regard  to  the  signature  of  the  presi- 
dent. {Lovette  v.  The  Steam  Saw-Mill  Assn.,  6  Paige's  Ch. 
54;  Flint  v.  Clinton  Co.,  12  N.  H.  430;  Chouguette  v. 
Barada,  28  Mo.  491 ;  Bk.  of  V.  S.  v.  Dandridge,  12  Wheat. 
70.)  The  attestation  clause  of  the  mortgage  is  sufficient.  (Eaven 
v.  Adams,  4  Allen  [Mass.],  80 ;  Osborn  v.  Tunis,  1  Dutcher 
[N.  J.],  633,  661 ;  C.  &  C.  C.  D.  Co.  v.  BusseU,  68  111.  426; 
4  Edw.  Ch.  75  ;  Jackson  v.  OUchrist,  15  Johns.  111.)  The 
subscribing  witness  to  the  mortgage,  although  a  stockholder, 
was  a  competent  witness  to  prove  its  execution.     (1  Green- 
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had  any  interest  in  any  real  or  personal  estate,  except  the 
remnant  of  the  old  library  aforesaid. 

We  think  the  position  taken  by  the  appellant,  that  the 

until  after  the  dissolution  of  the  corporation  is  not  well  taken. 
The  resolution  recites  that  the  $1,000  "  be  appropriated  to  the 
Ontario  Female  Seminary,  to  be  applied  to  the  business  of  that 
institution,  on  the  conditions  that  when  the  Ontario  Female 
Seminary  shall  cease,  the  said  sum  of  $1,000  shall  be  returned 
on  demand."  It  is  manifest  that  the  intent  of  this  resolution 
was  that  when  the  Female  Seminary  should  cease  to  carry  on 
the  business  to  which  this  money  was  to  be  applied,  the  money 
was  to  be  returned.  But  it  is  insisted  that  this  resolution, 
although  embodied  in  the  mortgage,  constitutes  no  part  of  the 
contract,  and  can  have  no  force  except  as  a  preamble  or  recital, 
and  that  as  such  it  cannot  control  the  plain  words  of  the  body 
of  the  deed.  But  a  preamble  or  recital  is  often  an  aid  to  the 
construction  of  a  written  instrument,  and  it  is  declared  in 
the  mortgage  immediately  following  the  resolution :  "  Now  if 
in  the  event  of  the  said  seminary  ceasing,  the  said  party  of  the 
first  part  shall  not  pay,"  etc.  The  same  meaning  which  at- 
taches to  the  phrase  'seminary  shall  cease,"  found  in  the 
resolution,  must  also  be  attached  to  the  words  "  seminary  ceas- 
ing," found  in  the  body  of  the  contract.  The  seminary  was 
incorporated  for  the  sole  purpose  of  conducting  a  school  for 
the  education  of  females.  Under  its  charter  it  possessed  no 
other  franchise,  and  could  transact  no  business,  except  such 
as  was  incident  to  the  proper  enjoyment  of  such  franchise. 
It  was  the  object  and  purpose  of  this  loan  to  aid  it  in  the 
carrying  on  of  such  business.  So  long  as  the  business  was  con- 
tinued the  loan  could  remain.  When  the  corporation  ceased 
to  keep  and  maintain  a  female  school  or  seminary  of  learning, 
or  to  exercise  the  franchise  conferred  by  the  act  under  which 
it  was  incorporated,  and  had  no  longer  the  means  to  enable  it 
further  to  perform  the  duties  devolving  upon  it  as  a  corpora- 
tion, we  think  the  seminary  ceased  within  the  meaning  of 
the  contract,  and  the  contingency  upon  which  the  plaintiff  was 
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at  liberty  to  demand  the  money  loaned  had  occurred.  Had 
the  parties  intended  to  make  the  right  of  the  plaintiff  to  de- 
mand the  repayment  of  the  money  dependent  upon  the  dissolu- 
tion of  the  corporation,  other  and  different  language  would 
have  been  used.  We  think  the  breach  of  the  condition  of  the 
mortgage  is  well  pleaded  in  the  complaint,  and  that  no  error 
was  committed  by  the  referee. 

As  the  referee  found  that  the  defendants  had  no  actual  knowl- 
edge of  the  plaintiff's  mortgage,  it  becomes  important  to  con- 
sider  whether  it  was  properly  recorded.  If  it  was  not,  it  was 
not  notice  to  the  defendants,  and  their  title  acquired  under  the 
second  mortgage  would  be  prior  and  paramount  to  the  plaint- 
iff's lien. 

The  appellant's  counsel  insists  that  the  certificate  of  acknowl- 
edgment of  the  execution  of  the  mortgage  by  the  Ontario  Fe- 
male Seminary  was  insufficient,  and  the  mortgage  was  not, 
therefore,  properly  recorded.  The  mortgage  is  signed  by  John 
Greig,  president,  with  the  seal  of  the  corporation  attached. 
The  only  proof  produced  of  the  execution  of  the  mortgage  is 
found  in  the  certificate  of  the  commissioner  of  deeds.  The 
execution  was  proved  on  the  24th  day  of  April,  1828,  by  Mark 
EL  Sibley,  a  subscribing  witness  thereto,  and  is  as  follows: 

"Ontario  County,  88.: 

"On  the  24th  day  of  April,  1828,  before  me,  a  commis- 
sioner of  said  county  to  take  the  acknowledgment  of  deeds, 
etc.,  comes  Mark  H.  Sibley,  to  me  known  to  be  the  sub- 
scribing witness  to  the  foregoing  deed,  and  who,  being  by  me 
duly  sworn,  deposes  that  he  knows  John  Greig,  the  person  de- 
scribed in,  and  who  has  executed  said  deed,  and  that  he  saw 
the  said  John  Greig  execute  the  same,  and  that  the  seal  thereto 
affixed  is  the  seal  of  the  Ontario  Female  Seminary. 

"(Signed.)  J.  CHIPMAN." 

The  sufficiency  of  the  proof  of  the  execution  must  be  deter- 
mined by  the  law  in  force  at  the  time  it  was  taken.  (Peek  v. 
Mallwns,  10  N.  Y.  539  ;  Fart  v.  Burch,  6  Barb.  60.)  By  the 
law  in  force  at  the  time  of  this  acknowledgment,  it  was  pro- 
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vided  that  no  such  proof  shall  be  taken,  unless  the  officer  taking 
the  same  shall  know  the  person  making  such  proof,  or  have 
satisfactory  evidence  that  he  is  a  subscribing  witness  to  such 
deed,  conveyance,  or  writing,  and  that  such  witness  knows  the 
person  who  executed  the  same,  all  of  which  shall  be  inserted 
in  the  said  certificate  of  such  acknowledgment  or  proof. 
(1  Eev.  Laws,  1813,  §  1,  p.  369.)  We  are  unable  to  see  wherein 
the  certificate  in  this  case  fails  to  comply  with  the  law  then  in 
force.  Mark  EL  Sibley  was  a  subscribing  witness.  The  com- 
missioner of  deeds  certified  that  he  knew  him  to  be  such 
subscribing  witness,  and  that  the  witness,  being  duly  sworn, 
deposed  that  he  knew  John  Greig,  the  person  described  in 
and  who  executed  the  said  deed,  and  that  he  saw  the  said  John 
Greig  execute  the  same,  and  that  the  seal  thereunto  affixed  is 
the  seal  of  the  Ontario  Female  Seminary. 

The  attestation  clause  of  the  mortgage  is  in  these  words : 
"  In  witness  whereof  the  parties  of  the  first  part  have  caused 
these  presents  to  be  signed  by  their  president,  and  sealed  with 
their  corporate  seal,  the  day  and  year  first  above  written." 
And  the  mortgage  is  signed  by  John  Greig,  president.  If  it 
were  necessary  for  the  certificate  to  show  that  the  subscribing 
witness  testified  that  he  knew  Greig  to  be  the  president  of  the 
company,  we  think  that  this  fact  may  be  within  the  lair  inter- 
pretation of  his  testimony,  as  contained  in  the  certificate.  John 
Greig  is  described  in  the  attestation  clause  as  president,  and 
the  witness  says  he  knows  John  Greig,  the  person  described  in 
and  who  executed  the  deed,  and  he  saw  him  execute  the  same. 
It  would  be  too  technical  to  say  that  this  does  not  mean  that 
he  knew  him  to  be  the  president,  as  therein  described.  We 
think  the  certificate  a  substantial  compliance  with  the  statute 
of  1813,  and  that  is  sufficient.  (Jackson's  E£r,  etc.,  v. 
Ghimaer,  2  Cow.  552 ;  Troup  v.  Haight,  Hopk.  Ch..  239 ; 
Dtwal  v.  Covenhoveiiy  4  Wend.  561 ;  Meriwm  v.  Horsey 
4  Edw.  Oh.  70 ;  Mclntire  v.  Ward,  5  Binney,  296 ;  West 
Point  Iron  Go.  v.  Reymert,  45  N.  T.  703.) 

It  is  further  objected  that  it  does  not  appear  that  Greig,  the 
president,  had  been  authorized  by  the  corporation  to  execute 
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the  mortgage.  The  attestation  clause  recites  that  "  the  parties 
of  the  first  part  have  caused  these  presents  to  be  signed  by 
their  president,  and  sealed  with  their  corporate  seal."  "  Where 
the  common  seal  of  a  corporation  appears  to  be  affixed  to 
an  instrument,  and  the  signatures  of  the  proper  officers  are 
proved,  the  courts  are  to  presume  that  the  officers  did  not  ex- 
ceed  their  authority,  and  the  seal  itself  is  prima  facie  evidence 
that  it  was  affixed  by  proper  authority."  (Angell  and  Ames  on 
Corporations,  §  224  ;  Osborne  v.  Tunis,  1  Dutch.  [N.  J.]  633  ; 
Lovett  v.  Steam  Saw-Mill  Asm.,  6  Paige's  Ch.  54 ;  FliM  v. 
Clinton  Co.  Trustees,  12  N.  H.  430 ;  Ckouquette  v.  Bwrada,  28 
Mo.  491 ;  Bank  of  the  United  States  v.  Dcmdridge,  12  Wheat, 
opinion,  70.)  "The  certificate  of  the  acknowledgment  of  a 
deed  is  received  without  proof  of  the  official  character  of  the 
officer  granting  it."  {Thwrman  v.  Cameron,  24  Wend.  91, 
92.)  The  contrary  must  be  shown  by  the  objecting  party. 
At  the  time  of  the  acknowledgment  of  this  mortgage  the  law 
did  not  require  the  subscribing  witness  to  state  the  place  of  his 
residence,  this  requirement  being  first  introduced  in  the  Re- 
vised Statutes,  which  took  effect  January  1,  1830.  (1  R.  S., 
§  12,  p.  758.)  This  certificate,  being  a  substantial  compliance 
with  the  statute,  would  be  valid  even  if  not  in  the  exact  words 
of  the  statute. 

There  is  no  force  in  the  objection  that  Chipman  was 
authorized  to  take  the  acknowledgment  of  deeds,  but  not 
of  mortgages.  A  mortgage  is  a  deed  with  a  condition  ;  being 
a  mortgage-deed  it  was  properly  recorded  in  the  book  of  mort- 
gages. 

The  fact  that  Sibley,  at  the  time  of  the  execution  of  the 
mortgage,  was  the  owner  of  three  shares  of  capital  stock  of  the 
seminary,  did  not  render  him  an  incompetent  witness  to  prove 
the  execution  of  the  paper  He  was  not  an  interested  witness 
within  the  meaning  of  the  statute.  He  was  a  witness  to  estab- 
lish a  claim  against  the  corporation,  and,  therefore,  adverse  to 
his  interest.  It  was  never  a  valid  objection  to  a  witness  that 
he  was  interested,  when  he  was  called  to  testify  adversely  to 
such  interest.    And,  finally,  it  is  insisted  that  the  action  can- 
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not  be  maintained,  because  the  complaint  does  not  allege  the 
plaintiff  to  be  a  corporation.  The  plaintiff  sued  as  a  corporation, 
and  the  answer  does  not  contain  an  affirmative  allegation  that 
the  plaintiff  is  not  a  corporation.  Without  such  an  allegation 
in  the  answer  proof  of  the  corporate  existence  of  the  plaintiff 
was  unnecessary.  (2  B.  S.  458,  §  3 ;  Bank  of  Genesee  v.  The 
Patehin  Bank,  18  N.  Y.  309 ;  Stoddard  et  al.  v.  Onondaga 
Annual  Conference  of  the  Methodist  Protestant  Church,  12 
Barb.  573;  Watervitte  Manufacturing  Co.  v.  Bryan  dk 
Broum,  14  id.  182.)  The  plaintiff  sued  as  a  corporation.  If 
an  averment  that  it  was  a  corporation  was  necessary  the  defect 
appeared  upon  the  face  of  the  complaint,  and  the  objection 
should  have  been  taken  either  by  demurrer  or  answer.  A  mere 
denial  that  there  is  any  corporation  or  corporate  body  known 
as  The  Trustees  of  the  Canandarqua  Academy  raises  no  issue. 
The  defect  is  not  one  of  substance.  (12  Barb.,  supra.)  This 
action  was  commenced  before  section  1775  of  the  present  Code 
went  into  effect,  and  the  complaint  was  not  required  to  con- 
form to  its  provisions. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Eapallo,  J.,  absent 

Judgment  affirmed. 


MEMORANDA 


or  THE 


CAUSES  DECIDED   DURING   THE  PERIOD  EMBRACED    IN  THIS 
VOLUME,  WHICH  ARE  NOT  REPORTED  IN  PULL. 


Michael  Gebnon,  Appellant,  v.  Joseph  B.  Hoyt,  Impleaded, 

etc.,  Respondent. 

Where  a  partnership  business  is  done  in  the  name  of  an  individual  member 
of  the  firm,  the  burden  is  upon  one,  seeking  to  charge  the  copartnership 
upon  a  note  given  for  money  loaned,  executed  in  the  name  of  such  in- 
dividual member,  to  show  that  the  money  was  borrowed  for  or  ap- 
propriated to  the  use  of  the  firm,  or  at  least  that  the  name  was  in  fact 
used  to  denote  the  firm. 

(Argued  June  14, 1882  ;  decided  October  10, 1882.) 

This  action  was  brought  against  defendants  as  alleged  co- 
partners doing  business  in  the  name  of  the  defendant  Weed, 
upon  two  promissory  notes  executed  in  his  individual  name, 
made  payable  to  his  order  and  indorsed  by  him.  They  were 
given  for  money  loaned  to  Weed. 

The  principal  questions  presented  and  the  facts  pertinent 
thereto  appear  in  the  following  extracts  from  the  opinion. 

"  The  liability  of  the  defendant  in  this  action  depended 
upon  two  facts ;  first,  whether  the  name  signed  and  indorsed 
upon  the  notes  was  used  to  designate  a  firm ;  and  second, 
whether  he  was  a  member  of  that  firm.  {So.  Gar.  Bank 
v.  Case,  8  B.  &  0.  427;  Mo  parte  Law,  3  Deac.  541;  Lindley 
on  Partnership,  342.)  These  questions  were  submitted  to  the 
jury,  and  their  verdict  in  his  favor  must  be  deemed  conclusive, 
unless  they  were  brought  to  it  by  some  error  of  the  trial  court. 
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The  learned  counsel  for  the  appellant  contends,  first,  that 
the  jury  should  have  found  "  that  such  partnership  existed  in 
1872 "  (the  time  when  the  notes  in  controversy  bear  date), 
alleging  that  the  evidence  was  all  that  way,  and  was  neither 
"  incredible  nor  improbable."  This  claim  was  not  made  at  the 
trial,  nor  was  there  any  objection  to  its  submission  to  the  jury  as 
a  fact,  which  upon  the  evidence  might  be  found  either  way. 
It  is  now  too  late  to  raise  the  question.  I  have,  however, 
looked  into  the  evidence,  and  find  that  whatever  relation  Mr. 
Hoyt  may  have  had  to  or  with  Mr.  Weed  in  the  business  car- 
ried on  prior  to  1869,  might  upon  that  evidence  be  fairly  said 
to  have  terminated  in  that  year. 

Second^  the  appellant  asked  the  court  to  charge  that  if  the 
jury  find  "  0.  A.  Weed  "  was  the  firm  name  or  style  of  the  co- 
partnership, and  Mr.  Weed  was  not  engaged  in  any  other  bus- 
iness at  the  time  the  notes  were  made,  the  presumption  is  that 
the  notes  were  the  notes  of  the  copartnership,"  and  this  being 
refused,  he  excepted.  As  applied  to  this  case,  the  request  in- 
volved an  abstraction.  The  plaintiff  proceeded  upon  a  different 
theory.  He  undertook  to  show  by  the  evidence  of  the  origi- 
nal holder  of  the  notes  that  at  the  time  of  their  inception, 
Weed  represented  that  the  money  which  formed  their  consider- 
ation was  for  the  use  of  the  business  alleged  to  be  conducted 
by  the  firm,  and  this  was  met  by  the  defendant,  who  by  Weed 
contradicted  that  evidence  and  gave  testimony  tending  to  show 
that  instead  thereof  he  then  stated  he  wanted  the  money  as  an 
individual  and  for  purposes  of  his  own ;  and  so  the  case  was 
submitted  to  the  jury,  the  court  saying,  "to  entitle  the  plaint- 
iff to  recover  he  must  satisfy  the  jury,  first,  that  a  partnership 
existed  between  Hoyt  (the  defendant)  and  Weed,  and  that  the 
copartnership  business  was  carried  on  under  the  name  of 
Weed  alone,  and  also  that  Weed,  when  he  borrowed  the  money 
of  Mrs.  Norton,  represented  in  effect  that  he  borrowed  it  for 
the  use  of  the  copartnership. 

There  was  no  exception  to  either  of  these  propositions,  and 
instead  of  charging,  as  the  learned  counsel  assumes,  "  that  the 
plaintiff  must  satisfy  the  jury  that  the  money  was  borrowed 
for  the  copartnership,"  the  court  at  his  request  told  the  jury 
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that  if,  at  the  time  he  borrowed  the  money,  Weed  told  Mrs. 
Norton  (the  lender)  that  he  wanted  it  for  the  business  of  the 
partnership,  it  made  no  difference  what  use  he  put  it  to  after 
he  got  it. 

There  was  no  place,  therefore,  for  the  presumption  now  con- 
tended for,  and  whatever  the  rule  may  be  when  a  note  signed 
in  the  name  of  an  individual  is  given  in  the  business  of  a  firm 
conducted  under  it  or  in  matters  apparently  relating  thereto, 
as  in  Bcmk  of  Rochester  v.  Monteath  (1  Denio,  402),  it  can 
have  no  application  to  a  case  where  the  sole  consideration  is  a 
loan  of  money,  which  the  necessity  or  whim,  as  well  as  the 
business  of  an  individual  may  require.  Jjx  such  a  case  it  would 
seem  that  the  plaintiff,  seeking  to  charge  the  partnership,  as- 
sumes the  burden  of  proving  that  the  money  was  borrowed 
for,  or  appropriated  to,  the  use  of  the  firm,  or  at  least  that  the 
name  was  in  fact  used  to  denote  all  the  partners.  (Story  on 
Partnership,  §  139  [6th  ed.]  ;  Iindley  on  Partnership,  342.) 

Third.  It  is  also  argued  that  if  for  any  reason  the  notes 
sued  upon  should  be  held  to  be  the  individual  notes  of  C.  A. 
Weed,  the  appellant  may  resort  to  and  recover  the  original  con- 
sideration. This  view  of  the  case  was  not  presented  at  the 
trial,  and  it  cannot  be  started  upon  appeal." 

John  &  D&oebm  for  appellant. 

Thomas  G.  Hitch  for  respondent. 

Daxfobth,  J.,  reads  for  affirmance,  with  costs. 
All  concur. 
Judgment  affirmed. 
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Eenby  Clews  et  aL,  Respondents,  v.  Peter  Kehb,  Impleaded,       181DS47S 

etc.,  Appellant. 

(Argued  Jane  15, 1883 ;  decided  October  10, 1882.) 

The  declarations  of  a  farmer  holder  of  a  promissory  note,  although  made 
after  the  maturity  of  the  note,  and  while  it  was  in  his  possession,  are  in- 
admissible  against  a  purchaser  for  value. 

Siokels  —  Vol.  XLV.        80 
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This  was  an  action  upon  a  promissory  note  for  $5,875,  exe- 
cuted October  2,  1879,  in  the  name  of  the  firm  of  Peter 
Kehr  &  Co.,  of  which  firm  defendants  were  at  that  time  the 
members,  made  payable  to  defendant  Stauf  and  by  him  in- 
dorsed. 

Plaintiff's  evidence  was  to  the  effect  that  the  note  was,  with 
the  express  consent  and  direction  of  defendant  Kehr,  executed 
and  delivered  by  Stauf  to  his  wife  who,  was  the  daughter  of 
Kehr,  as  a  payment  of  the  sum  of  $5,000,  with  interest, 
which  Kehr  had  given  in  January,  1877,  to  his  said  daughter, 
which  she,  at  his  request,  had  loaned  to  her  husband  to  en- 
able him  go  into  the  firm.  Defendant  Kehr,  who  alone  de- 
fended, denied  that  the  note  was  given  with  his  consent  or 
knowledge,  and  claimed  that  it  was  not  in  fact  made  until  after 
the  dissolution  of  the  firm.  The  material  questions  presented 
on  the  appeal  appear  in  the  following  extracts  from  opinion. 

"  The  exceptions  argued  on  this  appeal  relate  to  the  admis- 
sion and  rejection  of  evidence,  and  the  manner  in  which  the 
case  was  submitted  to  the  jury  by  the  trial  judge. 

An  alleged  balance-sheet,  purporting  to  show  the  assets  and 
liabilities  of  the  firm  of  Peter  Kehr  &  Co.,  on  January  1, 1880, 
and  which  did  not  mention  the  note  in  controversy,  among  the 
bills  payable,  was  offered  in  evidence  and  rejected.  It  was  a 
paper  made  after  the  dissolution  of  the  firm,  and  by  or  under 
the  direction  of  Kehr  alone.  It  was  not  a  production  of  the 
partnership  books ;  it  was  not  proved  to  be  a  transcript  from  or 
a  copy  of  such  books ;  nor  an  accurate  summary  of  their  con- 
tents. It  had,  therefore,  even  as  against  Stauf,  no  force  or 
effect  of  its  own,  and  could  only  be  made  available  by  proof 
that  he  admitted  its  correctness.  It  was  as  his  admission,  and 
not  from  its  inherent  character,  that  it  was  capable  of  affecting 
the  issues  involved.  If  he  had  been  the  plaintiff  in  the  action, 
seeking  to  enforce  the  note,  such  admission  would  have  been 
competent,  because  that  of  a  party  to  the  record.  But,  as 
against  Clews  &  Co.,  who  became  holders  of  the  note  for 
value,  his  admissions,  even  while  in  possession  of  the  security, 
made  to  Kehr,  and  forming  no  part  of  the  res  gestae  were 
simply  the  unsworn  declarations  of  a  third  person,  and  so  in- 
admissible.   {Paige  v.  Cagwm^  7  Hill,  361 ;  Tausley  v.  Barry  > 
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16  N.  T.  497 ;  Von  Sachs  v.  Eretz,  72  id,  553-4.)  The  situ- 
ation here  is  that  of  one  of  two  defendants  seeking  to 
prove  the  declarations  made  to  him  of  his  associate  against  the 
absent  plaintiff.  Upon  this  ground  and  for  this  reason  the  of- 
fered proof  was  rejected.  It  is  not  now  claimed  to  have  been 
admissible  as  independent  evidence  of  the  fact,  to  establish 
'  which  it  was  offered,  but  as  a  contradiction  of  Stauf .  The  at- 
tention of  the  latter  had  not  been  called  to  it,  and  for  that  rea- 
son such  contradiction  was  not  permissible.  It  is  said,  how- 
ever, that  this  precise  ground  of  objection  was  not  taken,  and 
if  it  had  been  suggested  could  have  been  easily  obviated.  That 
is  true ;  and  would  constitute  a  sufficient  answer  if  the  balance- 
sheet  had  been  offered  either  generally,  for  all  legitimate  pur- 
poses, or  specially,  to  contradict  the  witness.  But  the  offer 
was  in  neither  of  these  forms.  The  purpose  of  the  evidence 
was  definitely  stated  to  be  that  of  proving  the  non-existence  of 
the  note  prior  to  the  dissolution,  as  a  distinct  fact ;  and  the 
objection  was  properly  shaped  and  limited  to  the  declared  pur- 
pose of  the  offer.  To  allow  it  now  for  a  different  purpose,  not 
disclosed  at  the  trial,  would  be  to  make  artifice  possible,  and 
permit  counsel  to  be  successfully  misled ;  for  it  is  scarcely  to 
be  doubted  that  if  the  purpose  of  contradiction  had  been  stated, 
or  the  evidence  offered  generally  and  without  explanation  lim- 
iting and  defining  its  object,  the  proper  objection  would  have 
been  interposed.  It  is  further  to  be  considered  that  the  alleged 
admission  was  scarcely  shown  to  have  been  such.  The  wit- 
ness, Stauf,  examined  the  balance-sheet,  but  did  not  assent  to 
its  correctness.  On  the  contrary,  he  claimed  it  to  be  incorrect, 
for  he  disputed  its  result.  He  did  not  undertake  to  point  out 
its  errors.  He  was  not  called  upon  to  do  so.  He  said  enough 
to  make  it  impossible  to  claim  that  he  was  bound  by  its  con- 
tents upon  the  ground  of  assent.  For  these  reasons  we  think 
the  ruling  of  the  trial  court  was  correct. 

We  do  not  see  how  the  notice  of  dissolution,  claimed  to  have 
been  sent  to  Clews  &  Go.,  was  material  for  any  purpose.  The 
note  held  by  the  latter  purported  to  have  been  made  months 
before,  and  during  the  conceded  existence  of  the  partnership, 
and  to  be  one  of  the  very  firm  liabilities  which  the  notice  de- 
clared were  to  be  assumed  and  settled  by  Eehr.    There  was 
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nothing  upon  the  face  of  the  notice  calculated  to  put  Clews  & 
Go.  upon  inquiry  as  to  the  validity  of  the  note  in  question. 
The  evidence  stricken  out,  of  the  mailing  of  such  a  notice, 
addressed  to  Clews  &  Co.,  in  an  unsealed  envelope,  was  for 
that  reason  immaterial. 

The  defendant's  counsel  made  several  requests  to  charge 
which  were  refused.  The  first  two  were  objectionable  because 
they  assumed  and  asserted  as  a  fact  in  the  case  that  Clews  & 
Co.  took  the  note  by  transfer  from  Stauf ,  and  on  the  basis  of  a 
separate  and  personal  transaction  with  him.  That  was  not 
true.  They  took  it  from  Stauf  s  wife  as  their  immediate  in- 
dorsee, at  first,  for  collection  on  her  account,  and  afterward  as 
collateral  to  a  loan  or  advance  made  by  them  to  her  on  the 
purchase  of  stocks. 

To  the  statement  in  the  charge  that  the  note  in  question  was 
given  on  the  2d  of  October,  1879,  which  was  the  date  on  its 
face,  there  was  an  exception,  accompanied  by  a  request  to 
charge  that  it  was  for  the  jury  to  determine  that  question. 
The  request  was  substantially  granted ;  the  court  saying  in  re- 
ply that  notwithstanding  the  date  of  the  note  it  might  be 
shown  to  have  been  made  at  another  time.  To  the  charge 
thus  modified  no  further  objection  was  interposed ;  and  as  the 
last  direction  given  to  the  jury  they  were  expressly  told,  in  the 
language  of  defendant's  counsel  adopted  by  the  judge,  that 
from  the  entire  evidence  they  were  to  determine  whether  the 
note  was  delivered  to  Mrs.  Stauf  on  the  day  of  its  date." 

jB.  F.  Watson  for  appellant.    • 

Albert  A.  Abbott  for  respondent. 

Finoh,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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John  Devine,  Respondent,  v.  Nathaniel  R.  Mills  et   al., 

Appellants. 

(Argued  June  19,  1883 ;  decided  October  10, 1882.) 

Rewry  W.  Johnson  for  appellant. 

James  Flynn  for  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


Hamilton  Rose,  as  Administrator,  etc.,  Appellant,  v.  Helen 

M.  Warren  et  al.,  Respondents. 

(Argued  Jane  27,  1882;  decided  October  10,  1882.) 

ff.  D.  Tucker  for  appellant. 

Wm.  S.  Oliver  for  respondents. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Tract,  J.,  absent 

Order  affirmed. 


In  re  Assignment  of  John  E.  Stowell  et  al.,  for  the  Benefit 

of  Creditors. 

(Argued  June  27, 1882 ;  decided  October  10, 1882.) 

Reported  below,  26  Hun,  258. 

G.  Z.  Smith  for  appellant. 

RosweU  H.  Moss  for  respondent. 

Agree  to  dismiss  appeal.    No  opinion. 
All  concur,  except  Tract,  J.,  absent. 
Appeal  dismissed. 
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Henry   Stedekjsb,    Respondent,    v.    Hestry   O.    Beenakd, 

Appellant. 

(Argued  Jane  27,  1882  ;  decided  October  10,  1882.) 

Scunud  Hand  for  appellant 

JVathaniel  O.  Moak  for  respondent. 

Agree  to  dismiss  appeal.    No  opinion. 
All  concur. 
Appeal  dismissed. 


Helie  Trembly,  as  Administrator,  etc.,  Appellant,  v.  The 
Gouvebneub  Pulp  Company,  Respondent. 

(Submitted  June  27, 1882  ;  decided  October  10,  1882.) 

Russell  &  Sobmson,  for  appellant. 

Edwwrd  27.  Nea/ry  for  respondent. 

Agree  to  dismiss  appeal.    No  opinion. 
All  concur. 
Appeal  dismissed. 


John  Gross  et  aL,  Respondents,  v.  Arthur  Welwood  et  aL, 

Appellants. 

(Argued  June  28, 1882  ;  decided  October  10, 1882.) 

This  was  an  action  of  ejectment  to  recover  certain  land  in  the 
city  of  Brooklyn.  Plaintiff  claimed  title  through  John  Gross, 
who  was  conceded  to  be  the  former  owner.  Defendants  claimed 
through  one  Bergen,  first,  as  mortgagee  in  possession  under  a 
mortgage  executed  by  said  Gross ;  and  second,  as  purchaser  of 
a  tax  lease  executed  by  the  city  to  Bergen.    The  court   held 
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that  there  could  be  no  adverse  title  acquired  under  either,  and 
it  was  for  defendants  to  show  that  they  had  a  right  to  their 
possession.  {Bedell  v.  Shaw,  59  N.  Y.  46.)  The  tax  lease  was 
void,  and  defendants  appear  to  have  abandoned  on  the  trial  all 
claim  under  it.  The  evidence  as  to  possession  by  Bergen  was 
conflicting.  The  court  say,  "  it  was,  therefore,  an  issue  which 
the  jury  alone  could  determine.  It  was  for  them  to  say 
whether  Bergen  was  in  fact  in  possession,  and  if  so,  the  char- 
acter of  that  possession,  and  whether  lawfully  acquired  or  not. 
(Trimm  v.  Marsh,  54  N.  Y.  599 ;  13  Am.  Rep.  623 ;  Mad.  Ave. 
Church  v.  Oliver  St.  Bap.  Church,  73  N.  Y.  94) ;  and  as  the 
verdict  established  that  defendants'  possession  was  not  taken 
under  the  mortgage,  plaintiffs  were  entitled  to  recover." 

John  E.  Bergen  for  appellants. 

William  J.  Qaynar  for  respondents. 

Danfoeth,  J.,  reads  for  affirmance,  with  costs. 
All  concur. 
Judgment  affirmed. 


George  Sandrogk  et  ai.,  Appellants,  v.  The  Cnr  of  Buffalo, 

Respondent. 

(Argued  Jane  38, 1882 ;  decided  October  10, 1882.) 

David  F.  Day  for  appellants. 

P.  A.  Matteson  for  respondent. 

•  Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 
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Henry  W.  Sage,  Appellant,  v.  Edward  Roberts,  Respondent. 


(Argued  June  2, 1888 ;  decided  October  17,  1883.) 


William  G.  HioM  for  appellant. 

Framk  Warner  Angel  for  respondent. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Tract,  J.,  who  takes ;no  part. 

Judgment  affirmed. 
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George  T.  Stearns,  Respondent,  v.  Cyrus  W.  Field,  Ap- 
pellant. 


When  the  testimony  of  an  expert  is  proper,  counsel  may  ask  a  hypothetical 
question,  assuming  the  existence  of  any  state  of  facts  which  the  evidence 
fairly  tends  to  justify. 

An  error  in  the  assumption  does  not  make  the  interrogatory  objectionable, 
if  it  is  within  the  possible  or  probable  range  of  the  evidence. 

It  seems  that  such  a  question  is  not  improper,  because  it  includes  only  a 
part  of  the  facts  in  evidence. 

The  party  upon  whom  rests  the  burden  of  proof  as  to  an  issue  in  an  action 
is  not  bound  to  establish  it  beyond  a  reasonable  doubt ;  it  is 
sufficient  if  his  evidence  preponderates,  although  not  free  from  doubt ; 
all  that  is  required  of  him  at  the  beginning  is  to  give  competent  evidence 
sufficient,  if  undisputed,  to  establish  the  truth  of  his  averments. 

(Argued  June  6,  1883  ;  decided  October  17,  1882.) 

The  nature  of  the  action  and  the  material  questions  presented 
in  this  case  appear  in  the  following  extracts  from  the  opinion : 

"  The  complaint  exhibited  a  claim  for  '  fair  and  reasonable 
compensation '  for  services  rendered  the  defendant  at  his  re- 
quest, and  upon  the  trial  sufficient  evidence  was  produced  to 
call  for  its  submission  to  the  jury.  Their  verdict  does  not 
exceed   the    sum    proven,    but    it    was  established  by  the 
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opinions  of  witnesses  answering  a  question  objected  to  by 
the  defendant  '  as  being  purely  hypothetical,  assuming  facts 
not  proved.'  It  should  be  observed  that  neither  the  com- 
petency of  the  witness,  nor  the  propriety  of  that  mode  of 
proof,  was  disputed.  These  topics,  therefore,  are  not  before  us, 
and  our  inquiry  is  to  be  limited  by  the  ground  taken  by  counsel, 
viz. :  '  the  question  assumed  what  had  not  been  proved.' 

"It  is  well  settled  that  when  the  testimony  of' experts  is 
proper,  counsel  may  assume  the  existence  of  any  state  of  facts 
which  the  evidence  fairly  tends  to  justify.  (  William  T.  Filer 
v.TheNew  York  Cent.  B.  JS.  0>.,  49  N.  Y.  42.)  InOwfoy 
v.  The  People  (83  id.  464),  the  point  was  distinctly  pre- 
sented, and  the  court  said :  '  The  very  meaning  of  the  word 
(hypothetical)  is  that  it  supposes,  assumes  something  for  the 
time  being.'  The  facts  are  assumed  for  the  purposes  of  the 
question,  and  unless  they  are  found  by  the  jury  to  be  as 
assumed,  the  opinion  called  for  can  have  no  weight.  A  strik- 
ing illustration  of  the  extent  to  which  the  rule  is  carried  is 
found  in  Harnett  v.  Qarvey  (66  N.  Y.  641),  where  it  is  held 
that  an  error  in  the  assumption  does  not  make  the  interrogatory 
objectionable,  if  it  is  within  the  possible  or  probable  range  of 
the  evidence. 

"  Within  the  principle  on  which  these  decisions  stand  the  ap- 
pellant fails." 

After  a  discussion  of  the  evidence  to  show  that  the  questions 
were  justified,  the  opinion  continues. 

"  It  is  now  argued  by  the  appellant  that  the  question  is  de- 
fective in  that  it  did  not  state  enough.  This  objection  was  not 
made  at  the  trial.  If,  in  the  opinion  of  the  counsel,  there  was 
evidence  other  than  that  supposed  proper  for  the  witness  to 
consider,  his  attention  should  have  been  called  to  it  upon  cross- 
examination.  Such  a  question  is  not  improper,  because  it  in- 
cludes only  a  part  of  the  facts  in  evidence.  {Mercer  v.  Vose, 
67  K  Y.  56.)  " 

"The  appellant  urges,  however,  that  error  was  committed  by 
the  learned  trial  judge  in  refusing  to  charge  as  requested.  The 
requests  have  been  carefully  examined.  They  were  apparently 
made  before  the  charge,  and  in  most  instances  are  covered  by 
it.  Other  requests  involve  questions  of  fact  which  could  only 
Sickbls — Vol.  XLV.       81 
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be  determined  by  the  jury,  and  could  not  be  assumed  by  the 
judge.  Only  one  invites  especial  attention.  The  trial  judge 
was  asked  to  say  '  that  the  plaintiff  has  the  affirmative  of  the 
issue,  and  the  burden  of  proof  is  upon  him,  and  unless  his 
claim  is  made  good  beyond  a  reasonable  doubt,  the  verdict 
should  be  for  defendant.'  The  judge  charged  as  requested 
as  to  the  affirmative  of  the  issue  and  the  burden  of  proof,  but 
declined  to  charge  the  other  proposition.  In  this  he  is  sus- 
tained by  the  general  current  of  authority,  which  has  been 
thought  to  require  the  triers  of  fact  in  civil  cases  to  give  a 
verdict  to  the  party  in  whose  favor  the  evidence  preponder- 
ates, although  it  be  not  free  from  doubt.  ( N.  Y.  Guaranty 
and  Indemnity  Co.  v.  Gleason,  78  N.  T.  508-513 ;  3  Green- 
leaf  on  Evidence,  §  29 ;  Newie  et  ux.  v.  Zark  and  Hunt, 
2  Plow.  412.) 

The  plaintiff,  at  the  beginning,  must  by  evidence,  competent 
and  sufficient,  if  uncontradicted,  establish  the  truth  of  his  aver- 
ments. Id  this  instance  the  defendant,  by  going  without  objec- 
tion into  evidence  on  his  part,  conceded  the  sufficiency  of  the 
plaintiff's  case,  and  when  that  evidence  was  in,  it  was  for  the 
jury  to  decide  the  issue,  and  thus  determine  the  rights  of  the 
parties.  There  was  no  presumption  in  favor  of  one  or  the 
other ;  but  in  criminal  cases  the  presumption  of  innocence  of 
the  defendant  entitles  him,  in  case  of  doubt,  to  a  verdict.  The 
court  had  already  called  the  attention  of  the  jury  to  the  con- 
flicting evidence  of  the  contending  parties,  and  directed  them 
to  determine  whether  the  services  for  which  the  plaintiff 
claimed,  had  in  fact  been  rendered  to  the  plaintiff,  and  upon 
what  consideration.  The  charge  was  sufficient  and  the  excep- 
tion not  well  taken." 

David  Dudley  Field  for  appellant. 

Francis  C.  Harlow  for  respondent. 

Daotorth,  J.,  reads  for  affirmance. 
Andrews,  Oh.  J.,  Miller  and  Finch,  JJ.,  concur. 
Rapallo,  Earl  and  Tract.  JJ.,  dissent. 
Judgment  affirmed. 
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George  0.  Howard,  Respondent,  v.  George  Hates,  Appel- 
lant 

(Argaed  Jane  15, 1883  ;  decided  October  17, 1882.) 

B.  F.  Watson  for  appellant. 

Wm.  W.  Ladd  for  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


John  Beattie,  Survivor,  etc.,  Respondent,  v.  Thx  Delaware, 
Lackawanna  and  Western  Railroad  Co.,  Appellant. 

(Argued  June  29, 1882  ;  decided  October  17, 1882.) 

This  action  was  brought  to  recover  the  value  of  certain 
stone  used  in  the  construction  of  a  bridge  on  defendant's  road, 
alleged  to  have  been  delivered  at  defendant's  request  and,  upon 
its  promise  to  pay.  The  defense  was  that  the  stone  were  de- 
livered to  one  Howe,  who  had  the  contract  to  build  the  bridge 
and  to  furnish  the  materials.  The  referee  found,  upon  evi- 
dence the  court  deemed  sufficient,  that  the  stone  in  question  were 
drawn  and  delivered  under  the  direction  of  defendant's  officer, 
and  upon  its  promise  to  pay.  The  promise  was  made  by  one 
Archbald,  defendant's  chief  engineer,  and  upon  the  question  of 
his  authority  plaintiff  was  allowed  to  prove,  under  objection  and 
exception,  a  similar  purchase  of  cement  used  in  the  construction 
of  the  bridge,  which  was  paid  for  by  defendant.  Held  no  error. 
The  court  say :  "  It  was  pertinent  and  not  immaterial.  Archi- 
bald's authority  to  act  for  the  defendant,  in  relation  to  the  stone, 
was  in  issue;  it  might  be  established  by  circumstances,  and 
among  others  the  recognition  by  the  defendant  of  acts  on  his 
part  similar  in  character  to  those  in  controversy.  (Olcott  v. 
1  Tioga  R.  R.  Co.,  27  N.  T.  646,  560.)" 
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Hamilton  Odell  for  appellant. 

S.  B.  Crittenden  for  respondent. 

Danfobth,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


John  Fishkb  Reese  et  al.?  Respondents,  v.  John  A.  Ruthkb- 

fdbd,  Appellant. 

Interest  wm  allowed  upon  a  balance  for  moneys  loaned,  dae  prior  to  January 
1,  1880,  when  the  act  changing  the  rate  of  interest  went  into  effect 
(Chap.  688,  Laws  of  1879),  at  seven  per  cent,  up  to  that  date,  and  at  six 
per  cent  thereafter.  Held  no  error  ;  that  on  that  date  plaintiff  had  a 
vested  right  to  so  much  of  the  interest  as  had  accrued  at  the  rate  fixed  by 
law  prior  thereto,  of  which  right  the  act  did  not  attempt  to  deprive  him, 
and  could  not,  had  it  so  attempted. 

(Argued  October  11,  1882 ;  decided  October  24, 1882.) 

In  1870  and  1871  the  plaintiffs  were  stock  brokers  in  the 
city  of  New  York,  under  the  firm  name  of  Reese  &  Hill,  and 
the  defendant  during  those  years,  prior  to  July  1, 1871,  pur- 
chased and  sold  stocks  through  them  as  his  broken,  and  this 
action  was  commenced  to  recover  of  the  defendant  a  balance 
claimed  by  the  plaintiffs  to  be  due  them  on  account  of  their 
transactions  with  him.  The  transactions  were  entered  in  the 
books  of  the  plaintiffs,  and  accounts  were  from  time  to  time 
rendered  to  the  defendant,  the  last  being  rendered  shortly 
after  the  close  of  the  account. 

The  referee,  in  computing  interest  on  the  balance  of  the  ac- 
count due  the  plaintiffs,  allowed  interest  at  the  rate  of  seven 
per  cent  down  to  the  first  day  of  January,  1880,  and  thereafter 
at  the  rate  of  six  per  cent.  The  claim  was  made  on  the  part 
of  appellant  that  by  this  mode  of  computation  the  referee  com- 
mitted an  error.    Hdd  untenable. 

The  court  say,  "  We  are  of  opinion  that  the  mode  of  compu- 
tation was  right.    By  the  law  as  it  existed  prior  to  1880,  the 
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rate  of  interest  to  be  allowed  as  damages  in  such  a  case  was 
seven  per  cent,  and  on  the  first  day  of  January  the  plaintiffs 
had  a  vested  right  to  so  much  of  the  interest  as  had  accrued 
prior  to  that  date,  and  of  that  vested  right'  the  law  reducing 
the  rate  of  interest  did  not  attempt  to  deprive  'them,  and  it 
could  not  have  deprived  them  of  it  even  if  the  legislature  had 
attempted  so  to  do,  and  hence  no  error  was  committed." 

George  H.  Foreter  for  appellant. 

Hugh  Z.  Cole  for  respondent. 

Eabl,  J.,  reads  for  affirmance,  with  costs. 
All  concur,  except  Rapallo,  J.,  absent. 
Judgment  affirmed. 


Jacob  L.  Evbbitt,  Respondent,  v.  Jambs  R.  Oonklin,  Ap- 
pellant. 

(Argued  October  12, 1882;  decided  October  24, 1882.) 

The  complaint  in  this  action  alleged  in  substance  that  one 
Copley,  plaintiff's  assignor,  and  defendant  in  November,  1876, 
entered  into  an  agreement,  by  which  the  latter  agreed  to  sell  to 
the  former  a  farm,  he  agreeing  to  pay  $10,000  of  the  purchase- 
price  three  months  from  date  and  the  balance  in  installments, 
defendant  to  convey  free  of  incumbrances  on  payment  of  the 
$10,000.  In  December,  1876,  Copley  executed  to  defendant 
a  note  of  $500,  for  his  accommodation  but  with  the  agreement 
that  the  amount  thereof  might,  if  Copley  desired,  be  deducted 
from  the  $10,000  payment.  That  Copley  was  ready  and  will- 
ing to  perform  the  contract  at  the  expiration  of  the  three 
months,  but  that  defendant  was  unable  to  convey  free  of  in- 
cumbrances, and  thereupon  Copley  rescinded  the  contract 
That  defendant  transferred  said  note,  and  Copley  was  com- 
pelled to,  and  did  pay  the  same.     The  court  submitted  to  the 
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jury  two  questions,  first,  whether  the  note  was  an  accommo- 
dation note,  or  made  and  delivered  as  a  payment  on  the  con- 
tract ;  second,  if  given  as  a  payment,  was  there  a  failure  to  per- 
form on  defendant's  part  which  justified  Copley  in  rescinding. 
The  court  charged  in  substance  that  in  either  event  if  the  note 
was  simply  an  accommodation  note,  or  if  it  was  a  payment  and 
the  contract  was  rescinded  because  defendant  was  unable  to 
perform,  plaintiff  was  entitled  to  recover.  Defendant  excepted 
to  the  submission  of  the  last  question  to  the  jury,  claiming  that 
if  the  note  was  given  as  a  payment,  plaintiff  could  not  recover, 
as  the  complaint  was  simply  to  recover  moneys  paid  on  an  ac- 
commodation note. 

The  ctourt  here  say :  "  We  agree  with  the  learned  counsel  for 
the  appellant  in  the  fundamental  propositions  of  his  argument, 
that  there  was  but  a  single  cause  of  action  stated  in  the  com- 
plaint, and  that  it  could  not  be  displaced  on  the  trial  by  one 
different  and  inconsistent  with  it,  and  not  within  the  scope  of 
the  pleading.  But  we  disagree  with  him  as  to  what  the  essen- 
tial cause  of  action  stated  in  the  complaint  really  was.  He 
describes  it  as  an  action  to  recover  moneys  paid  on  an  accommo- 
dation note.  We  deem  it  an  action  for  money  had  and  received 
by  the  defendant  to  the  use  of  the  plaintiff's  assignor,  and  which, 
ex  aaquo  et  bono,  the  defendant  ought  not  to  retain.  The  details 
of  fact  and  the  special  circumstances  which  go  to  establish  and 
prove  this  cause  of  action  may  be  very  various  and  differ  widely, 
while  yet  such  cause  of  action  may  remain  the  same.  It  was  upon 
such  a  theory  that  the  complaint  was  framed.  Practically  the 
plaintiff  said,  the  defendant  has  got  my  money  without  any 
consideration,  and  without  any  legal  or  equitable  right  to  retain 
it,  and  refuses  to  pay  it  back  on  demand ;  and  this  is  true 
because  I  made  and  paid  a  note  for  his  accommodation,  and 
even  if  it  should  be  found,  as  he  is  likely  to  claim,  that  the 
note  was  applied  on  a  land  contract,  still  I  insist  that  my  cause 
of  action  remains,  and  the  money  was  mine  and  not  his,  be- 
cause I  rescinded  that  contract  as  1  lawfully  might,  and  so  am 
still  entitled  to  recover  for  money  had  and  received.  We  can 
see  no  impropriety  in  such  a  mode  of  pleading.  It  states  all 
the  facts,  and  states  them  consistently  with  one  cause  of  action, 
and  one  right  of  recovery,  whether  the  facts  out  of  which  it 
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arose  are  found  to  be  in  accord  with  either  the  plaintiffs  or 
the  defendant's  version  of  them.  There  is,  therefore,  no  ground 
for  the  complaint  that  the  trial  court  submitted  to  the  jury  the 
double  question  whether  the  note  was  accommodation  paper,  and 
if  notandf  ound  to  have  been  applied  on  the  contract,  whether  the 
latter  had  been  lawfully  rescinded  for  the  failure  of  the  de- 
fendant to  perform,  so  that  the  cause  of  action  to  recover  back 
the  money  paid  remained.  And  it  follows  also  that  the  trial 
court  was  right  in  refusing  to  require  plaintiff  to  elect  whether 
he  would  proceed  upon  the  theory  of  an  accommodation  note 
or  that  of  a  payment  on  the  contract" 

H.  Boardman  Smith  for  appellant 

E.  J.  Baldwin  for  respondent. 

Finoh,  J.,  reads  for  affirmance. 

All  concur,  except  Tract,  J.,  taking  no  part,  and  Bapallo, 
J    absent 
Judgment  affirmed. 


Ohables  W.  Herset  et  al.,  Appellants,  v.  Maby  L.  Fisher, 

et  al.,  Respondents. 

(Argued  October  18, 1882 ;  decided  October  24, 1882.) 

This  action  was  brought  to  recover  money  claimed  to  be  due 
upon  a  contract  for  the  sale  of  land  to  the  defendant  Gould. 
The  contract  was  dated  on  the  1st  day  of  April,  1874,  and 
provided  for  the  sale  of  ten  thousand  acres  of  land  situated  in 
the  counties  of  Lewis  and  Herkimer.  The  land  sold  had  very 
little  value  except  on  account  of  the  timber  and  bark  thereon. 
Gould,  the  vendee  in  the  contract,  agreed  to  pay  for  the  land 
the  sum  of  $17,500,  in  the  following  manner:  "$1,000, 
annually  for  the  first  five  years  from  the  date  of  the  con- 
tract, then  $1,500  annually  thereafter,  with  interest  on  the 
whole  amount  unpaid  at  the  time  each  respective  payment 
becomes  due  from  the  date  of  this  contract.     It  is  also  un- 
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derstood  between  the  aforesaid  parties  that  for  each  thou- 
sand feet  of  hemlock  cut  on  said  tract  of  land  said  second 
party  to  pay  first  parties  twenty-fire  cents  and  for  each  thou- 
sand feet  of  spruce  to  pay  one  dollar  per  thousand  feet,  said 
amount  to  apply  as  payment  on  this  contract,  said  timber  to  re- 
main the  property  of  said  first  parties  till  paid  for." 

The  sole  question  was  as  to  the  construction  of  the  contract. 
The  claim  on  the  part  of  the  defendants  was  that  the  price  of 
the  timber  authorized  to  be  cut  under  the  contract  was  to  be 
applied  first  upon  the  installments  as  they  fell  due  and  then 
upon  the  balance  unpaid  upon  the  contract,  and  under  that 
construction  nothing  is  due  to  the  plaintiffs  upon  the  contract. 
On  the  contrary  the  plaintiffs  claimed  that  Gould  was  to  pay 
the  annual  installments  and  in  addition  thereto  the  prices 
named  for  timber  cut  upon  the  land,  and  under  that  construc- 
tion there  was  at  the  commencement  of  this  action  due  upon 
the  contract  $3,500 . 

The  court  say  :  "While  the  matter  is  not  entirely  free  from 
doubt  we  are  inclined  to  the  opinion  that  the  plaintiff's  claim 
has  the  best  support  in  the  contract  viewed  as  a  whole.  It  is 
distinctly  and  unqualifiedly  provided  that  the  annual  installments 
shall  be  paid,  and  then  that  in  addition  thereto  the  prices  speci- 
fied shall  be  paid  for  the  timber  cut  upon  the  land.  Both 
kinds  of  payments  were  required  to  be  made  and  the  provision 
is  that  the  prices  paid  for  timber  cut  were  to  apply  as  payments 
on  the  contract.  It  is  not  said  that  they  were  to  apply  as  pay- 
ments on  the  installments.  It  appears  that  the  prices  per  thou- 
sand feet  stipulated  to  be  paid  for  timber  cut  were  not  the 
full  value  of  the  timber.  The  timber  along  Moose  river  was 
conceded  to  be  worth  $2.50  per  thousand  feet.  As  the  timber 
was  more  distant  from  the  river  it  diminished  in  value,  so  that 
the  most  distant  timber  upon  the  lots  was  worth  but  twenty- 
five  cents  per  thousand  feet.  The  construction  contended  for 
by  the  defendants  would  probably  enable  Gould  to  cut  off  all 
the  most  valuable  timber  and  pay  for  the  whole  land  with  the 
property  of  the  vendors  without  advancing  a  single  dollar  of 
his  own  money.  This  was  not  probably  contemplated  by  the 
parties.  Or  he  could  cut  off  a  large  share  of  the  most  valuable 
timber  and  by  paying  the  small  prices  named  in  the  contract, 
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and  a  few  of  the  installments  as  they  fell  due,  make  a  very 
large  profit  and  then  abandon  his  contract ;  and  it  is  fair  to  as- 
sume that  the  vendors  meant  to  provide  against  such  a  con- 
tingency. They  retained  title  to  the  timber  cut,  and  there  are 
other  stipulations  in  the  contract  showing  that  they  were  care- 
ful to  guard  their  rights  and  to  secure  themselves  against  any 
loss  or  wrong  on  the  part  of  the  vendee.  It  is  reasonably 
clear  that  they  meant  that  the  vendee  should  pay  the  annual 
installments  and  also  pay  the  stipulated  prices  for  timber  cut." 

Francis  Kernan  for  appellants. 

C.  D.  Adams  for  respondents. 

Per  cn/riam  opinion  for  reversal  and  new  triaL 
All  concur,  except  Tra.oy,  J.,  taking  no  part. 
Judgment  reversed. 


John  F.  Dillon,  Respondent,  v.  James  Cookcroft,  Impleaded, 

etc.,  Appellant. 

A  stipulation  made  before  the  trial  of  an  action  as  to  the  facts  therein  does 
not,  in  the  absence  of  a  provision  in  the  stipulation  to  that  effect,  preclude 
the  parties  from  giving  other  evidence. 

ii  86ems  that  if  in  consequence  of  the  stipulation  a  party  is  unprepared  to 
meet  evidence  against  him,  produced  on  the  trial,  he  may  apply  for  a 
postponement,  or  for  leave  to  withdraw  a  juror. 

Where  upon  a  trial  the  parties  do  not  ask  to  go  to  the  jury  on  the  facts, 
but  the  defendant  moves  to  dismiss  the  complaint,  and  the  plaintiff 
moves  the  court  to  direct  a  verdict,  this  is  in  effect  an  agreement  to 
submit  the  questions  of  fact  to  the  court,  and  if  there  is  any  evidence 
to  uphold  the  decision,  it  will  be  sustained. 

(Argued  October  11, 1888 ;  decided  October  24, 1888.) 

This  action  was  brought  to  recover  possession  of  certain 
personal  properly.    The  principal  question  was  as  to  whether 
plaintiff  showed  title.    The  court  held  that  there  was  sufficient 
evidence  to  sustain  a  verdict  in  his  favor. 
Sickbls— Vol.  XLV.        82 
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A  stipulation  of  facts  made  before  trial  by  the  attorney  for 
the  respective  parties  was  produced  and  read.  It  appears  on 
its  face  to  be  "  a  statement  of  the  facts  in  this  action." 

After  the  reading  of  the  stipulation  plaintiff  offered  himself 
as  a  witness.  Defendant's  counsel  objected  to  any  oral  evidence 
on  the  ground  that  the  facts  had  been  stipulated,  and  the  terms 
of  the  stipulation  were  such  as  to  show  the  understanding  to  be 
that  no  other  testimony  should  be  offered.  The  court  over- 
ruled the  objection,  and  said  counsel  duly  excepted. 

The  court  here  say :  "  The  objection  urged  to  the  admission 
of  oral  testimony,  upon  the  ground  that  the  facts  in  the  case 
had  been  stipulated  by  both  parties,  and  that  the  stipulation  pre- 
eluded  other  testimony,  was  properly  overruled.  We  think 
the  effect  of  the  stipulation  was  not  to  preclude  other  evi- 
dence, and  it  only  included  the  facts  therein  stated ;  other  proof 
was  not  excluded,  without  a  clause  providing  to  that  effect 
If  there  was  any  misapprehension  and  the  defendant  was  un- 
prepared by  reason  of  the  stipulation  he  could  have  applied  to 
the  court  for  a  postponement  of  the  trial,  or  for  leave  to  with- 
draw a  juror,  and  not  having  done  so,  has  no  just  ground  of 
complaint." 

The  court  directed  a  verdict  for  the  plaintiff  under  the  cir- 
cumstances stated  in  the  following  extract  from  the  opinion. 
"  There  was  no  error  in  directing  a  verdict  for  the  plaintiff.  The 
defendant's  counsel  did  not  ask  to  go  to  the  jury  upon  the  facts, 
but  made  a  motion  to  dismiss  the  complaint,  which  was  denied 
before  the  plaintiff  moved  that  the  court  direct  a  verdict  The 
motion  to  dismiss  the  complaint  was  equivalent  to  a  request  to 
direct  a  verdict  in  favor  of  the  defendants,  such  being  the  case 
the  parties  by  the  motions  made,  each  one  of  them,  virtually 
agreed  to  submit  the  question  of  fact  to  the  judge  and  under 
such  circumstances,  if  there  is  any  evidence  to  uphold  the  decis- 
ion, it  is  not  error.  It  is  well  settled  that  where  the  defend- 
ant moves  for  a  nonsuit  or  rests  his  defense  upon  questions  of 
law,  and  does  not  request  to  go  to  the  jury,  and  his  motion  is 
denied  on  the  law  held  adversely  to  him,  he  is  estopped  from 
raising  the  point  upon  appeal  that  there  were  questions  of  fact 
which  should  have  been  passed  upon  by  the  jury.  (Ormes  v. 
Dcmchy,  82  N.  Y.  443 ;  37  Am.  Rep.  583.  See,  also,  QNeOl  v. 
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James,  43  N.  T.  84;  Trustees  of  East  Bamvptmv.Kirk,  68  id. 
459,  464 ;   WmcheU  v.  Hicks,  18  id.  558.)" 

K  P.  Johnson  for  appellant 
James  Armstrong  for  respondent. 

Miller,  J.,  reads  for  affirmance. 

All  concur,   except    Andrews,    Ch.   J.,    dissenting,   and 
Rapallo  and  Tbact,  JJ.,  absent. 
Judgment  affirmed. 


Calvin  P.  Wood,  Respondent,  v.  The  Hoffman  Fibe  Insur- 
ance Company,  Appellant. 

(Argued  October  16, 1882 ,  decided  October  24, 1882.) 

J.  MuUdn,  Jr.,  for  appellant. 
Leslie  W.  Russell  for  respondent. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Rapallo  and  Tbaot,  JJ.,  absent 

Judgment  affirmed. 


Gustav  A.  R.  Weiohsel,  Appellant,  v.  Chables  Speab, 

Respondent. 

(Argued  October  17,  1882  ;  decided  October  24, 1882.) 

Lewis  Sanders  for  appellant. 

Nathaniel  0.  Modk  for  respondent 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Rapallo  and  Tbaot,  JJ.,  absent 

Judgment  affirmed. 
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Elizabeth  Olabke,  Respondent,  v.  Edwabd  Robebts,  Ap- 
pellant. 

(Argued  October  19,  1882 ;  decided  October  27,  1882.) 

Jacob  F.  Miller  for  appellant. 

Samuel  Hand  for  respondent. 

Agree  to  affrm.     No  opinion. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


In  the  Matter  of  the  Petition  of  Nathaniel  L.  MoCbbadt 

to  Vacate  an  Assessment. 

(Argued  October  24, 1882  ;  decided  October  27, 1882.) 

John  0.  Shaw  for  appellant. 

D.  J.  Dean  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  Rapallo,  J.,  absent 

Order  affirmed. 


In  the  Matter  of  the  Application  of  Henry  T.  Elliot  for  a 
writ  of  Mandamus,  Appellant,  v.  New  Yobk  GotnraiL, 
No.  348,  of  the  Royal  Aboanum,  Respondent. 

(Argued  October  24,  1882 ;  decided  October  27, 1882.) 

O.  A.  Clement  for  appellant. 

Edgar  Whitlock  for  respondent. 

Agree  to  dismiss  appeal.    No  opinion 
All  concur. 
Appeal  dismissed. 
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Stephen  Tunstall,  Respondent,  v.  Walter  W.  Wintoh, 

Appellant. 

(Argued  October  34, 1882 ;  decided  October  27, 1888.) 

B.  F.  Sawyer  for  appellant. 

Edwwrd  P.  Wilder  for  respondent. 

Agree  to  reverse  order  and  to  grant  motion.  No  opinion. 
All  concur,  except  Rapallo,  J.,  absent. 
Ordered  accordingly. 


Edwaed  W.  Davis  et  al.,  Respondents,  v.  Henby  C.  Bbooks, 
Axglo-Amebioax  Canning  Company,  Appellant. 

(Argaed  October  24. 1882 ;  decided  October  27, 1882.) 

Joseph  Fettretck  for  appellant. 

Ira  D.  Warren  for  respondent. 

Agree  to  afprm.    No  opinion. 

All  concur,  except  Rapallo,  J.,  absent 

Order  affirmed.  \ 


John  Habbington  MoLaohun  et  al.,  Respondents,  v.  James 

E.  Bbett  et  al.,  Appellants. 

(Argued  October  24, 1882;  decided  October  27, 1882.) 

Joseph  W.  Howe  for  appellants. 

Ed/ward  C.  James  for  respondents. 

Agree  to  dismiss  appeal.  No  opinion. 
All  concur,  except  Rapallo,  J.,  absent. 
Appeal  dismissed. 


654  MEMORANDA  OF 

David  Winanb,  Respondent,  v.  Aura^a™  Cox  et  aL,  Appel- 
lants. 

(Argued  October  25, 1882;  decided  October  27,  1882.) 

JZdward  D.  James  for  appellants. 

John  Foley  for  respondents. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Bapallo,  J.,  absent. 

Judgment  affirmed. 


Florence  M.  de  Meli,  Respondent,  v.  Henry  A.  de  Meli, 

Appellant. 

(Argued  October  10, 1882 ;  decided  October  27, 1882.) 

Herbert  B.  Turner  for  appellant. 
John  E.  Pa/rxme  for  respondent. 

Miller,  J.,  reads  for  affirmance.  Andrews,  Ch.  J.,  Dan- 
forth  and  Tract,  JJ.,  concur  on  the  ground  that  under  the 
statute  in  question  (Code  §§  438,  489,  1763)  a  prima  facie 
case  was  made  to  authorize  the  order  for  the  publication  of  the 
summons.  Finch,  J.,  concurs  in  result ;  Earl,  J.,  dissents ; 
Bapallo,  J.,  absent. 

Order  affirmed. 


The  Commonwealth  Life  Insurance  Company  et  aL,  Re- 
spondents, v.  George  Bowman  et  al.,  Appellants. 

(Argued  October  10, 1882;  decided  November  14,  1882.) 

This  was  an  appeal  from  an  order  of  General  Term,  af- 
firming an  order  of  Special  Term  denying  a  motion  to  set 
aside  a  sale  under  a  judgment  of  foreclosure  herein  and  for  a 
resale  of  the  mortgaged  property.' 
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The  court  here  say,  "the  grounds  of  motion  so  far  as  they 
have  any  support  in  the  circumstances  disclosed  to  us  relate  to 
certain  formal  methods  of  procedure  not  affecting  the  jurisdic- 
tion of  the  court,  and  therefore  not  reviewable  here.  {Peck 
v.  N.  Y.  &  N.  J.  Ry  Co.,  85  N.  Y.  246.)  As  the  order  asked 
for  is  not  one  which  follows  as  of  course,  it  is  of  little  use  to 
examine  precedents,  for  each  application  must  depend  upon 
the  circumstances  of  its  case,  and  those  here  presented  have 
not,  in  the  estimation  of  the  Supreme  Court,  established  fraud 
or  unfairneea  in  the  purchaaer,  or  on  the  part  of  any  person 
connected  with  the  sale.  There  is  abundant  support  for  the 
conclusion  reached  by  that  court,  and  its  decision  must  stand.'9 

George  Bowmcm  and  Daniel  E.  Sickles  for  appellants. 

Frederick  JS.  Goudert  for  respondents. 

Danfoeth,   J.,  reads  for  affirmance.    All  concur,   except 
Rapallo,  J.,  absent. 
Judgment  affirmed. 


The  Patent  Elastic  Felt  Compact,  Respondent,  v.  Francis 

B.  Spencer,  Appellant. 

(Argued  October  20,  1882;  decided  November  14,  1882.) 

The  only  question  in  this  case  was  as  to  whether  the  evi- 
dence sustained  the  referee's  findings. 

George  Putaa/m  Smith  for  appellant. 

James  Thompson  for  respondent. 

Earl,  J.,  reads  for  affirmance. 

All  concur,  except  Kapallo,  J.,  absent. 

Judgment  affirmed. 
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Aaron  H.  Wellington,  Respondent,  v.  Franklin  Morby  et 

al.,  Appellants. 

(Argued  October  16, 1889 ;  decided  November  14, 1888.) 

This  was  an  action  for  conversion  of  a  steam  boiler.  De- 
fendants' counsel  moved  to  dismiss  the  complaint  on  the  trial,  on 
the  ground  that  the  evidence  established  that  defendants  sold 
the  boiler  with  the  consent  and  at  the  request  of  the  plaintiff. 
The  court  denied  the  motion  and  submitted  that  question  to 
the  jury.  The  counsel  on  both  sides  and  the  court  assumed 
that  the  action  was  well  brought  if  the  sale  was  unauthorized. 
The  point  was  made  here  that  plaintiff,  by  demanding  the  pro- 
ceeds and  suing  for  a  conversion,  ratified  the  sale  and  defend- 
ants stood  as  mere  agent  liable  to  account,  but  not  for  any  tor- 
tious intermeddling  with  the  property  or  its  proceeds.  HelcL, 
that  as  this  point,  so  far  as  appears,  was  not  taken  on  the  trial, 
it  could  not  in  the  absence  of  an  exception  be  taken  on  appeal ; 
and  that  the  evidence  justified  the  submission  of  the  question 
as  to  authority  to  the  jury. 

Oliver  E.  Branch  for  appellants. 

Warren  0.  Brown  for  respondent. 

Andrews,  Ch.  J.,  reads  for  affirmance. 
All  concur,  except  Rapallo,  J.,  absent. 
Judgment  affirmed. 


m  Kg     Bbewsteb  Maverick  et  al.,  Respondents,  v.  William  D. 

Marvel,  Appellant. 

It  ieenu  that  when  the  mere  fact  that  a  party  has  had  a  conversation  with 
a  deceased  person,  to  whom  the  opposite  party  stands  in  the  relation 
specified  in  the  provision  of  the  Code  of  Civil  Procedure  in  reference  to 
the  testimony  of  parties  (§  829),  is  the  material  question,  it  Is  not  com- 
petent for  such  party  to  testify  that  he  had  the  conversation. 

Bier  ▼.  Grant  (47  N.  Y.  278),  distinguished. 


(Argued  October  25, 1882 ;  decided  November  14, 1882.) 
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The  facts  in  this  case  are  stated  in  the  opinion,  which  is 
given  in  f nil. 

"  This  action  was  brought  to  recover  the  amount  claimed  to 
be  due  to  the  plaintiffs  from  the  defendant,  for  engraving  and 
lithographing  certain  railroad  bonds  for  him.  The  defendant 
in  his  answer  denied  that  the  work  was  done  for  him  personally, 
and  alleged  that  he  ordered  them  as  the  agent  of  the  Qu\ncy 
and  St.  Panl  Railroad  Company,  and  that  the  plaintiffs  at  the 
time  knew  that  he  ordered  them  as  such  agent,  and  not  on  his 
own  account.  On  the  trial  the  plaintiffs  gave  evidence  show- 
ing that  the  work  was  ordered  at  their  office  by  the  defendant, 
and  that  the  order  for  the  work  was  given  to  the  plaintiff 
Maverick  and  to  one  of  the  employes  of  the  plaintiff's  firm,  - 
and  not  to  Stephan,  who  was  one  of  the  partners  and  who  died 
before  the  commencement  of  this  action. 

The  defendant,  being  called  as  a  witness  on  his  own  behalf, 
testified  that  he  called  at  plaintiff's  office  and  procured  some  sam- 
ples of  one  of  plaintiff's  employes,  and  was  informed  that 
Stephan  would  call  at  his  office  and  see  him  about  it,  and  that 
Stephan  did  afterward  call.  He  was  then  asked  this  question : 
"  What  did  Stephan  say  to  you  ? "  This  was  objected  to  on  the 
part  of  the  plaintiffs  as  being  a  conversation  with  a  deceased 
partner,  and  the  question  was  excluded.  He  then  testified  that 
his  brother  was  present  and  heard  the  conversation  at  his  office 
between  him  and  Stephan  on  two  occasions  before  he  gave  the 
first  order  for  one  thousand-  eight  hundred  bonds ;  that  after- 
ward Stephan  again  called  upon  him  at  his  office  and  there 
had  another  conversation  with  him,  and  then  his  counsel  put 
this  question  to  him :  u  Did  you  and  Mr.  Stephan  have  a  con* 
versation  at  that  time  in  relation  to  the  one  thousand  two  hun- 
dred bonds  of  the  Alba,  Knoxville  and  Des  Moines  Railroad 
Company,  subsequently  delivered  to  you  by  his  firm  ? "  To 
this  question  counsel  for  the  plaintiffs  objected  and  the  objec- 
tion was  sustained,  and  this  ruling  is  now  complained  of  as 
error,  and  presents  the  only  question  we  need  consider. 

When  this  question  was  put  it  did  not  appear  how  it  could 
be  material ;  no  explanation  was  made  of  its  aim,  and  what  use 
could  be  made  of  the  answer.    If  material  it  called  for  a  con- 
versation with  the  deceased  partner,  to  which  the  witness  was 
Siokbls— Vol.  XLV.       83 
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apparently  incompetent  to  testify.  Therefore  at  that  stage 
of  the  case,  in  the  absence  of  any  farther  offer  or  of  any  expla- 
nation, the  court  was  justified  in  excluding  the  question. 

Afterward  the  defendant's  brother  was  called  by  him  as  a 
witness,  and  he  gave  evidence,  somewhat  confirmed  by  another 
witness,  showing  that  Stephan  called  at  the  office  of  the  de- 
fendant several  times  in  reference  to  the  bonds,  and  there  had 
conversations  with  the  defendant  in  which  it  was  made  known 
to  him  that  the  defendant  was  simply  acting  for  the  railroad 
company,  and  was  in  no  case  to  be  personally  liable  for  the 
bonds,  and  that  the  railroad  company  was  to  pay  for  thepi. 
He  was  not  personally  acquainted  with  Stephan,  but  at  plaint- 
iffs' office  had  been  introduced  to  a  man  there  called  Stephan, 
and  when  the  same  man  called  at  the  office  of  the  defendant 
he  was  addressed  as  Stephan  by  one  of  plaintiffs'  employes 
and  by  the  defendant  On  cross-examination  he  was  asked  to 
describe  Stephan,  and  he  gave  a  description  of  him. 

After  the  defendant  had  rented  his  case  the  plaintiffs  called 
some  witnesses,  whose  evidence  tended  to  show  that  the  de- 
scription which  the  defendant's  brother  had  given  of  Stephan 
was  inaccurate,  for  the  apparent  purpose  of  claiming  that  the 
person  who  called  at  the  office  of  the  defendant  and  there  had 
the  conversation  with  him  was  not  Stephan,  or  for  the  purpose 
of  entirely  discrediting  the  evidence  of  the  witness. 

The  claim  is  now  made  that  if  the  defendant  had  been  per- 
mitted to  answer  the  excluded  question  he  would  have  shown 
that  the  person  with  whom  he  had  the  conversation  in  his 
office,  as  testified  to  by  his  witnesses,  was  in  fact  Stephan,  and 
that  he  was  competent  to  give  evidence  for  that  purpose.  One 
answer  to  this  claim  is  that  the  evidence  manifestly  was  not 
offered  for  that  purpose  and  the  court  could  not  have  supposed 
that  it  was.  Another  answer  is  that  in  any  view  the  defendant 
was  not  competent  to  answer  the  question  in  the  form  in  which 
it  was  put.  The  defendant's  brother  testified  to  but  one  con- 
versation between  the  defendant  and  Stephan  as  to  the  one 
thousand  two  hundred  bonds,  and  the  whole  of  that  conversa- 
tion was  material,  showing  that  the  contract  was  made  for  and  on 
the  part  of  the  railroad  company.  If,  therefore,  the  defendant 
had  been  permitted  to  testify  that  he  had  a  conversation  there 
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with  Stephan  about  the  bonds,  it  would  have  been  testimony 
that  he  had  the  very  conversation  testified  to  by  his  witness, 
and  it  would  then  have  had  a  direct  and  vital  bearing  upon 
the  issue  between  the  parties.  If  after  the  dispute  had  arisen 
upon  the  trial  as  to  the  identity  of  the  man  who  came  to  the 
office  of  the  defendant,  he  had  been  called  and  asked  whether 
Stephan  was  the  man  who  was  at  his  office  at  that  time,  it 
would  probably  have  been  competent  within  the  principles  laid 
down  in  Pinney  v.  Orth  (88  N.  T.  447).  But  the  scope  of 
this  question  was  broader.  It  called  for  a  transaction  with  a 
deceased  person,  to-wit,  a  conversation  about  the  very  bonds 
which  gave  rise  to  the  controversy.  It  also  called  for  a  con- 
versation between  the  witness  and  the  deceased  person.  The 
inquiry  was  not  only  whether  at  that  time  they  had  the  con- 
versation, but  the  question  called  really  for  the  subject  of  the 
conversation. 

The  counsel  for  the  defendant  claims  that  the  question  was 
precisely  justified  by  the  authority  of  the  case  of  Hier  v.  Grant 
(47  N.  Y.  278).  In  that  case  one  Schnauber,  who  had  been  a 
member  of  plaintiffs  firm  at  the  time  x>f  the  creation  of  the 
debt  for  the  recovery  of  which  the  action  was  brought,  was 
dead,  and  one  of  the  defendants  w&s  asked  whether  he  had 
"  any  conversation  with  Schnauber  in  relation  to  selling  Hoyt 
tobacco."  Plaintiffs  counsel  objected  to  the  question  as  call- 
ing for  a  transaction  or  communication  with  a  deceased  person ; 
the  objection  was  overruled  and  the  witness  answered,  "  I  did." 
Upon  appeal  it  was  claimed  that  this  question  was  improperly 
allowed,  and  it  was  held  that  no  error  was  committed  in  over- 
ruling the  objection  to  it.  Church,  Ch.  J.,  in  writing  the 
opinion,  said :  "  The  fact  of  having  a  conversation  was  not  a 
transaction  within  the  meaning  of  the  Code,  nor  was  it  a  com- 
munication. The  referee  sustained  the  objection  to  the  ques- 
tion calling  for  the  conversation,  and  allowed  the  witness  to 
state  only  the  fact  that  he  had  one.  Although  such. a  question 
is  upon  the  threshold  of  forbidden  ground,  I  do  not  think  it 
violates  the  statute,  unless  perhaps  in  a  case  where  the  mere 
fact  of  a  conversation  is  the  material  fact  to  be  proved.  The 
communication  proved  was  the  important  fact  in  this  case,  and 
the  circumstance  that  a  conversation  was  had  was  immaterial 
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and  no  more  important  than  would  be  the  circumstance  that 
the  defendant  had  seen  Schnauber  on  a  certain  day.  Besides 
the  plaintiffs  could  not  have  been  injured  by  the  answer." 

It  is  plain  to  be  seen  that  the  ruling  in  that  case  was  upheld 
upon  the  ground  that  the  evidence  was  immaterial  and  that  it 
could  not  have  injured  the  plaintiffs.  Here  the  evidence  offered 
might  have  been,  and  the  counsel  for  the  defendant  now  claims 
that  it  very  likely  would  have  been,  of  controlling  importance. 
To  allow  such  a  question  to  be  answered,  under  such  circum- 
stances, would  be  against  the  policy  of  the  section  of  the  Code 
cited,  and  would  go  far  toward  nullifying  its  provisions. 

We  are  therefore  of  the  opinion,  for  all  the  reasons  given, 
that  the  judgment  should  be  affirmed,  with  costs. 

David  McCVure  for  appellant. 
Frederick  Swarls  for  respondent. 

Earl,  J.,  reads  for  affirmance. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


Robert  T.  Paine,  Respondent,  v.  Henry  C.  Howell*  et  al., 

Appellants. 

Under  a  contract  by  which  a  salesman  is  to  receive  for  his  services  a  share 
of  the  net  profits  of  the  business,  the  interest  on  capital  invested  by 
the  principal  in  the  business  is  not  an  expense  to  be  deducted  in  ascertain- 
ing the  net  profits. 

In  an  action  upon  such  a  contract  it  is  not  competent  for  defendant  to 
prove  a  custom  among  merchants  to  charge  interest  on  capital. 

Where  a  servant,  after  he  has  given  his  master  just  cause  to  discharge  him, 
is  allowed  to  continue  the  performance  of  his  contract  for  the  expiration  of 
his  term  of  service  and  is  then  tendered  what  is  claimed  by  the  master 
the  fall  amount  of  his  compensation,  the  right  of  the  latter  to  forfeit 
the  compensation  because  of  the  conduct  of  the  servant  which  author- 
ized a  discharge  is  waived,  and  he  is  entitled  to  recover  the  full  compensa- 
tion fixed  by  the  contract. 

(Argued  October  26,  1882  ;  decided  November  14,  1882.) 
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Plaintiff  entered  into  the  employment  of  defendant  as  a 
salesman  for  two  years  under  an  agreement  by  which  he  was 
to  receive  $3,000  per  annum  and  twelve  and  one-half  per  cent 
of  the  net  profits.  It  was  expressly  stipulated  that  he  was  not 
to  be  a  partner;  at  the  expiration  of  the  term  defendants 
tendered  what  they  claimed  was  plaintiffs  share  of  the  net 
profits,  which  he  refused  and  brought  this  action  to  recover 
what  he  claimed  to  be  his  share.  The  principal  questions  dis- 
cussed with  the  material  facts  relative  thereto  are  thus  stated 
in  the  opinion. 

u  Second :  It  is  alleged  that  the  referee  erred  in  refusing  to 
deduct  interest  on  capital  in  ascertaining  the  amount  of  net 
profits.  The  contract  contained  no  such  provision.  On  the 
contrary  it  carefully  specified  the  deductions  which  were  to  be 
made,  including  a  final  deduction  of  twelve  and  one-half  per 
cent.  What  this  last  was  intended  to  cover  is  not  stated  and 
we  do  not  know,  but  it  shows  a  careful  purpose  to  provide  for 
all  the  deductions  contemplated.  We  do  not  think  that  in- 
terest upon  capital  is  an  expense  to  be  deducted  in  ascertaining 
net  profits.  Those  profits  themselves  constitute  the  earnings 
of  the  capital  and  may  exceed  or  fall  short  of  the  legal  rate  of 
interest.  They  are  the  product  of  the  investment,  and  the 
capital  is  used,  not  to  earn  interest,  but  profits.  The  cases  be- 
tween partners  to  which  we  are  referred  are  not  pertinent. 
Where  all  the  partners  put  in  equal  amounts  of  capital  no 
question  of  interest  arides.  It  comes  up  only  to  redress  an 
inequality,  and  interest  is  allowed  upon  what  practically  is  a 
loan.  But  here  the  plaintiff  was  not  a  partner.  It  was  ex- 
pressly agreed  that  he  should  not  be,  and  he  made  his  contract 
for  a  share  of  the  net  profits  as  compensation  for  his  services 
upon  the  assumption  that  the  firm  capital  was  in  the  business 
and  to  be  used  in  its  conduct  and  to  produce  profits.  Much 
evidence  bearing  on  this  question  was  given  outside  of  the 
contract.  The  discussion  which  preceded  its  execution  was  de- 
tailed by  each  party,  and  they  contradicted  each  other  with 
great  vigor  and  precision.  If  the  subject  of  interest  on  capital 
was  talked  of  at  all  the  silence  of  the  contract  on  that  point  be- 
comes quite  significant. 

But  the  appellant  says  he  should  have  been  allowed  to  prove 
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a  custom  of  merchants,  to  charge  interest  on  capital.  Such  a 
custom  would  not  have  affected  the  interpretation  of  this  con- 
tract. The  offer  was  very  loose  and  broad.  It  assumed  the 
existence  of  a  custom,  and  did  not  at  all  limit  it  to  the  ascertain- 
ment of  profits  even  as  between  partners,  much  less  as  between 
parties,  situated  as  were  those  in  the  present  case,  and  no  foun- 
dation was  laid  for  importing  a  custom  into  the  terms  of  the 
contract." 

"  Fifth.  The  defendants  urge  that  the  plaintiff  forfeited  all 
claim  to  his  compensation  by  his  proposition  to  the  Assabet 
Mills  offering  to  give  them  $5,000  for  the  sale  of  their  goods 
which  were  then  being  handled  by  defendants.  This  occurred 
two  months  before  the  close  of  plaintiff's  term  of  service,  and 
had  in  view  a  future  business  of  his  own.  The  fact  came  to 
defendants'  knowledge  very  soon  after  its  occurrence.  They 
did  not  then  rescind  the  contract  with  plaintiff,  but  suffered 
him  to  complete  his  performance,  and  then  tendered  him  an 
amount  which  they  claimed  was  due  him  under  the  contract. 
These  latter  facts  fully  answer  their  claim.  If  they  had  dis- 
charged him  for  just  cause,  his  non-performance  of  an  entire 
contract  would  have  been  a  good  answer  to  his  suit  for  services. 
But  he  was  not  so  discharged.  He  was  allowed  to  continue  in 
the  performance  of  his  contract  until  that  performance  was  com- 
plete,  and  the  right  to  forfeit  his  compensation  was  waived  by 
accepting  his  after-service*  and  tendering  him  what  was  claimed 
to  be  the  full  amount  of  his  pay.  (2  Pars,  on  Oont.  36; 
Mondham,  v.  Story y  2  E.  D.  Smith,  893 ;  Bice  v.  Dwight 
Manuf.  Co.,  2  Cash.  80 ;  Seaver  v.  Morse,  20  Vt.  620 ;  Hunfr 
uigton  v.  Claftin,  10  Bosw.  262.)" 

Thomas  O.  Hitch  for  appellants. 

E.  B.  Barnum  for  respondent. 

Fiwoh,  J.,  reads  for  affirmance.  f 

All  concur. 
Judgment  affirmed. 
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Oathebinb  Habt,   Respondent,  v.  Theodore  E.  Lyon,  Ap- 
pellant. 

Where  an  owner  of  land    builds  a  party  wall  under  an  agreement,  under 
seal,  between  him  and  an  adjoining  owner,  that  when  the  latter  shall  use 
it  he  will  pay  one-half  the  value  of  the  wall;  the  right  to  compensation   |~~  pp        ~m& 
is  personal  to  the  former,  and  does  not  pass  by  a  conveyance  of  his  land,   je  75  AD*602 

It  teems,  however,  that  a  right  given  by  the  contract  to  either  of  the  parties, 
their  heirs  and  assigns,  to  rebuild  and  repair  the  party  wall  is  a  covenant 
running  with  the  land. 

(Argued  October  27,  1882 ;  decided  November  21,  1882.) 

This  action  was  brought  to  recover  one-half  of  the  value  of  a 
party  wall  under  a  contract  executed  under  seal,  acknowledged 
and  recorded,  between  Mary  Evans  and  the  defendant,  who 
were  adjoining  owners,  which  provided  that  the  former  should 
build  the  party  wall  one-half  on  her  own  land  and  one-half  on 
the  land  of  defendant,  and  that  when  the  wall  was  used  by 
the  latter,  his  heirs  or  assigns,  he  would  pay  to  the  former  "  or 
her  legal  representatives "  one-half  of  the  value.  After  the 
wall  was  built  the  premises  of  Mary  Evans  were  sold  on  fore- 
closure sale.  Thereafter  defendant  built  a  house  on  his  lot  and 
used  the  party  wall.  Mary  Evans  assigned  her  claim  to  plaint- 
iff. 

Decided  on  the  authority  of  the  cases  Cole  v.  Hughes  (54  N. 
T.  444 ;  13  Am.  Eep.  611),  Scott  v.  McMiUcm  (76  N.  T.  141). 

The  contract,  after  the  provision  as  to  the  building  of  the  wall, 
contained  this  covenant,  "  And  the  said  parties  hereto  do  hereby 
mutually  covenant  and  agree  for  and  with  themselves  and  their 
respective  heirs  and  assigns  that  if  it  shall  become  necessary  to 
repair  or  rebuild  the  whole  or  any  part  of  said  party  wall  the 
expense  of  such  repairing  or  rebuilding  shall  be  borne  equally 
by  the  parties  hereto,  their  respective  heirs  and  assigns." 

The  court  say :  "  It  is  evident  it  was  the  plain  import  of  the 
instrument  that  the  portion  which  bound  the  heirs  and  assigns 
should  be  construed  as  perpetual,  and  as  a  covenant  running 
with  the  land,  while  the  other,  being  personal,  could  not  be  so 
regarded.' ' 
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Walter  S.  Gowles  for  appellant. 

William  MoDermott  for  respondent. 

Miller,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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James  M.  Quinsy  et  aL,  Respondents,  v.  Joseph  H.  Strauss, 

Impleaded,  etc.,  Appellant. 

Where  there  is  simply  a  general  objection  to  evidence,  the  decision  of  the 
trial  court  overruling  the  same  will  be  sustained  unless  there  be  some 
ground  which  could  not  have  been  obviated  if  it  had  been  specified,  or 
unless  the  evidence  called  for  was  in  any  aspect  of  the  case,  incompetent. 

(Argued  October  27, 1882 ;  decided  November  21, 1882.) 

The  questions  in  this  case  were  mainly  as  to  the  correctness 
of  rulings  on  the  trial  receiving  or  rejecting  evidence. 

Evidence  was  received  under  a  general  objection  and  excep- 
tion. The  court  say :  "  In  such  a  case  the  decision  of  the  trial 
judge  will  be  sustained  unless  there  be  some  ground  which 
could  not  have  been  obviated  if  it  had  been  specified,  or  unless 
the  evidence  called  for  was  in  any  aspect  of  the  case  incompe- 
tent.   {Tooley  v.  Bacon,  70  N.  T.  84.) " 

The  action  was  brought  by  plaintiffs  as  judgment  cred- 
itors of  defendant  Cavenaugh.  The  complaint  alleged  that 
Cavenaugh  and  defendant  Joseph  H.  Strauss,  his  attorney, 
fraudulently  conspired  together  to  keep  Cavenaugh's  personal 
property  out  of  the  reach  of  his  creditors  by  the  execution  of 
chattel  mortgages  thereon,  to  secure  fictitious  debts — one  of 
them  to  Strauss — under  which  the  property  was  sold  and  bid 
off  by  Strauss  or  in  his  interest  The  property  exceeded  in 
value  the  amount  of  plaintiffs'  judgment.  The  court  charged 
in  substance  that  if  the  jury  were  satisfied  that  defendants 
were  guilty  vof  the  conspiracy  charged  plaintiffs  were  entitled 
to  a  verdict  for  the  amount  of  the  judgments,  and  for  such 
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amount  for  the  trouble  and  inconveniences  as  the  jury  should 
consider  had  been  proved  to  have  been  sustained  by  plaintiffs. 
The  court  say  as  to  this :  "  The  learned  counsel  also  argues 
that  the  principle  of  damages  submitted  to  the  jury  was  in- 
correct —  that  nominal  damages  only  should  be  allowed.  The 
defendant  was,  as  the  jury  found,  a  wrong-doer,  and  it  lies  not 
in  his  mouth  to  say  that  the  property  may  still  be  taken  under 
execution.  It  exceeds  in  value  the  plaintiff's  judgment,  and 
has  been  fraudulently  appropriated  by  the  defendant  to  his 
own  use.  It  is  just  that  he  should  pay  the  creditor,  whose 
claim  he  sought  to  defeat,  and  no  legal  reason  is  shown  why 
he  should  not  do  so.  The  judgment  secures  that  result,  and 
should  be  affirmed." 

Winchester  BriMon  for  appellant. 

Louis  F.  Grant  for  respondents. 

Danforth,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Emanuel   Consalub,  Appellant,  v.  John   Bbothebson,  [Re- 
spondent. 

(Argued  November  14,  1882 ;  decided  November  21, 1882.) 

jE  F.  Bullard  for  appellant. 
Nathxmid  C.  Moah  for  respondent. 

Agree  to  dismiss  appeal.    No  opinion. 
All  concur. 
Appeal  dismissed. 

Sickbls— Vol,  XLV.        84 
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William  P.  Cokbit,  Appellant,  v.  The  United  States  Rb- 

fleotob  Company,  Respondent. 

(Argued  November  14, 1882 ;  decided  November  31, 1882.) 

John  Jeroloman  for  appellant. 

William  B.  Horriblower  for  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Petition  of  Salome  Loew  to  Vacate  an 

Assessment. 

An  order  denying  a  motion  to  modify  an  order  vacating  an  assessment  is 

not  reviewable  here. 

(Submitted  November  14,  1882 ;  decided  November  21, 1882.) 

This  was  an  appeal  from  an  order  of  General  Term,  affirm* 
ing  an  order  of  Special  Term,  denying  a  motion  to  modify  an 
order  vacating  an  assessment  herein.     The  court  say  : 

"  It  is  like  a  motion  to  open  a  default,  or  to  vacate  or  modify 
a  judgment  taken  against  a  defendant  through  his  inadver- 
tence or  mistake,  and  it  was  addressed  to  the  discretion  of  the 
court.  Whether  under  all  the  circumstances  the  court  would 
grant  the  motion  rested  in  its  discretion,  and  that  is  not  re- 
viewable here." 

D.  e/.  Dean  for  appellant. 

Charles  E.  Miller  for  respondent. 

Earl,  J.,  reads  for  dismissal  of  appeal 
All  concur. 
Appeal  dismissed. 
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In  the  Matter  of  Eiohakd  Beckwith,  a  Lunatic. 

Whdre,  after  the  death  of  a  party,  notice  of  appeal  from  an  order  is  served 
upon  his  attorney,  the  appellant  cannot  object,  on  motion  by  said  attorney 
to  dismiss  appeal,  that  he  has  no  standing  in  court  because  of  the  death 
of  his  client.  Having  called  the  attorney  into  court  as  the  proper  repre- 
sentative of  the  deceased,  the  appellant  may  not  object  to  his  being  heard. 

(Argued  November  18,  1883  ;  decided  November  21,  1883.) 

This  was  a  motion  to  dismiss  two  appeals  from  orders.  The 
following  is  the  opinion  :  • 

"  The  notice  of  appeal  dated  September  26,  1881,  relates  to 
an  amended  order  dated  January  5,  1875,  entered  in  Jefferson 
county  clerk's  office  September  21,  1881,  and  by  it  the  appel- 
lant declares  that  he  also  intends  to  bring  up  for  review  npon 
such  appeal  a  certain  order  dated  January  22,  1875,  and  en- 
tered in  said  county  February  25,  1875.  It  is  addressed  to 
(among  others)  '  Thomas  Spriggs,  attorney  for  William  W. 
Beckwith,  the  committee  of  Richard  Beckwith,5  and  to  Messrs. 
Lansing  &  Sherman,  late  attorneys  for  William  W.  Beck- 
with, conjmittee  of  Richard  Beckwith,  and  attorneys  for  the 
administrators  of  said  William  W.  Beckwith.  An  appeal  was 
then  pending  from  the  last  described  order,  the  notice  of  appeal 
in  which  was  dated  the  26th  day  of  April,  1875,  and  also  ad- 
dressed to  Mr.  Spriggs  as  attorney  for  the  committee.  The 
attorneys  to  whom  these  notices  were  addressed  now  move 
under  the  same  description  to  dismiss  the  appeals.  The  ap- 
pellant objects  that  they  have  no  standing  in  court,  because  of 
the  deaths  of  Richard-  Beckwith  and  William  Beckwith.  Bnt 
Richard  Beckwith  died  before  either  appeal  was  taken,  and 
William  Beckwith  before  the  last  appeal,  and  as  the  attorneys 
are  called  into  court  by  the  appellant  as  the  proper  representa- 
tives of  the  respondents,  it  does  not  lie  in  his  mouth  to  object 
to  their  being  heard.  Nor  should  the  appeals  be  retained ;  for 
no  fact  is  stated,  which,  since  the  decision  heretofore  made  by 
ns  (87  N.  T.  503),  will  permit  the  appellant  to  prosecute  them 
further,  and  even  if  the  moving  party  was  incompetent,  the 
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court  might,  of  its  own  motion,  dismiss  the  appeaL    {Seymour 
v.  Judd,  2  N.  Y.  464.) 
The  appeals  are  therefore  dismissed,  bat  without  costs." 

Abraham  Lansing  for  motion. 

Nathaniel  C.  Moak  opposed. 

Danfobth,  J.,  reads  for  granting  motion. 
All  concur. 
Appeals  dismissed. 


Bensselase  Kilby  et  al.,  Appellants,  v.  John  C.  Hulbebt  et 

al.,  Respondents. 

(Argued  November  18,  1882 ;  decided  November  21, 1882.) 

E.  F.  BvUard  for  appellants. 
Charles  S.  Lester  for  respondents. 

Agree  to  affirm.    No  opinions. 
All  concur. 
Judgment  affirmed. 


90b  668  j 

159  *82       In  the  Matter  of  the  Petition  of  John  R.  Vooehis  to  Vacate 

an  Assessment. 

In  proceedings  under  the  act  of  1858  (Chap.  838,  Laws  of  1868)  to  vacate 
an  assessment  for  a  local  improvement  in  the  city  of  New  York,  the 
harden  is  upon  the  petitioner  of  establishing  the  irregularity  or  ille- 
gality of  the  assessment;  the  presumption  is  in  favor  of  its  regularity 
and  legality. 

(Argued  November  14, 1882 ;  decided  November  28,  1882.) 

This  was  a  proceeding  under  the  act.  chapter  338,  Laws  of 
1858,  to  vacate  an  assessment  for  a  local  improvement  because  of 
certain  alleged  irregularities  and  illegalities.  The  court  reverse 
the  orders  of  General  and  Special  Terms  upon  the  ground  of 
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entire  absence  of  any  evidence  showing  any  irregularity  or  ille- 
gality in  the  assessment,  stating  <the  rule  as  above,  and  citing 
In  re  Hebrew  Benevolent  Orphan  Asylum  (70  N.  Y.  476) ; 
In  re  Bassford  (50  id.  512). 

D.  J.  Dean  for  appellant 

K  M.  JVeviUe  for  respondent. 

Eabl,  J.,  reads  for  reversal  of  orders  of  Special  and  General 
Terms,  and  case  remitted  to  Special  Term  for  a  new  hearing 
upon  the  petition. 

All  concur,  except  Tbaoy,  J.,  absent. 

Ordered  accordingly. 


George  W.  Moore,  Respondent,  v.  John  J.  Betz,  Appellant. 

(Argued  November  15, 1883  ;  decided  November  28,  1882.) 

This  action  was  brought  to  recover  the  purchase-price  of  a 
qnantity  of  ice  alleged  to  have  been  sold  and  delivered  by 
plaintiffs  assignor  to  defendants.  The  answer  admitted  the 
purchase,  but  alleged  that  the  vendor  falsely  represented  that 
there  was  one  thousand  five  hundred  and  sixty-six  tons  of  the 
ice  when  there  was  in  fact  only  fifteen  hundred.  It  also  aver- 
red that  defendant  offered  to  pay  for  the  fifteen  hundred  tons 
if  a  check  he  had  given  for  the  purchase-money,  payment  of 
which  he  had  stopped,  was  returned.  On  the  trial  plaintiff 
.withdrew  all  claim  for  more  than  fifteen  hundred  tons,  and 
delivered  up  the  check  to  be  canceled,  and  the  court  thereupon 
ordered  judgment  for  plaintiff.  Defendant  offered  to  prove 
that  the  ice  was  removed  and  sold  by  plaintiff.  This  was 
rejected.  Held  no  error,  as  it  was  not  within  the  issue,  and 
that  the  case  was  properly  disposed  of. 

Charles  J".  Machin  for  appellant. 

Samuel  W.  Weiss  for  respondent. 

Finch,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Elizabeth  Dowling,  by  Guardian,  etc.,  Respondent,  v.  The 
New  York  Central  and  Hudson  River  Railroad  Company, 
Appellant. 

It  seems  that  an  infant,  to  avoid  the  imputation  of  negligence,  is  bound  only 
to  exercise  that  degree  of  care  which  can  reasonably  be  expected  of  one 
of  its  age,  and  when  an  infant  is  injured  by  alleged  negligence,  in  pass- 
ing upon  the  question  of  contributory  negligence  the  age  of  the  infant 
is  to  be  considered  by  the  jury  with  the  other  circumstances  of  the  case. 

(Argued  November,  15,1882  ;  decided  November  38,4882.) 

The  opinion  in  this  action,  which  is  given  in  full,  shows  the 
nature  of  the  action  and  the  material  facts. 

"  This  action  was  brought  by  the  plaintiff  to  recover  damages 
sustained  by  her,  on  account  of  injuries  from  an  engine  of  the 
defendant  at  a  street  crossing.  At  the  time  of  the  injury  she  was 
about  nine  years  old.  The  defendant  had  a  large  paint  shop  in 
the  city  of  Syracuse  two  hundred  and  thirty-three  feet  long, 
which  stood  immediately  south  of  and  adjoining  West  street  in 
that  city,  the  width  on  the  street  being  thirty-seven  feet.  On 
the  day  of  the  injury  the  plaintiff,  with  three  other  little  girls, 
two  of  whom  were  ten  years  old  and  the  other  about  nine,  were 
passing  southerly  upon  West  street,  and  when  they  reached  the 
paint  shop  the  plaintiff  and  two  of  the  other  girls  stopped  to  ; 
look  at  some  pictures  on  the  end  of  the  shop,  and  one  of  them, : 
plaintiff's  sister,  passed  on  and  crossed  the  railroad  tracks,  which 
were  immediately  south  of  the  shop,  the  first  track  being  within 
four  feet  and  two  inches  of  the  southerly  side  of  the  shop. 
After  looking  at  the  pictures  for  a  moment,  the  plaintiff  and  . 
the  two  other  girls  started  southerly  upon  the  sidewalk,  and 
immediately  after  she  passed  the  southerly  corner  of  the  shop, 
an  engine  coming  upon  the  track  struck  her  and  injured  her 
severely.  There  was  evidence  tending  to  show  that  no  bell 
was  rung ;  that  there  was  no  flagman  at  the  crossing ;  that  the 
tender  of  the  engine  overlapped  the  track  about  two  feet,  thus 
coming  within  about  two  feet  of  the  southerly  side  of  the 
shop ;  the  plaintiff  looked  to  the  west  before  entering  upon 
the  track  and  saw  no  train  coming.  She  did  not  look  to  the 
east,  as  the  shop  obstructed  her  view  in  that  direction,  unless 
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she  had  stopped  at  the  southerly  corner  and  there  looked.  If 
she  had  done  so,  she  could  have  seen  this  engine ;  bnt  just  as 
she  got  to  the  southerly  corner  and  passed  on  she  was  struck 
and  injured.  It  is  not  disputed  that  there  was  sufficient  evi- 
dence of  the  defendant's  negligence,  but  the  claim  is  here 
made  that  there  was  undisputed  and  uncontradicted  evidence 
of  the  plaintiffs  contributory  negligence.  We  are  of  the 
opinion  that,  under  all  the  circumstances,  it  was  a  question  of 
fact  for  the  jury  to  determine  whether  there  was  negligence 
upon  the  part  of  the  plaintiff.  There  was  proof  that  she  lis- 
tened, and  that  she  looked.  There  was  proof  of  the  obstruc- 
tion on  the  Easterly  side  of  the  sidewalk,  and  of  the  situation 
of  the  track,  and  its  nearness  to  the  paint  shop ;  that  her  sister 
had  passed  over  the  track  safely  and  was  upon  the  southerly 
side  thereof;  that  there  was  no  flagman  there  to  warn  her,  and 
from  these  facts  we  are  inclined  to  think  that,  even  if  the  plaint- 
iff had  been  an  adult,  there  would  have  been  enough  for  the 
jury  upon  the  question  of  her  negligence.  But  it  is  well 
settled  that  the  same  degree  of  care  is  not  required  of  an  infant 
of  tender  years  which  is  required  of  an  adult.  An  infant,  to 
avoid  the  imputation  of  negligence,  is  bound  only  to  exercise 
that  degree  of  care  which  can  reasonably  be  expected  of  one 
of  its  age,  and  in  passing  upon  the  question  of  contributory 
negligence  the  age  of  the  infant,  with  all  the  other  circum- 
stances in  the  case,  is  to  be  considered  by  the  jury.  (Thv/rher 
v.  The  H.  B.  M.  cfe  F.  B.  B.  Co.,  60  N.  Y.  326 ;  Beynolds 
v.  The  N.  Y.  C.  dk  H.  B.  B.  B.  Co.,  58  id.  248 ;  Byrne  v. 
The  JUT.  Y.  C.  &  H.  B.  B.  B.  Co.,  83  id.  620.) 

We  are,  therefore,  of  the  opinion  that  this  judgment  should 
be  affirmed,  with  costs." 

D.  Pratt  for  appellant. 

Charles  W.  Oliver  for  respondent. 

Earl,  J.,  reads  for  affirmance. 

All  concur,  except  Tracy,  J.,  absent. 

Judgment  affirmed. 
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Mobbs  Heilman,  Respondent,  v.  Isaac  Lazabub,  Appellant 

(Argued  November  20, 1882 ;  decided  November  28,  1882.) 

This  was  an  action  of  ejectment. 

Plaintiff  claimed  the  right  of  possession  nnder  an  instru- 
ment which  purported  to  be  a  lease  of  the  premises  for  two 
years  at  a  specified  rent.  It  also  contained  this  clause,  "  The 
party  of  the  first  part  agrees  to  sell  to  the  party  of  the  second 
part,  and  the  party  of  the  second  part  agrees  to  buy  from  the 
party  of  the  first  part  the  house  and  lot  herein  leased,  for 
the  sum  of  $8,000  lawful  money  of  the  United  States,  as  per 
special  agreement  signed  in  the  same  time  with  this  lease. 
A  sale  of  the  property  voids  the  lease,  and  can  be  effected 
any  time  during  the  term  of  the  lease  upon  two  months 
previous  notice  given  to  the  party  of  the  first  part  by  the 
party  of  the  second  part  of  his  intention  to  effect  the 
sale.9'  It  was  claimed  by  defendant  that  the  contract 
was  incomplete  and  indefinite.  Plaintiff  claimed  that  the 
"  special  agreement "  referred  to  was  not  a  separate  and  distinct 
contract,  and  testified  as  a  witness  that  no  other  paper  was  exe- 
cuted at  the  same  time,  and  no  other  was  presented  or  shown  to 
him,  in  which  he  was  corroborated  by  two  witnesses.  Defend- 
ant called  the  lessor  as  a  witness,  who  testified  that  another 
paper  giving  the  details  and  conditions  of  the  contract  of  pur- 
chase was  prepared. and  presented  at  the  execution  of  the  lease; 
that  plaintiff  declined  to  sign  it  until  he  had  consulted  an  at- 
torney, and  afterward  refused  to  sign. 

The  points  raised  appear  in  the  following  extract  from  the 
opinion : 

"  The  evidence  having  closed,  the  court  charged  as  matter  of 
law  that  the  agreement  signed  was  of  a  character  sufficient, 
1  if  perfected '  to  be  valid  and  effectual ;  but  whether  or  not 
a  complete  and  perfected  agreement  was  in  truth  made  was 
a  question  of  fact  for  the  jury.  Apparently  the  learned  counsel 
for  the  defendant  meant  to  except  to  the  proposition  of  law 
laid  down  by  the  court.  If  he  had  done  so  the  exception  would 
have  been  unavailing,  for  it  is  certainly  true  that  the  in- 
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strument  on  its  face  contained  every  necessary  element  of  a 
complete  and  perfect  contract.  But  the  exception  was  inac- 
curate. It  was  taken  to  so  much  of  the  charge  *  as  states  that 
the  lease  produced  by  the  plaintiff  is  a  complete  and  executed 
instrument  as  appears  upon  its  face.'  The  learned  judge  no- 
where  spoke  of  it  as  i  complete  and  executed.'  He  described 
it  as  complete  on  its  face  and  '  signed/  but  whether  '  executed ' 
as  a  complete  and  perfected  contract,  was  precisely  the  question 
submitted  to  the  jury. 

"  In  the  progress  of  the  charge  the  court  stated  to  the  jury  the 
evidence  given  on  the  part  of  the  defendant  tending  to  show 
that  a  separate  special  agreement  was  prepared,  presented  for 
execution  and  refused,  and  said  '  if  but  one  of  these  papers 
was  executed,  and  under  this  understanding  as  detailed  by  Mr. 
Ramsperger,  the  other  for  any  reason  whatever  was  left  un- 
executed, the  two  papers  together  making  the  agreement,  there 
would  have  been  no  complete  agreement  between  the  parties 
as  to  these  premises.'  The  learned  judge,  however,  further 
said  adverting  to  defendant's  version  of  the  facts,  '  it  is  needful 
for  the  defendant  to  establish  this  defense  to  your  satisfaction, 
because  the  plaintiff  produces  a  lease  which  is  in  form  complete 
and  signed  by  the  parties.'  It  is  claimed  that  this  proposition 
was  erroneous,  and  was  reached  by  defendant's  exception  '  to 
that  part  of  the  charge  which  says  that  the  burden  of  proof  is 
on  the  defendant  to  impeach  the  lease.'  Nothing  is  said  in 
the  charge  as  to  the  burden  of  proof,  or  about  impeaching  the 
lease.  The  issue  as  to  which  the  burden  of  proof  was  on  the 
plaintiff  was  that  of  title,  of  right  to  the  possession  of  the  land, 
and  that  burden  remained  with  him  to  the  end.  But  the 
■court  was  not  speaking  of  that,  nor  of  the  burden  of  proof  in 
connection  with  it.  Attention  was  being  directed  to  a  conflict 
of  evidence  upon  a  question  of  fact  arising  under  the  main 
issue ;  and  the  language  used  can  fairly  be  said  to  mean  no 
more  than  that  the  plaintiff  having  made  out  a  prima  facie 
case,  the  defendant  must  give  some  evidence  to  rebut  it  which 
the  jury  believe,  or  the  prima  facie  case  must  prevail.  In  such 
cases  it  is  sometimes  and  perhaps  inaccurately  said  that  the 
burden  of  proof  is  shifted.  In  Rememamxh  v.  Heard  (62  N.  Y. 
455),  it  was  observed  that  by  such  expression  is  only  meant 
Siokels— Vol.  XLV.        85 
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1  that  there  is  a  necessity  of  evidence  to  answer  the  prima  facie 
case,  or  it  will  prevail.9  And  the  same  thing  was  said  in  Lwmb 
v.  O.  <&  A.  R.  R.  <&  T.  Co.  (46  N.  T.  279 ;  7  Am.  Eep.  327). 
Substantially  that,  and  no  more  than  that,  was  the  evident 
meaning  of  the  court  in  the  present  case,  and  we  do  not  think  it 
was  intended,  or  can  be  fairly  construed  to  mean  that  the  burden 
of  the  issue  tendered  by  the  complaint  was  upon  the  defendant. 
On  the  contrary  we  think  its  fair  construction  is  that  the 
burden  of  proof  was  on  plaintiff,  that  he  had  borne  it  so  far  as 
to  have  made  out  a  prima  fame  case,  and  that  must  prevail 
unless  the  defendant  gave  some  evidence  tending  to  rebut  it, 
which  the  jury  could  believe.  The  language  of  the  charge 
might  possibly  bear  a  stronger  construction,  but  even  then 
could  not  be  justly  said  to  have  related  to  the  burden  of  proof 
upon  the  issue  of  title.  We  do  not  think  the  jury  were  in  any 
manner  misled. 

But  the  defendant  also  appeals  from  the  order  which  gave 
to  the  plaintiff  an  extra  allowance  of  $75.  The  subject-matter 
involved  was  the  right  of  possession  of  the  property  for  two 
years  subject  to  the  rent  reserved.  Whether  that  right  had 
any  money  value  was  not  shown.  If  the  plaintiff  succeeded  he 
gained  in  money  value  only  what  the  right  of  possession  was 
worth  over  and  above  the  rent  which  burdened  it.  If  he  lost, 
that,  and  that  only  was  the  measure  of  his  loss.  No  basis, 
therefore,  existed  for  the  computation  of  an  extra  allowance, 
and  the  order  should  be  reversed.  {People  v.  A.  dk  &.  R.  R. 
Co.,  5  Lans.  25 ;  Coatee  v.  Ooddard,  2  J.  &  S.  118.)  The 
order,  therefore,  cannot  be  sustained  and  must  be  reversed, 
but  the  judgment  should  be  affirmed." 

Lewie  Sanders  for  appellant. 

George  F.  Langbein  for  respondent. 

Finoh,  J.,  reads  for  affirmance  of  judgment  and  for  reversal 
of  order. 

All  concur,  except  Tract,  J.,  absent. 
Judgment  affirmed  and  order  reversed. 
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Elizabeth  Beattie,  Respondent,  v.  The  New  York  Central 
and  Hudson  River  Railboad  Company,  Appellant. 

(Argued  November  21,  1882  ;  decided  November  28,  1882.) 

Frwnk  Loonds  for  appellant. 

Daniel  8.  Remsen  for  respondent. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Tract,  J.,  absent. 

Judgment  affirmed. 


Stephen  E.  Calkins  et  al.,  Appellants,  v.  Daniel  Yrooman, 

Respondent. 

(Argued  November  21, 1882 ;  decided  November  28,  1882.) 

This  was  an  appeal  from  an  order  of  General  Term  revers- 
ing upon  questions  of  fact  a  judgment  entered  upon  the  report 
of  a  referee.      Only  questions  of   fact  were  presented  here. 

N.  A.  Calkins  for  appellant. 

Sidney  Crowett  for  respondent. 

Earl,  J.,  reads  for  affirmance  of  order  of  General  Term, 
and  for  judgment  absolute  dismissing  the  complaint. 
All  concur,  except  Tract,  J.,  absent. 
Order  affirmed  and  judgment  accordingly. 


Sylvesier  Trimmer,  Respondent,  v.  Zaohariah  Trimmer,  Ap- 
pellant. 

(Argued  June  28, 1882 ;  decided  December  12, 1882.) 

This  action  was  brought  by  plaintiff,  as  assignee  of  the 
grantor,  to  recover  a  balance  alleged  to  be  unpaid  of  the  pur- 
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chase-price  of  a  parcel  of  land  conveyed  to  defendant  by  his 
father.  The  opinion,  after  discussing  the  evidence  and  holding 
it  sufficient  to  sustain  the  findings,  continues  thus : 

"  The  defendant  excepted  to  a  ruling  of  the  referee,  strik- 
ing out  certain  testimony  of  the  defendant  as  to  conver- 
sations with  his  father,  who  was  deceased.  The  plaintiff  had 
testified  to  a  conversation  in  1871,  between  defendant  and 
the  deceased,  on  a  particular  occasion,  and  at  a  specified  place. 
No  point  is  now  made  as  to  the  admissibility  of  this  con- 
versation. The  defendant  afterward  took  the  stand  and  was 
interrogated  as  to  the  conversation,  which  he  denied,  and  also 
as  to  other  conversations  and  transactions  between  himself 
and  his  father  on  occasions  other  than  that  as  to  which  the 
plaintiff  had  testified.  This  was  objected  to  as  not  permis- 
sible under  section  829  of  the  Code.  The  referee  received 
the  evidence  and  directed  an  argument  to  be  had,  subsequently, 
as  to  the  admissibility  thereof.  No  exception  was  taken  to 
this  course,  and  the  argument  was  afterward  made  by  con- 
sent, and  before  the  close  of  the  evidence  in  the  case  the 
referee  made  his  decision,  in  which  he  held  that  the  defend- 
ant was  competent  to  testify  as  to  any  personal  transaction 
or  communication  as  to  which  the  plaintiff  had  testified,  but 
was  not  competent  to  testify  as  to  any  personal  transaction 
or  communication  with  the  deceased,  as  to  which  the  plaint- 
iff had  not  testified,  or  as  to  which  the  testimony  of  the  de- 
ceased had  not  been  given  in  evidence.  The  referee,  there- 
fore, on  motion,  struck  out  the  testimony  of  the  defendant 
so  far  as  it  was  incompetent  under  these  rulings.  In  this  we 
see  no  error.  No  exception  was  taken  by  the  defendant  to 
the  reservation  of  the  question  till  the  close  of  the  evidence, 
and  it  did  not  lie  with  him  to  object,  for  it  gave  him  the 
benefit,  if  any  there  was,  of  having  his  testimony  heard  be- 
fore any  ruling  was  made  upon  it.  The  plaintiff  made  his 
objection  to  the  evidence  in  due  time,  and  both  parties  seem  to 
have  acquiesced  in  reserving  the  decision  as  to  its  admissibility. 

"  The  only  other  exception  which  we  think  requires  notice  is 
that  taken  to  the  proof  of  the  testimony  given  by  Beebe,  since 
deceased,  on  a  former  trial  of  this  action.  This  proof  was 
made  by  Mr.  Terry,  one  of  the  attorneys  who  took  part  in  the 
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former  trial  before  a  referee,  who  is  referred  to  in  the  testi- 
mony as  deceased.  Mr.  Terry  testified  that  the  referee  took 
minutes  of  the  trial  and  the  witness  then  had  those  minutes  in 
his  hands.  That  witness  heard  the  testimony  of  Beebe,  and, 
although  he  could  not  recall  the  exact  language  he  used,  he 
remembered  the  general  topics  as  to  which  Beebe  testified,  and 
the  subject  of  some  of  the  evidence. 

"The  witness  being  then  asked  to  state  the  substance  of  that 
evidence,  it  was  objected  to  on  the  ground  that  the  witness 
was  incompetent  and  did  not  show  himself  qualified  to  state 
the  substance  of  the  former  evidence.  This  objection  was 
overruled  and  an  exception  taken,  and  the  witness  then  pro- 
ceeded to  narrate  the  substance  of  the  testimony  of  Beebe  on 
his  direct  and  cross-examination. 

"Mr.  Terry,  being  cross-examined,  testified  that  he  had  read 
the  referee's  minutes  and  the  printed  case,  and  had  helped  to 
settle  the  case,  and  was  perfectly  familiar  with  the  whole  of  it, 
and  that  he  recollected  as  a  distinct  fact  what  he  had  sworn  to 
after  refreshing  his  recollection  by  reading  the  case,  but  he 
could  not  say  whether  he  could  have  remembered  what  he  had 
sworn  to  without  thus  refreshing  his  recollection,  except  that 
he  did  recollect  what  Beebe  swore  on  the  subject. 

"  The  defendant's  counsel  then  moved  to  strike  out  the  testi- 
mony of  Mr.  Terry,  on  the  ground  that  he  did  not  pretend  to 
remember  what  Beebe  swore  to,  aside  from  reading  the  printed 
case. 

"This  objection  was  not  well  founded  in  fact.  The  witness 
did  undertake  to  speak  from  his  memory  as  refreshed.  The 
only  other  objection  made  was  that  the  witness  did  not  show 
himself  qualified  to  state  the  substance  of  the  testimony.  The 
facts  do  not  support  this  objection.  The  objection  urged  on 
this  appeal  that  the  minutes  properly  verified  was  the  only 
proper  evidence,  was  not  taken  at  the  trial,  nor  could  it  well 
be  taken,  the  party  who  took  the  minutes  being  deceased.* 

"  The  judgment  should  be  affirmed." 

Samwbd  Sand  for  appellant. 
George  K  Hipson  for  respondent. 
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Rapallo,  J.,  reads  for  affirmance. 
All  concur,  except  Tract,  J.,  absent. 
Judgment  affirmed. 


John  Andrews,  Respondent,  v.  Morris  Kkklicr,  Appellant. 

(Argued  October  20,  1882 ;  decided  December  12, 1882.) 

&  Edwvn  Day  for  appellant. 

W.  D.  Shuwrt  for  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


Charles  Fraztbr  et  al.,  Respondents,  ^  Trow5 8  Printing  and 

Book  Binding  Company,  Appellant. 

(Submitted  November  15,  1882;  decided  December  12,  1882.) 

Reported  below,  24  Hun,  281. 

Raphael  J.  Moses,  Jr.%  for  appellant. 

Chamber *,  Bougkton  &  Prentiss  for  respondents. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


Thomas  Boland,  Plaintiff  in  Error,  v.  The  People  of  the 
State  of  New  York,  Defendant  in  Error. 

(Argued  November  24,  1882  ;  decided  December  12, 1882.) 

Decided  upon  the  authority  of  SaU  v.  The  People  (ante,  p. 
498),  and  upon  the  opinion  of  the  court  below. 
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Wittiwm  F.  Howe  for  plaintiff  in  error. 

John  VmcerU  for  defendant  in  error. 

Finch,  J.,  reads  for  affirmance. 

All  concur,  except  Tract?,  J.,  absent. 

Judgment  affirmed. 


Anthony  Bbtjbso,  Respondent,  v.  The  City  of  Buffalo, 

Appellant. 

Where  a  city  street  is  rendered  unsafe  by  an  excavation  thereon,  made 
by  a  contractor  under  direction  of  a  department  of  the  city  govern- 
ment in  the  performance  of  a  contract  with  each  department,  notice  to 
the  municipal  corporation  of  the  dangerous  condition  of  the  street  ifl  not 
a  prerequisite  to  liability  on  its  part  for  injuries  caused  by  such  defect. 
Having  caused  the  excavation  to  be  made  the  city  is  bound  to  see  that  it 
is  carefully  guarded ;  it  is  not  absolved  from  this  duty  because  it  em- 
ployed a  contractor  to  make  the  excavation. 

A  person  desiring  to  cross  on  foot  a  city  street,  either  in  the  night  or  day 
time,  is  not  confined  to  a  crossing,  but  has  a  right  to  assume  that  all 
parts  of  the  street  are  reasonably  safe,  and  he  may  cross  at  any  point 
that  suits  his  convenience,  without  being  liable  to  the  imputation  of 
negligence. 

Where  an  excavation  is  so  made  under  direction  of  the  city  and  is  left  un- 
guarded, this  is  sufficient  to  render  it  liable  for  resulting  injuries ;  it  is 
immaterial  whether  or  not  the  highway  is  a  city  street. 

The  provision  of  the  charter  of  the  city  of  Buffalo  of  1870  (§  9,  title  15, 
chap.  519,  Laws  of  1870)  providing  that  all  claims  against  the  city, 
growing  out  of  the  water  department,  shall  be  presented  to  the  water 
board  for  examination  before  they  are  presented  to  the  common  council, 
does  not  apply  to  claims  for  damages  for  injuries  caused  by  an  excava- 
tion in  a  street  made  by  direction  of  the  water  department. 

(Submitted  November  27,  1882 ;  decided  December  12,  1882.) 

The  nature  of  this  action  and  the  facts  pertinent  to  the  ma- 
terial questions  discussed  appear  in  the  following  extract  from 
the  opinion: 

"  This  action  was  brought  to  recover  for  injuries  sustained 
by  the  plaintiff  in  consequence  of  the  alleged  negligence  of 
defendant  in  leaving  open  an  unguarded  excavation  in  one  of 
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its  streets,  called  Seneca  street,  into  which  the  plaintiff  fell 
while  crossing  the  street,  receiving  serious  injury. 

"  The  excavation  was  made  under  the  direction  of  the  water 
department  of  the  city  by  a  contractor  with  that  department. 
The  plaintiff,  in  attempting  to  cross  the  street  in  the  night 
time,  fell  into  the  excavation  and  received  the  injury.  The 
learned  counsel  for  the  defendant  took  several  exceptions  at 
the  trial,  which  he  now  claims  point  out  errors  for  which  the 
judgment  should  be  reversed.  Fvrst.  He  claims  that  before 
the  city  can  be  made  liable  it  must  be  shown  that  it  had  notice 
of  the  dangerous  condition  of  the  street.  But  that  rule  does 
not  apply  to  a  case  like  this.  The  city  was  under  an  absolute 
duty  to  keep  its  streets  in  a  safe  condition  for  public  travel, 
and  was  bound  to  exercise  reasonable  diligence  and  care  to  ac- 
complish that  end,  and  when  it  caused  this  excavation  to  be 
made  in  the  street  it  was  bound  to  see  that  it  was  carefully 
guarded,  so  as  to  be  reasonably  free  from  danger  to  travelers 
upon  the  street.  It  is  not  absolved  from  its  duty  and  its  re- 
sponsibility because  it  employed  a  contractor  to  make  the  exca- 
vation. That  is  settled  by  a  long  line  of  decisions  in  this  and 
other  States.  {Storrs  v.  City  of  Utica,  17  N.  T.  104 ;  Chi- 
cago City  v.  Bobbins,  2  Black  [TT.  S.],  418 ;  Bobbins  v.  Chi- 
cago City,  4  Wall.  657-679 ;  Water  Company  v.  Ware,  16 
id.  566 ;  City  of  St.  Paul  v.  Seite,  3  Minn.  297 ;  City  of 
Zoffaneport  v.  Dick,  70  Ind.  65 ;  36  Am.  Rep.  166  ;  Dillon  on 
Municipal  Corporations,  §§  791,  792,  793.) 

"  There  was  a  controversy  upon  the  trial  of  the  action  as  to 
whether  the  excavation  at  the  place  where  the  plaintiff  was  in- 
jured was  properly  guarded.  The  verdict  of  the  jury  is  con- 
clusive upon  that  point  in  favor  of  the  plaintiff. 

"  Second.  It  is  claimed  that  there  was  a  stone  walk  across  the 
street,  and  that  if  the  plaintiff  had  crossed  upon  that  walk  he 
would  not  have  been  injured.  But  a  person  desiring  to  cross 
the  street  either  in  the  night  time  or  in  the  day  time  is  not 
confined  to  a  crossing.  He  has  a  right  to  assume  that  all  parts 
of  the  street  intended  for  travel  are  reasonably  safe ;  and  if  in 
the  night  time  he  desires  to  cross  from  one  side  to  the  other, 
knows  of  no  dangerous  excavation  in  the  street,  or  other  ob- 
struction, he  may  cross  at  any  point  that  suits  his  convenience, 
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without  being  liable  to  the  imputation  of  negligence.  {Ray- 
mond v.  City  of  Lowell,  6  Gush.  524,  530.) 

"  Tfwrd.  It  was  claimed  that  the  proof  showed  that  the  place 
where  this  excavation  was  made  was  not  in  one  of  the  streets 
of  the  city,  but  that  it  was  in  a  turnpike  belonging  to  the 
"Buffalo  and  Aurora  Plankroad  Company."  I  think  the 
evidence  satisfactorily  shows  that  it  was  in  one  of  the  public 
streets  of  the  city.  It  was  within  its  limits,  and  whether  one 
of  its  streets  or  not,  it  was  a  highway  used  by  the  public,  and 
that  is  sufficient  to  render  it  liable  for  the  consequences  of  an 
excavation  made  under  its  direction  and  left  unguarded. 

"Fowrih.  Section  9  of  title  15  of  chapter  519  of  the  Laws  of 
1870  provides  that  all  claims  against  the  city,  growing  out  of 
the  water  department,  shall  be  presented  to  the  water  board 
for  examination  before  they  shall  be  presented  to  the  common 
council  for  audit ;  and  the  point  is  now  taken,  and  was  taken 
upon  the  trial,  that  this  claim  was  not  presented  to  the  water 
board.  It  is  a  sufficient  answer  to  this  point  that  this  was  not 
a  claim  against  the  city  growing  out  of  the  water  department, 
within  the  meaning  of  that  section.  The  claims  there  referred 
to  are  claims  growing  out  of  contracts  made  with  the  water 
department,  or  services  or  materials  rendered  and  furnished 
under  the  direction  of  that  department.  This  was  not  prop- 
erly, in  any  sense,  a  claim  growing  out  of  the  water  depart- 
ment, and  hence  it  was  unnecessary  to  present  it  »  to  that  de- 
partment before  presenting  it  to  the  common  council." 

P.  A.  Matteson  and  E,  C.  Hawks  for  appellants. 
Shermcm  8.  Rogers  for  respondent. 

Eabl,  J.,  reads  for  affirmance,  with  costs. 
All  concur,  except  Tract,  J.,  absent. 
Judgment  affirmed. 
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Petbb  H.  Walsh,  Appellant,  v.  John  E.  Walsh  et  aL,  Be- 

spondent. 

(Argued  November  28,  1883 ;  decided  December  Id,  1882.) 

Samuel  Hand  for  appellant. 

George  A.  Black  for  respondents. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Tracy,  J.,  absent 

Order  affirmed. 


The  Irving  National  Bank  op  New  York,  Appellant,  v.  Jay 

L.  Adams,  Respondent. 

(Argued  November  28, 1882 ;  decided  December  12, 1882.) 

This  was  an  appeal  from  an  order  of  General  Term,  affirm- 
ing an  order  of  Special  Term,  which  vacated  an  attachment 
herein.  The  application  to  vacate  was  made  by  an  assignee  in 
bankruptcy  of  defendant. 

The  opinion  is  given  in  full. 

"  The  only  answer  suggested  to  the  motion  to  vacate  the  at- 
tachment was  the  pending  of  a  prior  proceeding  in  bankruptcy 
in  the  District  Court  of  Louisiana,  which  it  is  claimed  rendered 
the  subsequent  proceeding  in  the  District  Court  of  New  Jersey 
void.  But  the  facts  presented  on  the  motion  failed  to  establish 
that  the  court  in  Louisiana  acquired  jurisdiction  over  the  de- 
fendant Adams,  or  that  any  valid  adjudication  was  made  against 
him  individually,  or  as  a  member  of  the  firm  of  John  I.  Adams 
&  Co.  The  plaintifl  moreover  proved  its  debt  in  the  New 
Jersey  proceedings,  and  in  other  ways  recognized  their  validity 
after  notice  of  the  proceedings  in  Louisiana. 

"  This  may  not  conclude  the  plaintiff  of  the  point  of  jurisdic- 
tion, but  it  strengthens  the  inference  arising  from  the  other 
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facts  disclosed  on  the  motion,  that  the  defendant  was  not  a 
party  to  those  proceedings. 

u  The  order  should  be  affirmed." 

O.  A.  S&ixas  for  appellant. 

Charles  M.  Marsh  for  respondent. 

Andbbws,  Ch.  J.,  reads  for  affirmance. 
All  concur,  except  Tract,  J.,  absent. 
Judgment  affirmed. 


Emma  J.  Mason,  Appellant,  v.  Ltdia  0.  Lebbby,  Respondent. 

Where  the  contents  of  an  instrument  alleged  to  have  been  destroyed  are 
sought  to  be  proved  by  oral  evidence  it  is  for  the  court  to  determine 
whether  the  evidence  establishes  the  destruction,  and  whether,  if  es- 
tablished, the  destruction  was  not  intended  to  injure  the  opposite  party 
or  to  create  an  excuse  for  its  non-production. 

(Argued  November  30,  1882 ;  decided  December  15, 1889.) 

This  action  was  brought  to  have  a  trust  declared  in  favor  of 
plaintiff  in  certain  real  estate,  the  title  of  which  was  in  defend- 
ant. 

The  principal  question  was  as  to  the  fact  whether  the  premi- 
ses were  held  in  trust.  As  to  this  the  court  held  that  the  evi- 
dence justified  the  findings  of  the  referee. 

Plaintiff  attempted  to  prove  by  her  husband  on  the  trial  the 
contents  of  a  certain  letter  alleged  to  have  been  destroyed. 
What  occurred  on  the  trial  and  the  holding  in  reference  thereto 
appear  in  the  following  extract  from  the  opinion. 

"  He  (the  husband)  testified  to  an  acquaintance  with  the  de- 
fendant, commencing  in  1866 ;  that  he  had  conversations  with 
her  in  1866  and  1867,  '  in  reference  to  property/  and  which, 
as  detailed  by  him,  were  of  the  most  general  and  unimportant 
character ;  that  he  had  correspondence  with  her  '  continually.' 
'  I  had, '  he  says,  '  one  letter  in  two  weeks,'  and  remembers  re- 
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ceiving  one  in  the  fall  of  1867,  These  letters  he  destroyed  in 
1868,  as  he  was  about  leaving  Philadelphia  for  New  York. 
He  says,  '  I  tore  them  up  and  burnt  them,  because  I  didn't 
want  to  incumber  my  baggage  with  such  a  large  pile  of  let- 
ters.' Asked :  '  Did  you  have  any  idea  that  those  letters  were 
of  any  importance  ? '  says,  '  No,  it  never  occurred  to  me  that 
they  were  of  any  importance.'  *  Did  you  give  the  matter  of 
their  destruction  much  consideration  ? '  Answers :  '  Not  in  the 
least.'  '  Did  you  have  any  other  reasons  for  destroying  them, 
except  what  you  have  stated?'  Answer :  €  No.'  Being  again 
asked,  '  Did  yon  receive  a  letter  from  Mrs.  Heath '  (the  defend- 
ant) 4  with  reference  to  the  property  t '  Answers,  '  I  did.'  Ques- 
tion: '  And  destroyed  it  under  the  circumstances  mentioned  ? ' 
Answer :  '  I  did.'  He  was  then  requested  to  state  the  sub- 
stance of  the  letter,  and  upon  objection  by  the  defendant's 
counsel,  it  was  excluded. 

"  We  have  no  means  of  knowing  either  the  contents  of  the 
letter,,  nor  the  answer  which  was  expected  from  the  witness, 
but,  assuming  that  the  answer  would  have  been  pertinent  to  the 
issue,  it  was  for  the  court  to  determine,  in  the  first  instance, 
whether  the  evidence  established  that  the  letter  was  destroyed, 
and  also,  that  its  destruction  was  not  to  produce  a  wrong  or  in- 
jury to  the  opposite  party,  or  to  create  an  excuse  for  its  non- 
production.  {Jackson,  v.  Frier,  16  Johns.  196;  Stephens' 
Digest  of  the  Law  of  Evidence,  art.  72.)  This  is  so,  whether 
the  paper  was  destroyed  by  a  party  (Riggs  v.  Tayloe,  9  Wheat 
483;  Steele  v.  Lard,  TON.  Y.  280;  26  Am.  Rep.  602;  Blade 
v.  Ncland,  12  Wend.  173),  or  a  witness  (Lwvrigstori  v.  Rogers, 
2  Johns.  Cas.  488),  and  the  sufficiency  of  the  explanation  pre- 
sented a  question  of  fact  for  the  trial  judge,  which  this  court 
cannot  review.  (Steele  v.  Lord,  70  N.  Y.  280-283 ;  26  Am. 
Eep.  602.)  " 

Samuel  H<md  for  appellant. 

&  P.  Nash  for  respondent. 

Danfoeth,  J.,  reads  for  affirmance. 
All  concur,  except  Tract,  J.,  absent. 
Judgment  and  order  affirmed. 
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Cornelius  J.  Ryan,  Respondent,  v.  Silas  W.  Coohban,  Ap- 
pellant. 

(Argued  November  20,  1882 ;  decided  December  15, 1882.) 

Decided  on  the  facte. 

Lewis  Sanders  for  appellant. 

Eugene  Smith  for  respondent. 

Per  Owriwrn.    Opinion  for  affirmance. 
All  concur,  except  Traoy,  J.,  absent. 
Judgment  affirmed. 


In  the  Matter  of  the  Petition  of  Ellen  S.  Auohmuty  to  Va- 
cate an  Assessment. 

(Argued  November  28, 1882;  decided  December  15,  1882.) 

The  same  general  assessment  sought  to  be  vacated  in  this 
proceeding  was  under  consideration  and  was  held  illegal  in  In 
re  N.  T.  P.  E  Pub.  School  (75  K  T.  324).  The  only  com- 
plaint made  here  was  that  the  assessment  was  greater  than  it 
should  be,  and  the  sole  question  to  be  determined  was  whether  it 
could  be  reduced  under  section  27,  chapter  383,  Laws  of  1870. 
The  court  held  that  the  objectionable  portions  could  be  elimi- 
nated, and  so  modified  the  order  by  deducting  them  from  the 
assessment.  In  the  following  extract  from  the  opinion  this 
case  is  distinguished  from  the  one  above  cited : 

"  But  the  learned  counsel  for  the  petitioner  claims  that  we  are 
precluded  from  correcting  and  reducing  this  assessment  by  the 
decision  in  the  case  above  cited  in  which  we  vacated  the  as- 
sessment and  refused  to  send  the  case  back  for  a  rehearing  at 
the  Special  Term,  for  the  purpose  of  enabling  that  court  to 
correct  the  assessment  by  a  reduction  of  the  illegal  excess. 
We  then  thought  that  there  was  no  criterion  by  which  a  de- 
duction could  be  made,  and  none  certainly  appeared  in  that 
record.     But  this  record  comes  before  us  in  such  shape  that  we 
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are  able  to  see  that  the  assessment  can  be  corrected  so  as  to 
leave  no  substantial  error  therein,  and  that  being  so  the  ends 
of  justice  require  that  the  assessment  should  be  corrected  rather 
than  wholly  vacated." 

Charles  &  Miller  for  appellant. 

J).  J.  Dean  for  respondent. 

Earl,  J.,  reads  for  modification  of  order  of  General  Term, 
so  as  to  direct  a  reduction  of  the  assessment  to  the  sum  of 
$556.62  and  for  affirmance  as  so  modified. 

All  concur,  except  Tracy,  J.,  absent. 

Ordered  accordingly. 


Ellen  Sitteelt,  Bespondent,  v.  Andrew  Grego,  Appellant. 

(Argued  December  5,  1882 ;  decided  December  15,  1882.) 

This  was  an  action  to  recover  an  alleged  balance  due  on  cer- 
tain promissory  notes,  among  them  a  note  of  $300.  Plaintiff 
testified  to  an  interview  with  defendant,  when  his  brothers 
James  and  John  were  present  and  that  James,  at  her  request, 
figured  up  the  interest  on  all  the  notes,  and  a  payment  was  made 
to  be  applied  "  on  the  oldest  indebtedness."  Defendant  claimed 
that  the  $300  note  was  in  fact  paid  years  before  this  alleged 
interview.  The  following  extract  from  the  opinion  gives  the 
facts  and  the  holding  of  this  court  upon  a  question  of  evidence. 
The  residue  of  the  opinion  is  simply  a  discussion  of  the  evi- 
dence to  show  that  it  justified  a  submission  of  the  case  to  the 

"  The  plaintiff,  in  her  recital  of  the  interview  and  accounting 
at  her  mother's,  stated  that  his  (defendant's)  brothers  James  and 
John  were  present,  and  that  James  did  the  figuring  at  her  re- 
quest. He  was  called  as  a  witness  for  the  defendant,  and  testi- 
fied that  the  $300  note  was  actually  paid  within  three  or  four 
years  after  it  was  given  by  the  defendant,  and  the  note  was  not 
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at  the  time  surrendered,  because  the  plaintiff  said  she  could  not 
find  it  On  cross-examination  his  attention  was  drawn  to  the  oc- 
currence at  his  mother's,  the  day  after  the  meeting  at  O'Neill's. 
If  the  plaintiff's  version  of  that  transaction  was  true,  it  tended  to 
contradict  strongly  the  story  of  the  witness  that  he  saw  Andrew 
previously  pay  the  note,  for  it  is  inconceivable,  if  such  pay. 
ment  was  in  reality  made,  that  James  would  cast  the  interest 
on  all  three  notes  in  the  presence  of  Andrew,  the  latter  taking 
part  in  the  transaction,  and  all  parties  tacitly  conceding,  and  no 
one  disputing  the  validity  of  the  $300  note  as  an  outstanding 
debt,  and  element  of  the  computation.  Under  the  cross- 
examination  directed  to  this  occurrence,  James  admitted  that 
he  met  the  plaintiff  at  his  mother's  on  the  day  specified  ;  that 
the  note  of  $300  was  referred  to  and  he  figured  the  interest  on 
it  at  plaintiff's  request ;  and  that  he  figured  on  several  amounts 
for  her.  So  far  h$  corroborated  her  statement,  and  would 
have  completed  a  substantial  contradiction  of  his  own  evidence 
in  chief,  but  for  a  denial  which  followed.  He  said  that  the 
defendant  was  not  present  on  that  occasion.  He  was  then 
asked  if  he  had  not  said  that  Andrew  was  so  present  to  O'Neill, 
and  answered  in  the  negative.  O'Neill  was  subsequently  called 
and  permitted  to  testify  that  the  witness  did  so  state,  under 
the  defendant's  objection  that  the  fact  inquired  about  was  col- 
lateral, and  the  evidence  incompetent.  We  think  the  fact 
inquired  about  was  not  a  collateral  fact  within  the  rule,  but 
one  material  to  the  issue  of  payment,  and  if  true,  tended,  when 
taken  in  connection  with  the  admissions  of  the  witness,  to  con- 
tradict his  evidence  in  chief,  for  it  is  impossible  to  believe,  if 
James  and  Andrew  both  knew  the  note  to  have  been  paid, 
that  the  former  would  have  figured  the  interest  on  it,  and  the 
latter  taken  part  in  the  transaction,  but  neither  uttering  protest 
or  dissent.  All  this  would  have  followed  and  been  unanswer- 
able, if  Andrew  was  admitted  to  have  been  present,  unless 
some  further  modifying  proof  was  given.  "While  the  latter 
also  denied  being  present,  he  confesses  that  the  appointment 
was  made  the  day  before  at  his  request.  The  collision,  there- 
fore, was  upon  an  important  and  material  point,  and  the  fact 
sought  to  be  drawn  from  James  bore  directly  upon  the  issue  of 
payment,  and  tended   to  contradict    him    upon   a    material 
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matter ;  and  where  that  is  the  case  the  credibility  of  the  witness 
may  be  assailed  by  showing  a  contrary  statement  made  else- 
where. ( Carpenter  v.  Ward,  30  N.  T.  243 ;  SoheU  v.  Plumb, 
55  id.  592 ;  Patchm  v.  AstorMuL.  Ins.  Co.,  13  id.  268.)  The 
cross-examination  of  the  witness  was  not  as  to  immaterial  mat- 
ter. It  was  upon  an  occurrence  vital  to  the  issue  of  payment, 
and  to  the  testimony  upon  that  issue  which  the  witness  had 
given  on  his  direct  examination.  We  think,  therefore,  the 
evidence  of  O'Neill  was  competent,  and  no  error  was  committed 
in  its  admission." 

S.  W.  Jackson  for  appellant. 

D.  C.  Beattie  for  respondent. 

Finch,  J.,  reads  for  affirmance. 

All  concur,  except  Tbacy,  J.,  absent. 

Judgment  affirmed. 


William  W.  Weight,  Appellant,  v.  Nblsok  O.  Tiffany,  Ee- 

spondent. 

(Aigued  December  8,  1882  ;  decided  December  15,  1882.) 

Frank  R.  Perkins  for  appellant. 

George  Wadsworth  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur,  except  Tkaoy,  J.,  absent. 


In  the  Matter  of  the  Application  of  Joseph  Mathews,  Gen- 
eral Guardian,  etc. 

(Submitted  November  28, 1882;  decided  December  15,  1882.) 

B.  C.  Chebwood,  appellant,  in  person. 
C\  N.  Borne,  Jr.,  for  respondent. 
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Agree  to  affirm.     No  opinion. 

All  concur,  except  Tracy,  J.,  absent. 

Judgment  affirmed. 


Mary  Devlin,  Administratrix,  etc.,  Respondent,  v.  The  Mayor, 
Aldermen  and  Commonalty  of  the  City  of  New  York, 
Appellant,  et  al.,  Respondents. 

(Argued  December  12, 1882 ;  decided  December  15,  1882.) 

WiUard  BarUett  for  appellant. 

T.  0.  Cronin  for  respondents. 

Agree  to  reverse,  and  matter  remitted  to  General  Term  to 
pass  upon  the  merits.     No  opinion. 
All  concur,  except  Tracy,  J.,  absent. 
Ordered  accordingly. 


John  Maohin,  Respondent,  v.  The  Lamar  Fire  Insurance 

Company,  Appellant. 

The  Same,  Respondent,  v.  The  Manufacturers'  Insurance 
Company  of  Newark,  New  Jersey,  Appellant. 

(Argued  October  9, 1882  ;  decided  December  28,  1882.) 

These  were  actions  npon  policies  of  fire  insurance. 

The  prominent  questions  presented,  with  the  facts  pertinent 
thereto,  appear  in  the  following  extract  from  the  opinion : 

"  The  building  destroyed  contained,  among  other  things,  a 
cider  press,  with  the  tools,  machinery  and  implements  con- 
nected therewith,  besides  a  large  number  of  other  tools. 

"Among  the  questions  sharply  litigated  upon  the  trial  was 
that  of  over-valuation  of  the  property  destroyed,  particularly 
the  tools,  implements  and  machinery  in  the  building. 

"  The  plaintiff  had  caused  a  list  to  be  made  by  one  Herrick, 
a  machinist,  containing  a  large  number  of  articles  of  machin- 
ery, parts  of  machinery  and  tools,  with  the  prices  carried  out 
Siokels  —  Vol.  XLV.        87 
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opposite  each  article ;  and  Herrick  being  called  as  a  witness  by 
the  plaintiff,  and  testifying  that  he  was  a  machinist,  and  that 
he  had  made  a  list  of  certain  articles,  and  that  the  value  set 
opposite  each  article  was  correct,  the  list  was  offered  in  evi- 
dence by  the  plaintiff  and  was  objected  to  by  the  defendant 
upon  the  ground  that  it  was  incompetent.  1? he  objection  was 
overruled  and  the  list  received. 

"  While  evidence  had  been  given  tending  to  show  that  some 
of  the  articles  contained  in  the  list  were  in  the  building  at  or 
just  previous  to  the  fire,  as  to  many  of  the  articles  contained 
therein  there  was  no  such  evidence.  Upon  this  state  of  the 
evidence  the  list  was  incompetent  at  the  time  it  was  offered  and 
received. 

"  It  seems  that  subsequent  to  the  fire  the  plaintiff  was  ex- 
amined before  a  notary  public,  at  the  instance  of  the  defendant, 
under  a  clause  in  the  policy  permitting  such  examination  to  be 
had,  and  upon  such  examination  he  produced  a  list  of  articles 
also  made  by  Herrick,  which  he  claimed  to  have  been  in  the 
building  at  the  time  of  the  fire,  similar  in  all  respects  to  that 
produced  by  Herrick  upon  the  trial  arid  given  in  evidence  by 
the  plaintiff  under  the  defendant's  objection.  The  defendant 
introduced  the  examination  of  the  plaintiff  taken  before  the 
notary,  having  this  list  annexed  to  and  forming  a  part  of  it, 
and  thus  introduced  in  evidence  the  very  list  to  which  he  ob- 
jected when  offered  by  the  plaintiff. 

"  We  think  this  cured  the  error  originally  committed  by  its 
admission.  The  defendant  urges  that  the  list,  as  offered  by 
him,  is  nothing  more  than  the  declarations  of  the  plaintiff,  and 
he  is  not  concluded  by  them.  This  is  undoubtedly  true,  but 
having  the  right  to  put  the  declarations  of  the  plaintiff  in  evi- 
dence, and  having  done  so,  they  become  evidence  in  the  case 
to  be  considered  by  the  jury.  After  the  list  was  introduced 
by  the  defendant  it  could  not  be  said  that  there  was  no  evi- 
dence tending  to  show  the  presence  of  the  articles  in  the  build- 
ing at  the  time  of  the  fire,  for  he  had  introduced  the  plaintiff's 
own  declarations  to  that  effect. 

"The  defendant  further  insists  that  the  referee  erred  in 
allowing  the  question  put  to  the  plaintiff,  as  a  witness,  and  ob- 
jected to  by  the  defendant,  relating  to  what  was  done  by  one 
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Pharis  at  the  time  he  visited  the  plaintiff's  premises  with  a  view 
of  taking  the  insurance  in  question.  The  grounds  of  this  ob- 
jection were  that  the  policy  provided  that  the  person  obtaining* 
the  insurance  should  be  deemed  the  agent  of  the  insured,  and 
not  of  the  company.  We  think  the  referee  ruled  correctly  in 
allowing  the  question  put  to  be  answered.  The  answer  of  the 
witness  went  beyond  the  question,  and  had  the  defendant's 
counsel  moved  to  strike  out  that  portion  of  the  answer  which 
was  not  responsive  to  the  question,  we  think  the  motion  should 
have  been  granted ;  but  this  was  not  done.  The  answer  was 
allowed  to  stand  without  objection,  and  it  cannot  be  said,  there- 
fore, that  the  referee  erred  in  any  ruling  made  by  him  upon 
this  subject." 

J.  P.  Munro  for  appellant. 
George  Doheny  for  respondent. 

Tracy,  J.,  reads  for  affirmance. 

All  concur,  except  Rapallo,  J.,  absent 

Judgment  affirmed. 


Ivory  H.  Hawkins,  Appellant,  v.  Andrew  M.  Johnston,  Re- 
spondent. 

(Submitted  December  11, 1882 ;  decided  December  28, 1882.) 

r 

Frcmk  H.  Perkins  for  appellant. 

A.  Q.  Rice  for  respondent. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Tbaoy,  J.,  absent. 

Order  affirmed. 
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Geobqe  M.  Chapman,  Respondent,  v.  John  G.  L.  Boettcher, 

Impleaded,  etc.,  Appellant. 

(Argued  December  12, 1882  ;  decided  December  28, 1882.) 

Joseph  A.  Bwrr  for  appellant. 

Hugo  Hirsh  for  respondent. 

Agree  to  dismiss  appeal.    No  opinion. 
All  concur,  except  Tract,  J.,  absent. 
Appeal  dismissed. 


In  the  Matter  of  the  Receivership  of  the  Syracuse,  Che- 
nango and  New  York  Railroad  Company. 

(Argued  December  12,  1882 ;  decided  December  28, 1882.) 

William  C.  Ruger  for  appellant. 

E.  W.  Podge  for  respondent. 

Agree  to  dismiss  appeal.    No  opinion. 
All  concur,  except  Tracy,  J.,  absent 
Appeal  dismissed. 
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ABATEMENT  AND  REVIVAL. 

1.  The  provision  of  the  Code  of  Civil 
Procedure  (§  757,  as  amended  by 
chap.  548,  Laws  of  1879),  provid- 
ing for  the  continuance  of  an  ac- 
tion "  in  case  of  the  death  of  a  sole 
plaintiff  or  a  sole  defendant/'  when 
the  cause  of  action  survives,  ap- 
plies to  a  case  where  a  sole  plaint- 
iff and  a  sole  defendant  are  both 
dead.    Holsman  y.  St.  John.      461 

2.  It  is  obligatory  upon  the  court  to 
grant  a  motion  to  revive,  made 
upon  proper  affidavits  showing  the 
necessary  facts;  po  mere  lapse  of 
time  can  defeat  the  application.  Id. 

Where  after  appointment  of  re- 
ceiver in  creditor' *  suti  the  receiver  and 
the  judgment  debtor  dice,  court  may 
appoint  new  receiver. 

8ee  NicoU  v.  Boyd.  516 


ACCOUNT  STATED 

The  acceptance  and  retention  of 
an  account  without  objection,  al- 
though tending  to  establish  an  ad- 
mission of  its  correctness,  is  not 
conclusive ;  it  may  be  met  by  proof 
of  mistake  undiscovered  while  the 
account  was  so  retained,  and  the 
question  then  becomes  one  of  fact 
for  a  jury.     Sharkey  v.  Mansfield. 

227 

ACCOUNTS. 

1.  It  is  not  error  to  permit  a  party  to 
state  as  a  witness  from  his  account- 
book  the  items  of  an  account 
against  the  opposite  party,  when  he 
cannot  from  memory  independent 
of  the  book  state  the  items,  but  testi- 
fies that  he  knew  the  several  ar- 
ticles charged  in  the  account  were 


delivered,  and  the  entries  when 
made  to  be  correct.  Rouxy.  Brand. 

809 

2.  Although  cash  items  form  no  part 
of  a  mutual,  open  and  running  ac- 
count, so  as  to  take  them  out  of 
the  operation  of  the  statute  of 
limitations,  cash  payments  made 
and  received  to  be  applied  on  gen- 
eral account,  and  on  account  of 
actual  or  supposed  indebtedness, 
extinguish  pro  tanto  the  indebted- 
ness, and  if  in  any  instance  made 
in  advance,  will  apply  to  extinguish 
the  next  indebtedness,  and  the  stat- 
ute of  limitations  has  no  applica- 
tion. Id. 

ACCOUNTING. 

1.  One  member  of  a  firm  cannot  re- 
cover from  the  representatives  of 
a  deceased  co-partner  any  portion 
of  moneys  received  by  the  latter 
belonging  to  the  firm,  unless  upon 
an  accounting  or  settlement  of  the 
affairs  of  the  partnership  a  balance 
is  found  due  to  him.  Arnold  v. 
Arnold.  580 

2.  In  any  proceeding  by  one  partner 
after  the  death  of  a  co-partner  for 
an  accounting,  a  surviving  partner 
is  a  necessary  party.  Id. 

ADMISSIONS  AND  DECLARA- 
TIONS. 

1.  Where  the  description  in  a  deed 
designates  a  particular  piece  of 
land,  declarations  of  the  grantor 
are  inadmissible  to  show  that  some- 
thing else  was  intended.  Arm- 
strong v.  Du  Bois.  95 

2.  Declarations  of  the  clerk  of  a  ven- 
dor, made  at  the  time  of  the  sale 
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and  in  connection  therewith,  are 
competent  evidence.    Low  v.  Hart. 

457 

8.  The  declaration**  of  a  former  holder 
of  a  promissory  note,  although 
made  after  the  maturity  of  the 
note,  and  while  it  was  in  his  pos- 
session, are  inadmissible  against  a 
purchaser  for  value,  views  v. 
Kehr.  688 


ADVERSE  POSSESSION. 


A  mortgagee  in  possession  as 


such,  or  one  in  possession  under  tax 
lease,  cannot  acquire  title  by  adverse 
possession. 
See  Gross  v.  Welwood.  (Mem.)    688 

ALIENS. 

1.  An  alien  may  not  he  admitted  to 
practice  aa  an  attorney  and  coun- 
selor at  law  in  this  State.  In  re 
O'NeiU.  684 

2.  It  seems  that  the  legislature  has 
power  under  the  Constitution  to 
authorize  the  admission  of  persons 
not  citizens  of  the  State.  (Art.  6, 
as  amended  in  1871.)  Id. 


AMENDMENT. 

1.  Where  a  tender  is  not  pleaded, 
and  the  trial  is  by  the  court,  al- 
though proof  is  made  on  the  trial 
of  a  tender,  or  a  waiver  thereof, 
a  refusal  of  an  application  to  have 
the  answer  amended  to  conform 
to  the  proof,  made  after  the  trial 
and  after  the  findings  have  been 
prepared  and  ready  for  signature, 
is  not  error,    didenberg  v.  Ely.  257 

2.  An  amendment  of  a  notice  of  ap- 
peal from  an  order  denying  a  mo- 
tion for  a  new  trial,  so  as  to  make 
it  also  a  notice  of  appeal  from  a 
judgment,  may  not  be  granted 
after  the  time  for  appealing  from 
the  judgment  has  expired,  as  the 
effect  of  the  amendment  is  to  allow 
an  appeal  from  the  judgment, 
which  the  court  has  no  power  to 
do.  (Code  of  Civil  Proc.,  §§  788, 
784.)    Lavattev.SkeUy.  546 


8.  Neither  the  provision  of  the  Code 
of  Civil  Procedure  (§  1808)  author- 
izing omissions  to  be  supplied,  or 
amendments  to  be  made  to  perfect 
an  appeal ;  nor  the  provision  (§  724) 
allowing  the  court  "  to  supply  an 
omission  in  any  proceedings,"  or  to 
"permit  an  amendment  thereof/' 
apply  to  the  case  of  such  an 
amendment.  Id. 


APPEAL. 

1.  A  party  cannot  sustain  on  appeal 
a  verdict  in  his  favor,  upon  a  ground 
taken  from  him  by  the  trial  court. 
Wangler  v.  Swift.  88 

2.  In  an  action  brought  to  dissolve 
an  insolvent  life  insurance  com- 
pany, and  to  distribute  its  assets, 
certain  policy-holders  were  al- 
lowed to  intervene.  Upon  motion 
of  their  attorneys,  the  Special 
Term  ordered  a  reference  to  take 
proof  and  recommend  whether  any 
allowances  should  be  made  to 
said  attorneys,  or  if  so,  to  what 
amount.  Subsequently,  a  motion 
to  resettle  and  modify  the  terms 
of  said  order,  so  as  to  show  a 
granting  or  denial  of  the  applica- 
tions for  allowance,  was  denied. 
Both  orders  were  reversed  by  the 
General  Term.  Held,  that  its  de- 
cision was  not  reviewable  here,  aa 
the  orders  were  entirely  discre- 
tionary. AWy-Gen'l  v.  Cont'l  L. 
Ins.  Co.  45 

3.  A  temporary  injunction  is  un- 
authorized when  it  does  not  appear 
from  the  complaint  that  plaintiff 
is  entitled  to  the  final  relief  for 
which  the  action  is  brought.  (Code 
of  Civil  Procedure,  §  603.)  Me- 
Uenry  v.  JexoeU.  58 

4.  The  granting  of  the  injunction 
in  such  case  is  error  of  law  which 
may  be  reviewed  in  this  court  on 
appeal.  (Code  of  Civil  Procedure, 
§  190,  sub.  2.)  Id. 

5.  The  rule  that  an  appellate  court 
will  presume  in  support  of  a  judg- 
ment in  an  action  tried  by  the  court 
or  referee,  that  material  facts  ap- 
pearing in  the  case,  not  embraced 
in  the  express  findings,  were  found 
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and  considered,  applies  only  to 
such  facts  as  being  found  would 
tend  to  support  the  special  find- 
ings. In  respect  to  inconsistent 
facts  not  conclusively  established 
by  the  evidence,  there  is  no  such 

S resumption.     Armstrong  v.  Du 
ois.  95 

6.  Where,  therefore,  in  an  action 
of  ejectment,  the  defendants  re- 
lied upon  a  paper  title,  and  this 
issue  was  found  in  their  favor,  held, 
that  the  judgment  could  not  be  sus- 
tained on  the  ground  of  title  by 
adverse  possession,  although  facts 
were  proved  tending  to  show  such 
title,  but  which  were  not  conclu- 
sive or  incapable  of  contradiction, 
and  the  question  did  not  appear  to 
have  been  raised  upon  the  trial. 

Id. 

7.  Also  held,  that  for  the  same  rea- 
sons it  was  not  open  to  defendants 
to  claim  upon  appeal  that  plaintiffs 
showed  no  title  to  the  premises. 

Id. 

8 .  An  order  of  General  Term  denying 
an  application  for  a  reargument  is 
not  reviewable  here.  Whether 
more  than  one  argument  of  a  ques- 
tion shall  be  had  is  exclusively  for 
the  court  in  which  it  is  pending  to 
determine.    Fteieehmannv.  Stern. 

110 

9.  In  an  equity  case  a  new  hearing 
will  not  be  granted,  or  judgment 
reversed,  merely  on  the  ground 
that  proper  evidence  was  rejected 
at  the  trial,  if,  on  all  the  facts  and 
circumstances,  the  court  is  satis- 
fied that  the  result  ought  not  to 
have  been  different  if  the  evidence 
had  been  received.  In  re  N.  T. 
C.  &  H.  R.  R.  R.  Go.  342 

10.  A  proceeding  to  punish  for  an  al- 
leged criminal  contempt,  originat- 
ing in  the  violation  of  an  order 
granted  in  a  civil  action,  is  a  civil 
special  proceeding  within  the 
meaning  of  the  Code  of  Civil  Pro- 
cedure (§§  1356, 1857),  and  an  order 
therein  finding  the  party  proceeded 
against  guilty,  and  imposing  a 
punishment,  is  reviewable  here 
upon  appeal  (§  190,  subd.  8).  People  I 
ex  rel.  v.  Dwyer.  402 1 


11.  As  to  whether  an  appeal  is  proper 
from  an  order  punishing  a  diso- 
bedience of  an  order  of  a  criminal 
court  in  a  criminal  action,  quart.  Id. 

12.  Where  the  sureties  to  an  under- 
taking, given  to  stay  proceedings 
on  appeal  to  General  Term  from  a 
final  judgment,  are  excepted  to, 
and  they  fail,  or  refuse  to  justify, 
and  justification  is  not  waived  by 
the  respondent,  the  sureties  are 
discharged  from  liability ;  the 
effect  of  the  failure  to  justify  "  is 
the  same  as  if  the  undertaking  had 
not  been  given."  (Code,  §§  1852, 
1835.)    Manning  v.  Gould.       476 

18.  As  to  whether  the  respondent 
may  after  exception  taken,  and  be- 
fore the  refusal  of  the  sureties  to 
justify,  waive  the  exception,  quwre. 

Id. 

14.  An  amendment  of  a  notice  of  ap- 
peal from  an  order  denying  a  mo- 
tion for  a  new  trial,  so  as  to  make 
it  also  a  notice  of  appeal  from  a 
judgment,  may  not  be  granted  after 
the  time  for  appealing  from  the 
judgment  has  expired,  as  the  effect 
of  the  amendment  is  to  allow  an 
appeal  from  the  judgment,  which 
the  court  has  no  power  to  do. 
(Code  of  Civil  Proc,  §§  783,  784.) 
Lamlle  v.  SkeUy.  546 

15 .  Neither  the  provision  of  the  Code 
of  Civil  Procedure  (§  1308)  author- 
izing omissions  to  be  supplied,  or 
amendments  to  be  made  to  perfect 
an  appeal ;  nor  the  provision  (§  724) 
allowing  the  court  "to  supply  an 
omission  in  any  proceedings,"  or 
to  "  permit  an  amendment  thereof," 
apply  to  the  case  of  such  an 
amendment.  Id. 


16.  Where  there  is  Bimplv  a  general 
objection  to  evidence,  the  decision 
of  the  trial  court  overruling  the 
same  will  be  sustained  unless  there 
be  some  ground  which  could  not 
have  been  obviated  if  it  had  been 
specified,  or  unless  the  evidence 
called  for  was  in  any  aspect  of  the 
case  incompetent  Quinby  Y.Strauss. 

664 

17.  An  order  denying  a  motion  to 
modify  an  order  vacating  an  as- 
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sessment  is  not  reviewable  here. 
In  re  Loew.  666 

18.  Where,  after  the  death  of  a  party, 
notice  of  appeal  from  an  order  is 
served  upon  his  attorney,  the  ap- 
pellant cannot  object,  on  motion 
by  said  attorney  to  dismiss  appeal, 
that  he  has  no  standing  in  court 
because  of  the  death  of  his  client. 
Having  called  the  attorney  into 
court  as  the  proper  representative 
of  the  deceased,  the  appellant  may 
not  object  to  his  being  heard,  in 
re  BeckwUh.  667 


-When  order  settling  compensa- 

of  sheriff  for  services   under 

in  the  discretion  of  the 


Hon 

attachment 

court,  and  so  not  reviewable  here. 
8ee  Woodruff  v.  J.  F.  Ins.  Co.    521 


Order  denying  motion  to  set 

aside  foreclosure  sale  not  reviewable 
here. 

See  C.  L.  Ins:  Co.  v.  Bowman. 
(Mem.)  654 

When  'point  not  taken  on  trial 

may  not  be  raised  on  appeal. 
See  Gernon  v.  Hoyt.    (Mem.)      681 
See  Wellington  v.  Morey.    (Mem.) 

656 


APPURTENANCES. 

Land  cannot  pass  as  appurtenant  to 
land.    Armstrong  v.  Du  Bois.    95 


ARREST. 

In  an  action  to  recover  for  goods  sold 
the  complaint  contained  no  allega- 
tions of  fraud  on  the  part  of  the 
vendee;  an  order  of  arrest,  how- 
ever, was  issued  and  executed,  and 
upon  the  trial  plaintiff  gave  evi- 
dence tending  to  show  that  at  the 
time  of  making  the  purchase  and  to 
induce  the  credit  defendant  made 
false  representations  as  to  his  sol- 
vency. The  court  in  submitting 
the  question  of  fraud  to  the  jury 
stated  in  substance  that  if  the  facts 
as  to  the  fraud  claimed  by  plaintiff 
were  found  by  the  jury,  the  law 
gave  him  an  additional  remedy, 
t.  e.,  a  body  execution  and  im- 
prisonment under  it,  and  it  was  for 


the  jury  to  determine  whether 
plaintiff  was  to  have  this  right  as 
the  result  of  their  verdict  or  simply 
to  be  remitted  to  the  ordinary 
rights  of  a  creditor.  Held  no  error. 
(Code  of  Civil  Procedure,  §  1487. ) 
Keller  v.  Strasburger.  379 


ASSESSMENT   AND   TAXATION. 

1.  The  fact  that  U.  S.  bonds  are 
above  par  in  the  market  does  not 
render  the  owner  liable  to  assess- 
ment and  taxation  on  the  excess. 
The  exemption  from  taxation  ia 
not  limited  to  the  par  value,  but 
applies  to  the  entire  value  of  the 
bonds,  and  a  taxation  of  the  excess 
is  a  taxation  of  the  bond.  People 
ex  rel.  v.  Com'rs  of  Taxes,  etc.     63 


2.  Accordingly  held,  that  an 
ment  against  relators  as  trustees, 
for  personal  property,  where  the 
only  property  held  by  them  as  such 
consisted  of  U.  S.  bonds,  which 
assessment  was  the  amount  of  the 
premiums  the  bonds  then  bore  in 
the  market,  was  illegal  and  invalid. 

Id. 

3.  Where  the  owner  of  mortgaged 
premises  refuses  or  neglects  to  pay 
taxes  and  assessments  imposed 
thereon,  the  owner  of  the  mort- 
gage may,  although  there  be  no 
tax  clause  in  his  mortgage,  pay 
the  same  to  protect  his  security, 
and  he  may  redeem  the  premises 
from  a  tax  sale,  and  the  amounts 
so  paid  he  is  entitled  to  have  added 
to  the  mortgage  debt,  and  as  a 
part  thereof  allowed  to  him  on 
foreclosure.    Sidenberg  v.  Ely.  257 

4.  To  give  the  owner  of  a  mortgage 
this  right,  it  is  not  necessary  that 
he  should  wait  until  the  premises 
are  sold  for  the  tax  or  assessment 
before  paying  the  same.  Id. 

5.  Aji  accurate  designation  or  descrip- 
tion of  land  assessed  is  essential 
to  the  validity  of  the  assessment ; 
if  the  description  is  insufficient  to 
enable  one  to  locate  the  land,  no 
foundation  is  afforded  for  future 
proceedings,  and  they  cannot  be 
sustained.  In  re  i\T.  T.  C.  &  H. 
B.  B.  B.  Co.  342 
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6.  The  rule  1b  not  different  where 
land  has  been  condemned  for  rail- 
road purposes,  and  a  claim  is  made, 
under  an  assessment  for  taxation 
or  for  a  local  improvement,  to  a 
portion  of  the  sum  awarded  as 
compensation  therefor,  which  has 
been  brought  into  court  to  be  dis- 
tributed among  the  parties  "  own- 
ing or  interested  in  the  real  es- 
tate." (§  16,  chap.  140,  Laws  of 
1860.)  The  claim  cannot  be  main- 
tained upon  any  ground  which 
would  be  insufficient  in  a  direct 
proceeding  to  support  a  sale  of  the 
property  or  uphold  a  tax  title.  Id. 

7.  The  act  of  1882  (Chap.  90,  Laws  of 
1882),  authorizing  the  town  of  S.  to 
issue  bonds  to  pay  certain  judg- 
ments against  the  town,  did  not 
repeal,  so  far  as  said  town  was  con- 
cerned, the  act  of  1857  (Chap.  585, 
Laws  of  1857),  authorizing  the 
board  of  supervisors  of  a  county, 
in  case  of  the  failure  of  a  town 
collector  to  make  or  file  his  bond, 
to  deliver  the  corrected  assessment 
of  the  town  with  warrants  to  the 
sheriff  of  the  county  for  collection. 
People,  ex  ret  v.  Harderiburgh.  411 

8.  Under  the  said  act  of  1882,  the 
supervisors  of  said  town  had  no 
authority  to  correct  the  tax-roll  of 
1881,  by  deducting  therefrom  the 
amount  of  the  judgments  without 
first  issuing  the  bonds  authorized 
by  the  act,  and  raising  funds  where- 
with to  pay  said  judgments.      Id. 

9.  Where,  therefore,  the  town  col- 
lector failed  to  give  the  required 
security  for  the  collection  of  the 
original  tax  levy,  and  the  super- 
visor of  the  town,  without  first 
issuing  the  bonds  required  by  said 
act,  in  conjunction  with  the  other 
persons  named  in  said  act  (§  4), 
deducted  from  the  roll  the  amount 
of  the  judgments,  apportioned  the 
balance  of  the  tax  levy,  and  de- 
livered the  roll  as  thus  corrected  to 
the  town  collector,  held,  that  the 
delivery  of  said  roll  and  the  collec- 
tion of  taxes  under  it  was  illegal ; 
and,  the  said  supervisor  having  re- 
fused to  deliver  up  the  originafroll 
to  the  board  of  supervisors  so  that 
it  might  be  delivered  to  the  sheriff 
for  collection,  in  accordance  with  a 

Sickels — Vol.  XLV. 


resolution  of  said  board,  that  a 
mandamus  was  proper  requiring 
such  delivery.  la. 

10.  Also  held,  that  said  supervisor, 
having  by  his  own  neglect  or  mis- 
take deprived  the  judgment  credi- 
tors of  the  right  to  enforce  their 
claim  in  the  manner  prescribed  by 
the  act,  was  in  no  position  to  insist 
that  another  remedy  should  be  pur- 
sued. Id. 

11.  The  act  of  1880  in  relation  to  un- 
paid taxes  and  assessments  in  the 
city  of  Brooklyn  (Chap.  572,  Laws 
of  1880)  provides  for  two  classes ; 
first,  where  the  claims  and  demands 
against  any  parcel  of  land  for  taxes 
and  assessments  exceed  the  value 
of  the  land  as  valued  on  the  last 
tax-roll ;  second,  where  the  ag- 
gregate is  less  than  such  assessed 
value.     People,  ex  rel.  v.  (/Keefe. 

419 

12.  The  provision  as  to  the  second 
class  authorizes  the  payment  of 
the  original  amount  of  the  taxes 
and  assessments  themselves  with- 
out interest,  but  if  the  credit 
proffered  by  the  act  is  taken,  then 
with  interest  at  six  per  cent  from 
the  date  of  the  passage  of  the  act. 

Id, 

13.  Where,  therefore,  the  relators 
tendered  to  the  defendant,  as 
registrar  of  arrears,  and  the  Utter 
refused  the  amount  of  the  taxes 
and  assessments  on  their  lands 
levied  prior  to  January  1,  1878, 
with  interest  at  the  rate  pre- 
scribed by  the  act  from  the  date 
of  its  passage,  held,  that  a  per- 
emptory mandamus  was  proper  re- 
quiring defendant  to  accept  the 
tender  in  payment  of  the  arrears. 

Id. 

14.  An  order  denying  a  motion  to 
modify  an  order  vacating  an  assess- 
ment is  not  reviewable  here.  In  re 
Loew.  666 

15.  In  proceedings  under  the  act  of 
1858  (Chap.  388,  Laws  of  1858)  to 
vacate  an  assessment  for  a  local 
improvement  in  the  city  of  New 
York,  the  burden  is  upon  the  peti- 
tioner of  establishing  the  irregu- 

88 
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larity  or  illegality  of  the  assess- 
ment ;  the  presumption  is  in  favor 
of  its  regularity  and  legality.  In 
re  Voorhis.  668 


When  assessment  for   a  local 


improvement  in  New  York  city,  con- 
taining illegal  Heme,  may  be  reduced. 
In  re  Auchmuty.  685 


ASSIGMNENT. 

1.  An  assignment  by  the  plaintiff  in 
an  action,  with  the  knowledge  of 
his  attorney,  of  a  judgment  in  his 
favor  revokes  the  authority  of  said 
attorney,  and  he  has  no  power  or 
authority  thereafter  to  act  for  or 
bind  the  assignee.  Robinson  v. 
Brennan.  208 

2.  A  sheriff  to  whom  an  execution 
upon  the  judgment  has  been  is- 
sued, after  notice  of  the  assignment 
may  not  take  his  instructions  from 
plaintiffs  attorney,  but  must  obey 
nis  execution  and  conform  to  the 
rules  of  law  in  regard  thereto,  ex- 
cept as  otherwise  instructed  by  the 
assignee.  Id. 

8.  One  E.,  being  indebted  to  plaintiff 
in  the  sum  of  $400,  executed  to 
him  an  instrument  which- by  its 
terms  assigned  to  him  that  amount 
of  certain  claims  against  defendant, 
of  which  assignment  defendant 
had  notice.  These  claims  were  not 
then  legally  enforceable,  but  under 
the  act  of  1877  (Chap.  478,  Laws  of 
1877),  creating  a  commission  to  as- 
certain the  amount  of  claims  of 
this  character,  and  making  defend- 
ant liable  for  the  sums  awarded, 
an  award  was  made  upon  said 
claims,  out  of  which  defendant  re- 
tained sufficient  to  pay  plaintiffs 
demand,  but  subsequently  paid  it 
over  to  K.'s  executrix.  Held,  that 
an  action  to  recover  the  amount 
of  plaintiffs  claim  was  maintain- 
able: that  the  instrument  oper- 
ated as  an  equitable  assignment, 
to  the  amount  specified,  of  what- 
ever sum  might  eventually  be  al- 
lowed by  defendant  upon  the  claims 
of  E. ;  that  the  fact  that  there  was 
no  fund  then  in  existence,  or  any 
claim  which  could  then  be  enforced 
by  action,  did  not  prevent  the  in- 


strument taking  effect  in  case  the 
city  eventually  recognised  its  lia- 
bility and  became  bound  to  pay; 
and  that  the  appropriation  to  pay 
the  award  could  not  be  revoked  to 
the  prejudice  of  plaintiff.  Jones  v. 
Mayor,  etc.  387 

4.  Under  the  Act  of  1840  (Chap.  80, 
Laws  of  1840),  providing  for  insur- 
ance on  the  lives  of  husbands  for 
the  benefit  of  their  wives,  an  as- 
signment by  a  married  woman  of  a 
policy  of  insurance  on  the  life  of 
her  husband  cannot  be  attacked  by 
a  creditor  of  the  wife  on  the  ground 
that  the  policy  was  not  assignable. 
Smillie  v.  Quinn.  492 

5.  It  seems  that  only  the  wife,  or  her 
personal  representatives,  can  avoid 
the  assignment.  Id. 

6.  Where  a  married  woman,  during 
the  life  of  her  husband,  assigned 
such  a  policy  in  trust  for  the  bene- 
fit of  her  children,  held,  that  her 
judgment  creditors  could  not  at- 
tack the  assignment  as  fraudulent; 
that  as  the  creditors  could  not  take 
the  policy  so  as  to  bar  her  right,  it 
was  no  fraud  for  her  to  make  the 
assignment.  Id, 

ASSIGNMENT  FOR  BENEFIT  OF 
CREDITORS. 

- —  After  general  assignment  of 
his  property  for  benefit  of  creditors, 
by  a  mortgagor,  his  creditors  who  did 
not  acquire  judgments  until  after  as- 
signment, are  not  in  position  to  attack 
validity  of  mortgage. 

See  Spring  v.  Short.  588 


ATTACHMENT. 

1.  Section  8881  of  the  Code  of  Civil 
Procedure  providing  that  where  an 
officer  had  commenced  the  per- 
formance of  a  service  for  which  a 
fee  was  allowed  by  the  statutes 
theretofore  in  force,  he  is  entitled 
to  the  fee  so  allowed,  not  to  the 
fee  allowed  by  said  Code,  applies 
to  the  services  of  a  sheriff  on  at- 
tachment. Woodruff  v.  Imperial 
F.  Ins.  Co.  581 

2.  Where,  therefore,  an  attachment 
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had  been  toned  to  a  sheriff,  and  he 
had  levied  upon  property  by  vir- 
tue thereof  prior  to  the  enactment 
of  said  Code,  held,  that  the  sheriff 
was  entitled  only  to  the  compen- 
sation provided  for  by  the  Code  of 
Procedure  (§  848).  Id. 

8.  The  requirement,  however,  of  the 
Code  of  Procedure  that  such  com- 
pensation shall  be  fixed  "  by  the 
officer  issuing  the  attachment/' 
was  dispensed  with  as  to  the  city 
of  New  York  by  the  provisions  of 
the  Code  of  Civil  Procedure  (§26), 
authorising  the  continuance  of 
proceedings  commenced  in  that  city 
M  before  a  judge  out  of  court  in  an 
action  *  *  *  in  a  court  of  record  " 
by  another  judge  of  the  same 
court.  Id. 

4.  The  affidavits  upon  application  of 
a  sheriff  for  compensation  for  ser- 
vices under  an  attachment  averred 
that  he  levied  upon  and  attached 
a  U.  S.  bond,  sufficient  to  satisfy 
plaintiff's  claim,  and  that  thereafter 
defendant  paid  and  settled  said 
claim.  Held,  that  enough  was 
shown  to  make  out  a  prima  facie 
case  on  the  part  of  the  sheriff, 
from  which,  in  the  absence  of  evi- 
dence to  the  contrary,  the  court 
might  infer  that  he  did  take  pos- 
session and  so  was  entitled  to  com- 
pensation for  his  trouble  and  ex- 
pense under  said  provision  of  the 
Code  of  Procedure.  Id. 

5.  The  amount  of  such  compensa- 
tion being  within  the  discretion  of 
the  court  below,  its  order  is  not 
reviewable  here.  Id. 

6.  The  plaintiff  in  the  attachment 
suit  objected  to  any  allowance  on 
the  ground  that  he  was  not  liable 
for  the  compensation  of  the  sheriff, 
as  the  latter  should  have  looked  to 
the  lien  he  had  upon  the  property 
attached  and  required  payment 
from  the  defendant  before  surren- 
dering. (Code  of  Civil  Procedure, 
§§  3343,  subd.  12,  709.)  Edd, 
that  this  question  did  not  arise  on 
appeal,  as  the  order  appealed  from 
only  fixed  the  amount  the  sheriff 
was  entitled  to,  and  did  not  deter- 
mine who  was  liable  therefor.    Id, 


When  motion  by  aetignee  in 

bankruptcy  to  vacate  attachment,  not 
affected  by  a  prior  proceeding  in  bank- 
ruptcy. 

8ee  I.  Nat.  Bank  v.  Adam*.  (Mem.) 

682 

ATTORNEY. 

1.  An  assignment  by  the  plaintiff  in 
an  action,  with  the  knowledge  of  his 
attorney,  of  a  judgment  in  his  favor, 
revokes  the  authority  of  said  attor- 
ney, and  he  has  no  power  or  au- 
thority thereafter  to  act  for  or  bind 
the  assignee.  Robinson  v.  Bren- 
nah.  206 

2.  A  sheriff  to  whom  an  execution 
upon  the  judgment  has  been  issued, 
after  notice  of  the  assignment  may 
not    take    his    instructions    from 

Slaintiffs  attorney,  but  must  obey 
is  execution  and  conform  to  the 
rules  of  law  in  regard  thereto,  ex- 
cept as  otherwise  instructed  by  the 
assignee.  Id. 

8.  An  alien  may  not  be  admitted  to 
practice  as  an  attorney  and  coun- 
selor at  law  in  this  State.  In  re 
O'Neal.  684 

4.  The  provision  of  the  rule  of  the 
Court  of  Appeals  (Rule  7,  as 
amended  in  1880),  authorizing  the 
admission  of  persons  who  have 
practiced  three  years  in  the  highest 
courts  of  law  of  another  country, 
applies  only  to  the  case  of  a  citizen 
of  the  United  States  who  has  thus 
practiced.  Id. 

5.  H  teem*  that  the  legislature  has 
power  under  the  Constitution  to 
authorize  the  admission  of  persons 
not  citizens  of  the  State.  (Art.  6, 
as  amended  in  1871.)  Id. 


ATTORNEY  AND  CLIENT. 

Upon  application  of  a  receiver,  ap- 
pointed in  supplementary  proceed- 
ings, to  be  substituted  as  plaintiff 
in  certain  actions  pending,  brought 
by  M.,  the  judgment  debtor,  notice 
of  which  application  was  served 
upon  the  attorney  for  M.,  an  order 
was  made  granting  the  application 
upon  the  condition  that  the  judg- 
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ment  creditor  should  par  to  said 
attorney,  in  satisfaction  of  his  lien 
for  his  fees  and  charges,  a  sum 
which  had  been  agreed  upon  be- 
tween him  and  the  attorney  for  the 
judgment  creditor.  This  agree- 
ment was  made  without  notice  to 
or  knowledge  of  the  judgment  deb- 
tor. The  condition  was  complied 
with  and  the  substitution  made. 
Subsequently  upon  motion  in  one 
of  the  actions,  wherein  the  receiver 
was  thus  substituted,  in  which  ac- 
tion a  judgment  in  favor  of  the 
plaintiff  had  been  rendered,  and 
upon  its  appearing  that  the  defend- 
ant therein  had  purchased  the  judg- 
ment in  the  action  in  which  the  re- 
ceiver was  appointed,  the  receiver 
was  required  to  allow  in  satisfac- 
tion of  his  judgment  the  amount 
so  paid  to  the  attorney  on  such  sub- 
stitution. Held  error;  that  the 
order  fixing  the  compensation  of 
the  attorney  was  not  binding  upon 
his  client;  that  the  amount  due  the 
attorney  could  not  be  determined, 
except  in  a  direct  proceeding  be- 
tween him  and  his  client,  of  which 
the  latter  had  notice.  Ooddard  v. 
Stiles.  '  199 


AWARD. 

—  For  land  taken  for  municipal 
purposes,  power  of  court  to  amend 
order  directing  as  to  disposition 
thereof. 

See  In  re  Mayor.  890 


BAILMENT. 

Defendant  owned  a  building  in  the 
city  of  New  York,  used  and  oc- 
cupied as  a  storehouse.  Under  an 
agreement  with  plaintiff,  who  de- 
sired to  store  for  safe-keeping  cer- 
tain household  furniture,  a  space 
was  allotted  to  her  in  said  build- 
ing, and  defendant  assured  her  that 
her  goods  would  be  safe,  and  would 
be  guarded  day  and  night.  The 
allotted  space  was  inclosed  by 
wooden  partitions  with  a  door,  upon 
which  were  two  locks,  the  key  of 
one  of  which  was  kept  by  plaintiff. 
When  money  was  paid  by  plaintiff 
it  was  receipted  for,  generally  as 
paid  for  storage.  Most  of  the 
property  was  stolen  by  those  in 


charge  of  the  building.  In  an  ac- 
tion to  recover  damages  the  court 
charged,  in  substance,  that  the 
contract  was  one  of  bailment,  that 
defendant,  if  liable  at  all,  was  lia- 
ble as  a  warehouseman,  and  bound 
to  exercise  ordinary  care  and  pru- 
dence. Held  no  error.  Jones  v. 
Morgan.  4 


BANKS  AND  BANKING. 

1.  Where  securities  are  pledged  to  a 
banker  or  broker  for  the  payment 
of  a  particular  loan  or  debt,  he 
has  no  lien  upon  the  securities  for 
a  general  balance  or  for  the  pay- 
ment of  other  claims.  Wyckoff  v. 
Anthony.  442 

2.  Defendants  held  a  promissory  note 
made  by  plaintiff,  which  was  se- 
cured by  the  pledge  of  certain 
bonds.  On  the  day  when,  by  the 
terms  of  the  note,  it  became  due, 
plaintiff  tendered  the  amount  of 
the  note  with  interest  up  to  that 
date.  Both  parties  treated  the 
note  as  then  due,  and  defendants 
refused  to  accept,  or  to  deliver  up 
the  bonds  solely  upon  the  ground 
that  they  were  entitled  to  hold 
them  as  security  for  another 
claim.  In  an  action  for  conversion 
of  the  bonds,  held,  that  de- 
fendants could  not  defend  upon 
the  ground  that  the  note  did  not 
mature  until  the  expiration  of  the 
days  of  grace,  and  so,  that  the 
tender  was  premature;  that  the 
days  of  grace  should  be  deemed 
as  waived.  Id. 

3.  M.,  who  kept  an  account  with  the 
M.  &  M.  Bank  of  Troy,  deposited 
with  that  bank  a  check  given  for 
value,  drawn  by  defendant  payable 
to  the  order  of  M.,  and  indorsed 
by  him  in  blank.  Said  bank  cred- 
ited the  amount  of  the  check  in 
M.*s  bank  pass-book,  which  was 
returned  to  him,  and  on  the  same 
day  it  mailed  the  check  to  plaintiff, 
its  correspondent  in  New  York, 
and  its  creditor,  to  be  credited  on 
account,  and  it  was  so  credited. 
M.  stopped  payment  of  the  check, 
and  when  plaintiff  caused  payment 
to  be  demanded  of  the  drawee  it 
was  refused.    Notice  of  presenta- 
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tion  and  protect  was  given  to  de- 
fendant, who  subsequently  paid 
the  amount  to  M.  In  an  action 
upon  the  check,  held,  that  upon  the 
deposit  the  M.  &  M.  Bank  became 
the  owner  of  the  check,  and  as 
each  could  and  did  give  a  perfect 
title  to  its  transferee;   and  that 

Slain  tiff  was  entitled  to  recover. 
Ut.  Nat.  Bk.  v.  Loyd.  580 

4.  The  answer  contained  no  allega- 
tion of  fraud  on  the  part  of  the  M. 
&  M.  Bank,  or  that  it  received  and 
credited  the  check  in  contempla- 
tion of  insolvency.  On  the  trial 
defendant  offered  to  show  that  it 
was  known  to  said  bank  at  the 
time  that  it  was  insolvent.  This 
was  rejected.    Held  no  error.    Id. 

5.  As  to  whether  each  a  defense 
could  have  been  availed  of  under 
any  circumstances,  quote.  Id. 


BANKRUPTCY. 

Where,  after  the  commencement  of 
an  action  on  contract  in  a  Massa- 
chusetts court,  and  after  defendant 
had  appeared  and  answered  therein, 
and  had  suffered  default,  but  be- 
fore judgment  was  rendered  de- 
fendant was  discharged  in  bank- 
ruptcy, held,  that  the  discharge 
was  no  defense  to  an  action  in  this 
State  upon  the  judgment.  Becere 
Copper  Co.  v.  Dimock.  88 

When  motion  by  assignee  in 

bankruptcy  to  vacate  attachment  not 
affected  by  prior  proceeding  in  bank- 
ruptcy. 

aee  1.  Not.  Bank  v.Adams.  (Mem.) 
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BELLS  OP  LADING. 

1 .  Plaintiffs  shi  pped  over  defendant's 
road  a  car-load  of  hams  con- 
signed to  themselves  at  B.  The 
bill  of  lading  provided  that  the 
carriers  should  not  be  liable  as 
such  while  the  goods  were  "at 
any  of  their  stations  awaiting  de- 
livery ;"  also  that  the  goods  must 
be  removed  M  during  business 
hours."  The  hams  arrived  at  B. 
on  a  Thursday.    Plaintiffs  inquired 


for  them  at  defendant's  freight  de- 
pot on  Thursday  and  Friday,  but 
were  told  they  had  not  arrived .  On 
Saturday,  at  about  5:80  P.  M.,  and 
too  late  for  the  removal  of  the 
hams  on  that  day,  notice  of  the 
arrival  for  the  first  time  was  given 
to  plaintiffs,  who  removed  them 
Monday  morning,  when  it  was 
found  that  they  had  been  seriously 
injured  by  the  heat  and  delay,  be- 
fore the  commencement  of  busi- 
ness hours  on  Monday.  In  an  ac- 
tion to  recover  such  damage,  held 
that  defendant  was  liable  as  a 
carrier  ;  that  the  goods  could  not 
be  considered  as  "awaiting  de- 
livery "  until  after  the  duty  of  the 
carrier  was  done,  and  he  was  en- 
titled to  remain  passive  "await- 
ing "  the  action  of  the  consignee ; 
that  is,  until  after  the  carrier  had 
given  notice  of  the  arrival  to  the 
consignee,  at  a  time  which  fur- 
nished a  reasonable  opportunity 
for  him  to  get  them.  McKinney 
v.  Jewett.  267 

2.  Defendant  having  received  from 
a  person  representing  himself  to 
be  a  member  of  the  firm  of  E.  W. 
P.  &  Co.,  thirty  barrels  for  trans- 
portation over  its  road,  delivered 
to  him  a  bill  of  lading,  certifying 
that  it  had  received  of  said  firm, 
consigned  to  their  order,  "  the  fol- 
lowing described  packages  in  ap- 
parent good  order,  contents  and 
value  unknown ; "  this  part  was 
printed  ;  following  it  and  before 
the  signature  of  defendant's  agent 
was  written  "articles:  80  bols. 
eggs."  The  person  receiving  the 
bill  indorsed  it  in  blank  in  the 
name  of  E.  W.  P.  &  Co.  and  an- 
nexed it  to  a  draft  drawn  upon 
plaintiffs,  who,  upon  the  faith  and 
security  thereof,  accepted  and 
paid  the  draft.  The  barrels,  in 
fact,  were  filled  with  sawdust 
and  contained  no  eggs.  In  an 
action  to  recover  plaintiffs'  dam- 
ages, held,  that  the  description  of 
the  articles  was  not  a  representa- 
tion that  the  barrels  contained 
eggs ;  but,  taking  the  whole  instru- 
ment together,  it  imported  only 
that  defendant  had  received 
thirty  packages  described  as  con- 
taining or  purporting  to  contain 
eggs,  but  the  actual  contents  of 
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which  were  unknown  to  defendant. 
Miller  v.  K  &  St.  J.  R.  R.  Co.    480 


BILLS,  NOTES  AND  CHECKS. 

1.  Plaintiffs  were  the  owners  of  cer- 
tain sight  drafts  drawn  on  defend- 
ants. P.,  who  was  plaintiffs'  con- 
fidential clerk  and  book-keeper, 
and  had  authority  to  receive  pay- 
ments for  them  in  the  course  of 
their  business,  indorsed  the  drafts 
**For  deposit  in  the  Broadway 
National  Bank."  A  messenger  boy 
in  plaintiffs'  employ,  who  had  been 
directed  by  them  to  obey  the 
orders  of  P.,  by  his  direction  took 
the  drafts  to  defendants'  office  and 
received  payment  in  money ;  this 
he  paid  over  to  P.,  who  appro- 
priated it.  In  an  action  for  alleged 
conversion  of  the  drafts,  held,  that 
the  indorsement  did  not  confer 
apparent  authority  upon  the  boy 
to  receive  payment ;  but  that  as  P. 
had  such  authority,  the  delivery 
of  the  money  to  him  was  a  valid 
payment  to  plaintiffs.  Johnson  v. 
DonneU.  1 

2.  In  an  action  upon  a  promissory 
note  plaintiffs'  evidence  upon  the 
trial  was  to  the  effect  that  they 
received  the  note,  agreeing  to 
credit  it  to  the  defendant's  account 
then  due,  deducting  for  interest  at 
the  rate  of  nine  per  cent,  which 
was  done,  leaving  a  balance  to 
defendant's  credit  of  $35.82,  but 
that  when  defendant  opened  the 
negotiation  he  said  the  note  was  a 
business  note,  received  from  the 
makers  in  exchange  for  other 
paper,  upon  which  statements 
plaintiffs  relied.  Held,  that  the 
effect  of  the  transaction  so  stated 
was  an  extension  of  credit,  and 
this  was  sufficient  as  between  the 
parties  to  estop  defendant  from 
denying  the  truth  of  the  represen- 
tation; and  as,  if  true,  the  note 
could  lawfully  be  sold  on  the 
agreed  terms,  a  refusal  of  the  trial 
court  to  submit  the  question,  as  to 
the  making  of  the  representation, 
to  the  jury  was  error.  Fleisch- 
mannv.  Stern.  110 

8.  Where  a  promissory  note  made  by 
a  married  woman,  payable  to  the 
order  of  her  husband,  is  indorsed 


and  presented  by  him  to  a  bank  for 
discount,  no  implication  or  pre- 
sumption can  be  drawn  from  the 
form  of  the  note,  or  from  the  fact 
that  she  gave  it  to  her  husband 
to  be  discounted  that  she  is  to  be 
benefited  by  it  in  her  business  or 
estate;  and  to  give  it  vitality  it 
mast  be  made  to  appear  by  evi- 
dence aliunde  that  it  was  made  for 
such  purpose.  Saratoga  Co.  Bk. 
v.  Pruyn.  260 

4.  Defendant,  a  leather  dealer,  had 
made  frequent  purchases  of  hides 
of  R.  &  Co. ;  that  firm  applied  to 
him  to  accommodate  them  with 
a  note  upon  which  they  could  raise 
money;  this  request  was  refused  ; 
an  arrangement  was  thereupon  en- 
tered into,  embodied  in  two  instru- 
ments, one  a  promissory  note  exe- 
cuted by  defendant,  dated  Novem- 
ber 24,  1874,  for  $2,820,  payable  in 
four  months  from  date  to  the  order 
of  B.  &  Co.,  the  other  a  bill  of  sale 
executed  by  R.  &  Co.,  of  a  quantity 
of  hides  at  a  specified  price  per 
pound,  to  be  delivered  December 
20,  1878,  and  an  acknowledgment 
of  receipt  "  by  note  of  twenty-eight 
hundred  and  twenty."  R.  &  Co. 
sold  the  note  on  the  day  of  its 
date  to  plaintiff,  who  purchased  at 
a  discount  of  ten  per  cent.  In  an 
action  upon  the  note,  wherein  de- 
fendant set  up  usury  as  a  defense, 
held,  that  the  note  was  given  for  a 
sufficient  consideration,  even  if  the 
contract  between  the  parties  thereto 
involved  nothing  more  than  mutual 
promises ;  and  that  plaintiff  was 
entitled  to  enforce  the  same,  al- 
though he  purchased  at  a  discount 
exceeding  the  legal  rate  of  interest. 
Maae  v.  ChatfieU.  803 

5.  Written  across  the  margin  of  the 
bill  of  sale  when  introduced  in 
evidence  appeared  the  following: 
"  To  pay  note  on  December  20,  if 
hides  are  not  delivered.*'  Held, 
that  considering  this  as  part  of  the 
contract,  it  would  not  relieve  de- 
fendant ;  that  until  the  date  stated, 
the  note  was  good  and  valid,  even 
in  the  payees' hands,  and  they  had 
the  power  to  dispose  of  it ;  and 
that  a  subsequent  violation  of  the 
agreement  did  not  vitiate  the  note, 
or  subject  it  to  a  defense  in  the 
hands  of  a  purchaser  for  value.  Id. 
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&  Where  the  holder  of  a  promissory 
note  voluntarily  cancels  the  same, 
and  surrenders  it  to  the  maker, 
this,  although  no  consideration 
was  paid,  in  the  absence  of  fraud 
or  mistake,  operates  in  law  as  a 
release  and  discharge  of  the 
maker's  liability.  Larkin  v. 
Mardenbrook.  338 

7.  Defendants  held  a  promissory  note 
made  by  plaintiff,  which  was 
secured  by  the  pledge  of  certain 
bonds.  On  the  day  when,  by  the 
terms  of  the  note,  it  became  due, 
plaintiff  tendered  the  amount  of 
the  note  with  interest  up  to  that 
date.  Both  parties  treated  the 
note  as  then  due,  and  defendants 
refused  to  accept,  or  to  deliver  up 
the  bonds  solely  upon  the  ground 
that  they  were  entitled  to  hold 
them  as  security  for  another  claim. 
In  an  action  for  conversion  of  the 
bonds  held,  that  defendants  could 
not  defend  upon  the  ground  that 
the  note  did  not  mature  until  the 
expiration  of  the  days  of  grace, 
and  so,  that  the  tender  was  pre- 
mature ;  that  the  days  of  grace 
should  be  deemed  as  waived. 
Wyckoffv.  Anthony.  442 

8.  M.,  who  kept  an  account  with 
the  M.  &  M.  Bank  of  Troy,  de- 
posited with  that  bank  a  check 
given  for  value,  drawn  by  de- 
fendant payable  to  the  order  of  M., 
and  indorsed  by  him  in  blank. 
Said  bank  credited  the  amount  of 
the  check  in  M.'b  bank  pass-book, 
which  was  returned  to  him,  and  on 
the  same  day  it  mailed  the  check 
to  plaintiff,  its  correspondent  in 
New  York,  and  its  creditor,  to  be 
credited  on  account,  and  it  was  so 
credited.  M.  stopped  payment  of 
the  check,  and  when  plaintiff 
caused  payment  to  be  demanded  of 
the  drawee  it  was  refused.  Notice 
of  presentation  and  protest  was 
given  to  defendant  who  sub- 
sequently paid  the  amount  to  M. 
In  an  action  upon  the  check,  held, 
that  upon  the  deposit  the  M.  &  M. 
Bank  became  the  owner  of  the 
check,  and  as  such  could  and  did 
give  a  perfect  title  to  its  transferee ; 
and  that  plaintiff  was  entitled  to 
recover.    Met.  Nat.  Bk.  v.  Loyd. 

580 


BONA  FIDE  PURCHASER. 

When  junior  mortgagee  may 

not  claim  preference  under  the  Re- 
cording Act,  as  bona  fide  purchaser. 

See  EUis  v.  Horrman.  466 


BONDS. 

1.  The  fact  that  U.  S.  bonds  are 
above  par  in  the  market  does  not 
render  the  owner  liable  to  assess- 
ment and  taxation  on  the  excess. 
The  exemption  from  taxation  is 
not  limited  to  the  par  value,  but 
applies  to  the  entire  value  of  the 
bonds,  and  a  taxation  of  the  excess 
is  a  taxation  of  the  bond.  People, 
ex  rel.  v.  Comm'rs  of  Taxes,  etc.  63 

2.  Accordingly  held,  that  an  assess- 
ment against  relators  as  trustees, 
for  personal  property,  where  the 
only  property  held  by  them  as 
such  consisted  of  U.  S.  bonds, 
which  assessment  was  the  amount 
of  the  premiums  the  bonds  then 
bore  in  the  market,  was  illegal  and 
invalid.  Id. 

8.  On  the  appointment  by  plaintiff  of 
defendant  C.  as  its  book-keeper,  he 
executed  to  it  a  bond  with  sureties, 
which  after  reciting  such  appoint- 
ment and  the  acceptance  thereof  by 
C,  was  conditioned  that  he  should 
faithfully  perform  the  duties  and 
trusts  imposed  upon  him  as  such 
book-keeper,  and  "the  duties  of 
any  other  office,  trust,  or  employ- 
ment relating  to  the  business  of 
said  association  which  may  be  as- 
signed to  him,  or  which  he  shall 
undertake  to  perform."  After  ser- 
vice for  several  years  as  book- 
keeper, C.  was  appointed  plaint- 
iffs receiving  teller,  and  while  act- 
ing in  that  capacity  embezzled 
$2,700  of  the  funds  of  the  bank. 
In  an  action  on  the  bond,  held  that 
the  sureties  were  not  liable;  that 
the  recital  controlled  the  condition, 
and  the  sureties  undertook  only 
for  the  fidelity  of  their  principal 
while  he  was  book-keeper,  both  in 
the  performance  of  the  duties  of 
that  office,  and  of  any  other  office, 
trust,  or  employment  temporarily 
imposed  upon  or  assumed  by  him 
during  that  time  relating  to  plaint- 
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iflPs  business.    Nat.   Mech.  Bkg. 
A$$n.  v.  GonkUng.  116 

4.  O.  gave  a  bond,  with  defendant  as 
surety,  conditioned  that  O.  would 
"  well  and  truly,  honestly  and 
faithfully  discharge  its  duties  as 
general  actuary/'  of  the  S.  S. 
Bank,  etc  In  an  action  upon  the 
bond,  it  appeared  that  O.  ceased 
to  be  general  actuary  on  or  be- 
fore January  14,  1873,  and  there- 
after up  to  February  10,  1873,  he 
remained  in  the  bank  as  clerk  and 
book-keeper.  On  that  day  he  drew 
out  of  the  bank  $429.99.  Held, 
that  this  was  not  a  breach  of  the 
condition  of  the  bond  ;  and  that  the 
court  erred  in  charging  against  the 
surety  the  amount  so  drawn  out. 
Jennery  y.  Oimstead.  868 


When  pledgee  of  bonds  liable 


for  conversion  of  them. 
See  Wyckoff  v.  Anthony. 


442 


When  bond  may  not  be  required 

as  a  condition  of  judgment  on  fore- 
closure of  mortgage  claimed  to  be  lost. 

See  Stoddard  y.  Oailor.  575 

See  Town  Bonding. 


BROOKLYN  (CITY  OP). 

1.  The  relator,  who  was  captain  of 
the  police  force  in  the  city  of 
Brooklyn,  Bent  two  police  officers, 
at  two  or  three  o'clock,  a.  h.  ,  to 
the  house  of  J.,  a  married  woman, 
with  instructions  to  tell  her  he  de- 
sired to  see  her  at  the  station-house. 
Said  officers  went  to  the*  house  of 
J.,  aroused  the  inmates,  and,  al- 
though informed  that  J.  was  sick, 
insisted  that  she  should  go  with 
them,  threatening  to  stay  all  night 
if  she  did  not.  She  thereupon 
went,  and  at  the  station-house  was 
subjected  to  an  examination  by 
relator  for  an  hour,  he  asking  ques- 
tions in  reference  to  one  C.  in  a 
coarse  and  vulgar  manner,  fre- 
quently saying  to  her  he  did  not 
believe  her,  and  would  have  to 
keep  her.  After  such  examination 
he  permitted  her  to  go  home.  No 
complaint  had  been  made  against 
J.  and  no  warrant  had  been  issued 
for  her  arrest.    Upon  charges  of 


misconduct  and  specifications  set- 
ting forth  the  facts,  and  upon  a 
hearing,  wherein  proof  thereof  was 
given,  respondent,  as  commissioner 
of  police  of  said  city,  found  the 
relator  guilty  of  the  misconduct 
charged,  and  dismissed  him  from 
office.  Held  no  error.  (§  7,  chap. 
377,  Laws  of  1880 ;  $  2,  chap.  457, 
Laws  of  1881.)  People,  ex  ret.  v. 
Jour  dan.  53 

2.  Also  held,  that  it  was  immaterial 
that,  in  a  letter  written  by  de- 
fendant to  the  superintendent  of 
police,  notifying  him  of  his  de- 
cision, he  mentioned  other  acts  of 
misconduct  and  authorized  an  in- 
ference that  these  acts  had  been 
considered  by  him  in  making  his 
decision,  as  it  formed  no  part  of 
the  record.  Id. 

8.  It  seems  that  if  tnere  was  any  evi- 
dence upon  which  defendant  could 
base  his  decision,  it  was  not  sub- 
ject to  review.  Id. 

4.  Under  the  act  of  1874  (Chap.  585, 
Laws  of  1874),  incorporating  the  B. 
E.  S.  S.  R.  R.  Co.,  and  providing 
for  the  construction  by  it  of  an  ele- 
vated railroad  through  certain 
specified  streets  of  the  city  of 
Brooklyn,  "or  on  such  streets 
and  avenues  as  may  be  named  by 
the  mayor  and  common  council M  of 
said  city,  the  common  council 
passed  a  resolution  naming  cer- 
tain streets,  and  sent  it  to  the 
mayor,  who  returned  it  with  a 
message  of  disapproval.  This  ac- 
tion was  then  brought  against 
the  city  and  the  railroad  company 
to  restrain  and  prohibit  the  oc- 
cupation of  certain  of  the  streets 
so  named.  A  temporary  injunc- 
tion was  granted  restraining  the 
common  council  from  overriding  or 
disapproving  the  mayor's  veto; 
this  was  properly  served  upon 
each  member  of  the  common  coun- 
cil, notwithstanding  which,  that 
body,  by  a  vote  of  two-thirds  of 
its  members,  repassed  the  prohib- 
ited resolution  over  the  mayor's 
veto.  In  proceedings  to  punish 
for  criminal  contempt,  a  member 
so  voting,  held,  that  the  common 
council  acted  as  agents  of  the  city 
and  in  its  behalf,  and  the  city  being 
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a  party  to  the  action,  the  members 
of  the  common  council  were  bound 
by  the  injunction ;  that  an  order 
adjudging  them  guilty  of  the  con- 
tempt charged,  and  imposing  pun- 
ishment therefor  was  proper.  Peo- 
ple, ex  rel.  v.  Dwyer.  402 

5.  Also  Tidd,  that  it  was  not  material 
that  the  passing  of  these  resolu- 
tions was  ineffectual ;  that  the 
members  voting  having  done  the 
prohibited  act,  the  question  as  to 
whether  the  disobedience  was 
harmless,  or  the  act  enacted  a  nul- 
lity, could  not  be  considered  here. 

Id. 

6.  Also  held,  that  whether  the  act 
sought  to  be  enjoined  was,  or  was 
not,  of  a  legislative  character,  and 
whether  other  facts  justified  the 
interposition  of  equity,  were  ques- 
tions to  be  disposed  of  by  the 
court  acting  on  the  facts ;  it  had 
power  to  prohibit  action  until  it 
could  investigate,  and  finally  de- 
cide, and  any  error  in  its  decision 
could  only  be  corrected  on  appeal. 

Id. 

7.  An  objection  was  taken  on  the 
hearing  that  it  did  not  appear  that 
the  summons  and  complaint  in  the 
original  action  had  been  served  on 
the  city  of  Brooklyn,  there  was  no 
formal  proof  of  service,  and  the 
court  ordered  such  proof  to  be  filed 
nunc  pro  tunc.    Among  the  papers 

*  upon  which  the  attachment  in  the 
proceedings  was  issued  was  an  affi- 
davit which  alleged  that  summons 
and  complaint  was  served  on  the 
defendants  and  on  the  members 
of  the  common  council.  Held, 
that  the  papers  sufficiently  showed 
that  the  city  had  been  served,  and 
so  was  a  party  ;  and  that  the  order 
was  no  error.  Id. 

8.  The  act  of  1880  in  relation  to  un- 
paid taxes  and  assessments  in  the 
city  of  Brooklyn  (Chap.  572,  Laws 
of  1880)  provides  for  two  classes : 
first,  where  the.  claims  and  de- 
mands against  any  parcel  of  land 
for  taxes  and  assessments  exceed 
the  value  of  the  land  as  valued  on 
the  last  tax-roll ;  second,  where  the 
aggregate  is  less  than  such  assessed 
value.     People,  ex  rel.Y.  O'Keefe. 

419 
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9*  The  provision  as  to  the  second 
class  authorizes  the  payment  of  the 
original  amount  of  the  taxes  and 
assessments  themselves  without  in- 
terest, but  if  the  credit  proffered  by 
the  act  is  taken,  then  with  interest 
at  six  per  cent  from  the  date  of  the 
passage  of  the  act.  Id, 

10.  Where,  therefore,  the  relators 
tendered  to  the  defendant,  as  regis- 
trar of  arrears,  and  the  latter  re- 
fused the  amount  of  the  taxes  and 
assessments  on  their  lands  levied 
prior  to  January  1,  1878,  with  in- 
terest at  the  rate  prescribed  by  the 
act  from  the  date  of  its  passage, 
held,  that  a  peremptory  mandamus 
was  proper  requiring  defendant  to 
accept  the  tender  in  payment  of 
the  arrears.  Id. 

11.  The  provision  of  the  charter  of 
the  city  of  Brooklyn  (§  27,  title  19, 
chap.  863,  Laws  of  1873),  exempt- 
ing the  city  from  liability  for  the 
misfeasance  or  nonfeasance  of  its 
officers,  does  not  apply  to  a  failure 
to  discharge  a  duty  resting  upou 
the  city  itself,  and  which  it  has 
not  devolved  upon  any  of  its  offi- 
cers.   Hardy  v.  City  of  Brooklyn. 


12.  In  an  action  against  the  city  for 
damages  resulting  from  a  nuisance 
alleged  to  have  been  caused  by  the 
negligent  construction  of  a  sewer, 
it  appeared  that  by  the  plan  of  the 
sewer  as  adopted  and  filed  by  the 
board  of  water  commissioners,  it 
ran  past  plaintiffs  premises  to  a 
point  where  it  would  find  a  proper 
discharge.  The  sewer  was  con- 
structed to  a  point  a  short  distance 
above  the  plaintiff's  premises,  and 
then  a  wooden  trough  or  shoot 
was  built  to  carry  off  its  contents, 
in  consequence  of  which  noxious 
and  deadly  gases  were  emitted,  in- 
juriously affecting  plaintiff's  prem- 
ises. Held,  that  the  omission  to 
complete  the  sewer  was  not  a  mere 
exercise  of  discretion,  but  a  neg- 
lect of  duty,  for  which  defendant 
was  liable  ;  also  that  the  fact  that 
the  disposition  of  the  contents  of 
the  sewer  by  the  currents  and  tides 
contributed  to  produce  the  injury 
did  not  exempt  the  city  from  lia- 
bility. Id. 
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13.  Also  held,  that  the  negligence 
complained  of  was  in  the  prose- 
cution of  a  lawful  purpose  within 
the  scope  of  the  authority  of  said 
board,  and  so  was  chargeable  upon 
the  city.  Id. 

See  City  Court  of  Brooklyn. 


BUFFALO  (CITY  OF). 

1.  McC,  plaintiff's  assignor,  contract- 
ed with  defendant  to  remove  all 
the  dirt,  etc.,  from  the  paved 
streets  and  alleys  of  the  city  for  a 
period  of  three  years.  After  the 
execution  and  during  the  continu- 
ance of  the  contract  additional 
streets  were  paved.  In  an  action 
upon  the  contract,  held,  that  the 
obligations  of  the  contract  extend- 
ed to  the  newly -paved  streets,  and 
that  McC.  was  not  entitled  to  any 
compensation  for  cleaning  them,be- 
yond  that  fixed  by  the  contract. 
Crodker  v.  City  of  Buffalo.         851 

2.  The  provision  of  the  charter  of  the 
city  of  Buffalo  of  1870  (g  9,  title 
15,  chap.  519.  Laws  of  1870)  pro 
viding  that  all  claims  against  the 
city,  growing  out  of  the  water  de- 
partment, shall  be  presented  to  the 
water  board  for  examination  before 
they  are  presented  to  the  common 
council,  does  not  apply  to  claims 
for  damages  for  injuries  caused  by 
an  excavation  in  a  street  made  by 
direction  of  the  water  department. 
Brusso  v.  City  of  Buffalo.         679 

BURDEN  OF  PROOF. 

1.  Where  a  partnership  business  is 
done  in  the  name  of  an  individual 
member  of  the  firm,  the  burden  is 
upon  one,  seeking  to  charge  the  co- 
partnership upon  a  note  given  for 
money  loaned,  executed  in  the 
name  of  such  individual  member, 
to  show  that  the  money  was  bor- 
rowed for  or  appropriated  to  the 
use  of  the  firm,  or  at  least  that  the 
name  was  in  fact  used  to  denote 
the  firm.     Gernonv.  Hoyt,        631 

2.  The  party  upon  whom  rests  the 
burden  of  proof  as  to  an  issue  in  an 
action  is  not  bound  to  establish  it 
beyond  a  reasonable  doubt;  it  is' 


sufficient  if  his  evidence  prepon- 
derates, although  not  free  from 
doubt;  all  that  is  required  of  him 
at  the  beginning  iB  to  give  compe- 
tent evidence  sufficient,  if  undis- 
puted, to  establish  the  truth  of  his 
averments.     Stearns  v.  Field.    640 

Does  not  shift,  but  when  enough 

is  proved  to  make  out  a  prima  facie 
case,  it  must  prevail  unless  rebutted  by 
evidence. 

See  Heilman  v.  Lazarus.    (Mem.) 
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CANCELLATION  OF  WRITTEN 
INSTRUMENT. 

Where  the  holder  of  a  promissory 
note  voluntarily  cancels  the  same, 
and  surrenders  it  to  the  maker, 
this,  although  no  consideration 
was  paid,  in  the  absence  of  fraud 
or  mistake,  operates  in  law  as  a  re- 
lease and  discharge  of  the  maker's 
liability.    Larkin  v.  Hardenbrook. 

838 


CASES       REVERSED,       DISTIN- 
GUISHED, ETC. 

Beach  v.  R.  D.  B.  R.  R.  Co.  (87  N. 
Y.  457),  distinguished.  Jones  v. 
Morgan.  11 

People,  ex  rel.  Henderson,  v.  Justices, 
etc.  (26  Hun,  587),  reversed.  Justice 
v.  People,  ex  rel.  Henderson.      12 

Reg.  v.  TJiomas  (9  C.  &  P.  741),  dis- 
approved. Justices,  etc.,  v.  People, 
ex  rel*  Henderson.  15 

Wolf  v.  Stix  (99  U.  S.  1),  distin- 
guished. Revere  Copper  Co.  v. 
Dimotk.  37 

Monroe  v.  Upton  (50  N.  T.  598).  dis- 
tinguished. Revere  Copper  Co.  v. 
Dimock.  37 

Clark  v.  Raiding  (3  N.  Y.  216),  dis- 
tinguished. Revere  Copper  Co.  v. 
Dimock.  37 

McHenry  v.  Jewetl  (26  Hun,  453),  re- 
versed.    McHenry  v.  Jewett.      58 

People,  ex  rel.  M.  F.  Ins.  Co.,  ▼. 
Comm'rs,  etc.  (76  N.  Y.  64),  limited. 
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Peopie,  ex  rel.  Leonard,,  v.  CommWs. 
etc.  63 

People,  ex  rel.  Wood,  v.  Draper  (15 
N.  Y.  582),  distinguished.  People, 
ex  rel.  Tovmsend,  v.  Porter.      77 

People,  ex  rel.  Mc  Mullen,  v.  SJiepard 
(86  X.  Y.  285),  distinguished. 
People,  ex  rel.  Townsend,  v.  Porter. 

77 

Dunn  v.  People  (27  Hun,  272),  re- 
versed.    Dunn  v.  People.  104 


Phoenix  Ins.  Co.  v.  Church  (81  N. 
Y.  218),  distinguished.  *Ymei 
7ftan;i  v.  Stern. 


% 


Lawrence  v.  Oar*  (86  N.  Y.  128),  dis- 
tinguished.   Fleischmann  v.  Stern. 

116 

Peepfe  v.  .forr  (27  N.  Y.  188),  dis- 
tinguished. /Sfcory  v.  JV*.  Y.  El. 
R.  R.  Co.  154 

KeUinger  v.  P.  A  A  i2.  Co.  (50  N. 

Y.   296),   distinguished.    Story  v. 

If.  Y.  El.  R.  R.  Co.  154 

T.  Co.  v.  Chicago  (99  U.  S.  685),  dis- 
tinguished. Story  v.  JV.  Y.  El.  R. 
R  Co.  154 

Lansing  v.  8mith(4  Wend.  21),  dis- 
tinguished. Story  v.  If.  Y.  El. 
R.  R.  Co.  156 

Gould  v.  #.  R.  R.  R.  Co.  (6  N.  Y. 
522),  distinguished.  Story  v.  N. 
Y.  EL  R.  R.  Co,  156 

Mayor  v.  Erben  (3  Abb.  Ct.  of  App. 
Bee.  255),  distinguished.  Sharkey 
v.  Mansfield.  229 

Southwick  v.  #  If.  Bk*  (84  N.  Y. 
420),  distinguished.  Sharkey  v. 
Mansfield.  229 

A'mar  v.  Canaday  (58  N.  Y.  298),  dis- 
tinguished.    Chrysler  v.  Canaday . 

277 

Z«wer  v.  Peopfe  (78  N.  Y.  78).  dis- 
tinguished.    People  v.  Blancliard. 

825 

JftZfc  v.  Sifewar*  (41  N.  Y.  884),  dis- 
tinguished. Wheeler  v.MfOar.  858 


Tracy  v.  Yates  (18  Barh.  152),  dis- 
tinguished. Wheeler  v.  Millar.  358 

Seymour  v.  Sturgess  (26  N.  Y.  134), 
distinguished.     Wieeler  v.  Millar. 

858 

J0ote  v.  Am*  (73  N.  Y.  620),  dis- 
tinguished.     Wheeler   v.   Millar. 

362 

JBwt  v.  TFifeoc  (22  N.  Y.  557),  dis- 
tinguished and  limited.  Wheeler 
v.  Jftf&zr.  862 

Handy  v.  Drapcrm  N.  Y.  834),  dis- 
tinguished.    Wheeler  v.  Millar. 

863 

Shellington  v.  Hotdand  (58  N.  Y.  372), 
distinguished.     TTfo^fer  v.  Millar. 

363 

Murt7ia  v.  Curfey  (15  J.  &  S.  293), 
reversed.    Murthav.  Curley.     372 

J/Bfer  v.  5".  <fc  AC.  J.  R.  R.  Co.  (24 
Hun,  607),  reversed.  Miller  v.  H. 
&St.J.  R.  R.  Co.  430 

Smith  v.  (7%  <?/  Rocluster  (76  N,  Y. 
506),  distinguished.  Hardy  v.  City 
of  Brooklyn.  442 

Manning  v.  GtafcZ  (15  J.  &  S.  387), 
reversed.    Manning  y.  Gould.  476 

Decter  v.  Anderson  (89  Barb.  346), 
distinguished.     Manning  v.  Gould. 

481 

.Bfl^artf  v.  JSatfard  (18  N.  Y.  491), 
distinguished.    Manning  v.  Gould. 

481 

Gibbons  v.  Berhard  (3  Bosw.  635), 
distinguished.    Manning  v.  Gould. 

481 

flt#  v.  .Bt<rfo(62  N.  Y.  Ill)  difltin- 
guished.    Manning  v.  Gould.    482 

Knapp  v.  Anderson  (71  N.  Y.  466), 
d istinguished.    Manning  v .  £0 u/rf. 

482 

McSpedon  v.  Bouton  (5  Daly  30),  dis- 
tinguished.   Manning  v.    Gould. 

482 

ih.  r<?  .Etete  0/  5iwd  (27  Hun,  579), 
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reversed.    In  re  Estate  of  Hood. 

512 

Mott  v.  Lansing  (5  Lans.  516),  distin- 
guished.   Lavalle  v.  SkeUy.       548 

Bovton  v.  Bouton  (40  How.  Pr.  217  ; 
42  id.  11),  distinguished.  Lavalle 
v.  Shelly.  549 

Isaacs  v.  Third  Ave.  B.  B.  Co.  (47  N. 
Y.  122  ;  7  Am.  Rep  418),  distin- 
guished and  limited.  Stewart  v.  B. 
d  C.  T.  B.  R  Co.  594 

Conger  v.  Duryee(21  Hun,  017),  re- 
versed.    Conger v .  Duryee.        594 

Thorp  v.  Thorp  (15  J.  &  S.  80),  re- 
versed.   Thorp  v.  Thorp.  602 

ITmjt  v.  Grant  (47  N.  Y.  278),  distin- 
guished.   Maverick  v.  Marvel.   659 


CAUSE  OF  ACTION, 

1.  Plaintiffs  complaint  alleged  in 
substance  that  he  was  the  owner 
of  certain  shares  of  corporate  stock, 
which  had  been  pledged  to  secure 
a  loan  and  had  been  transferred 
on  the  books  of  the  corporation  to 
defendant  as  trustee  for  the  pled- 

See;  that  defendant,  by  reason  of 
is  control  of  the  shares,  had  been 
enabled  to  a  great  extent  to  con- 
trol the  management  of  the  cor- 
poration, and  had  managed  the 
same  without  regard  to  its  best 
interests,  and  so  as  to  subserve  the 
interests  of  another  corporation: 
that  defendant  has  heretofore  voted 
on  said  shares  at  elections  held  by 
the  stockholders,  and  claims  the 
right  so  to  do  at  future  elections; 
that  it  is  greatly  against  plaintiffs 
interest  to  permit  defendant  so  to 
vote,  and  that  plaintiff  will  suffer 
great  and  irreparable  injury  if  de- 
fendant is  permitted  to  do  so.  An 
injunction  was  asked,  restraining 
defendant  from  voting  on  the 
shares.  On  appeal  from  an  order 
granting  a  temporary  injunction 
restraining  defendant  from  voting 
pendente  lite,  held,  that  the  com- 
plaint did  not  set  forth  a  cause  of 
action  ;  and  that  the  granting  of 
the  order  was  error.  McHenry  v. 
Jewett.  58 


2.  An  action  is  not  maintainable  by 
a  junior  mortgagee  to  reach  sur- 
plus moneys  arising  on  sale  upon 
foreclosure  of  the  senior  mortgage; 
notwithstanding  the  foreclosure, 
the  junior  mortgage  continues  a 
lien,  and  as  such  follows  the  Bur- 
plus,  and  his  remedy  is  to  enforce 
his  claim  thereto  in  the  court 
which  rendered  the  judgment  of 
foreclosure.      Fliess   v.    Buckley. 
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CITY  COURT  OF  BROOKLYN. 

if  The  provision  of  the  act  of  1870. 
in  reference  to  the  City  Court  of 
Brooklyn  (subd.  5,  §  2,  chap.  470, 
Laws  of  1870)  conferring  jurisdic- 
tion on  that  court,  "  where  any  of 
the  defendants  shall  reside  or  be 
personally  served  with  the  sum- 
mons within  the  said  city,"  ap- 
plies to  natural  persons  and  not  to 
corporations.  Davidsburgh  v.  Knxck. 
L.  ins.  Co.  526 

2.  In  an  action  in  said  court,  com- 
menced in  1872,  against  a  domestic 
corporation,  the  summons  was 
served  upon  the  secretary  of  the 
defendant,  in  the  city  of  Brook- 
lyn, where  he  resides.  Defendant 
appeared  generally  in  the  action 
and  answered,  ana  in  no  manner 
before  trial  complained  that  it  was 
not  regularly  in  court,  or  that  the 
court  had  not  jurisdiction.  On  the 
trial  it  appeared  that  defendant 
was  established  and  transacted  its 
general  business  in  the  city  of  New 
York,  and  at  the  close  of  plaintiff's 
case,  the  court,  on  motion  of  the 
defendant's  counsel,  dismissed  the 
complaint  for  want  of  jurisdiction. 
Held  no  error ;  that  the  court  could 
not  acquire  jurisdiction  of  the  ac- 
tion by  consent,  and  might,  when- 
ever its  attention  was  called  to  the 
matter,  refuse  to  exceed  the  pow- 
ers conferred  upon  it  by  the  statute. 

Id. 


CODE  OF  PROCEDURE. 

§   27.   Woodruff  v.  L  F.  Ins.  Co. 

521 
§  148.  FarweU  v.  I  &T.  Nat.  Batdc. 

483 
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•CODE  OF  CIVIL  PROCEDURE. 


26.  Woodruff  v.  I.  F.  Ins. 

Co.  521 

190,  sab.  2.      McHenry    v. 

Jewett.  58 

100,  sub.  3.    People,  ex  rel. 

v.  Dwyer.  402 

243.  Woodruff  v.  1.  F.  Ins. 

Co.  521 

499.  Farwell  v.  I.  &  T.  Nat 

Bank.  483 

501.  Bored  v.  Lawton.         293 

521.  Edwards  v.  Woodruff.  390 

522.  Fleischmann  v.  £fc?7i.  110 
608.  McHenry  v.  efcuMtf.  58 
606.  People,  ex  rel.  v.  Dwyer.  402 
709.  Woodruff  ▼.  i.  JP.  /**. 

Gb.  521 

724  XoMft  v.  £fe£y.  546 

757.  Holsman  v.  &.  «/<>An.  461 
817.  ifayor  v.  G#».  812 

820.  B.  eft  O.  B.  R.  Co.  v. 

Arthur.  234 

829.  Pope  v.  ,4tf*/».  298 

Afrift  v.  Oom.  549 

Maveiick  v.  Marvel.      656 

1207.  Murthav.  Curley. 

1803.  Zaoatftf  v.  £%«%. 

1832, 1355.  Manning  v.  Gould.  476 

1356,  1357.      Ptfopfo,  «c   rel. 

v.  Dwy*r.  402 

1487.  Keller  v.  Strasburger.  379 
1525,  1526.  JJouKjtf  v.  LeaviU.  238 
2464  et*0.  Qoddard  v.  <SWe*.  199 
3331,  3343.   Woodruff  v.  /.  i?. 

in*.  (7o.  521 

3343.  People,  ex  rel.  v.  Dwyer.  402 
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COMMON  CARRIER. 


1.  Plaintiffs  shipped  over  defendant's 
road  a  car-load  of  hams  consigned 
to  themselves  at  B.  The  bill  of 
lading  provided  that  the  carriers 
should  not  be  liable  as  such  while 
the  goods  were  "at  any  of  their 
stations  awaiting  delivery ; "  also 
that  the  foods  must  be  removed 
"during  business  hours."  The 
hams  arrived  at  B.  on  a  Thursday. 
Plaintiffs  inquired  for  them  at  de- 
fendant's freight  depot  on  Thurs- 
day and  Friday,  but  were  told  they 
had  not  arrived.  On  Saturday,  at 
about  5:30  P.  H.,  and  too  late  for 
the  removal  of  the  hams  on  that 
day,  notice  of  the  arrival  for  the 
first  time  was  given  to  plaintiffs, 
who  removed  them  Monday  morn- 


ing, when  it  was  found  that  they 
had  been  seriously  injured  by  the 
heat  and  delay,  before  the  com- 
mencement of  business  hours  on 
Monday.  In  an  action  to  recover 
such  damage,  lield  that  defendant 
was  liable  as  a  carrier ;  that  the 
goods  could  not  be  considered  as 
4 'awaiting  delivery"  until  after 
the  duty  of  the  carrier  was  done, 
and  he  was  entitled  to  remain 
passive  "  awaiting  "  the  action  of 
the  consignee  ;  that  is,  until  after 
the  carrier  had  given  notice  of  the 
arrival  to  the  consignee,  at  a  time 
which  furnished  a  reasonable  op- 
portunity for  him  to  get  them. 
McKinney  v.  Jewett.  267 

2.  It  seems  that  if.  defendant,  after 
arrival,  was  responsible  only  as  a 
warehouseman,  lie  was  not  excused 
for  negligence.  Id. 

8.  The  rule  relieving  a  master  from 
liability  for  a  malicious  injury  in- 
flicted by  his  servant,  when  not 
acting  within  the  scope  of  his  em- 
ployment, does  not  apply  as  be- 
tween a  common  carrier  of  passen- 
gers and  a  passenger.  Stewart  v. 
B.  &  C.  T.  B.  B.  Co.  588 

4.  Such  a  carrier  undertakes  to  pro- 
tect the  passenger  against  any 
injury  arising  from  the  negligence 
or  willful  misconduct  of  its  ser- 
vants while  engaged  in  performing 
a  duty  which  the  carrier  owes  to 
the  passenger.  Id. 

See  Railroad  Corporations. 


CONFLICT  OF  LAWS. 

A  marriage  in  another  State,  if 
valid  under  the  laws  of  the  State 
where  it  was  contracted,  is  valid 
here,  and  every  right  and  privilege 
growing  out  of  the  relation  so  es- 
tablished attaches  to  each  party 
thereto.     Thorp  v.  Tlwrp.         602 


CONSOLIDATION  OF  ACTIONS. 

The  Supreme  Court  has  no  power 
under  the  Code  of  Civil  Procedure 
(§  817)  to  consolidate  two  actions 
for  partition,  where  the  subject  of 
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the  one  is  land  situate  in  one 
county,  and  of  the  other  land  in 
another  county,  and  where  one  or 
more  of  the  parties  to  the  one  are 
not  parties  to  or  interested  in  the 
subject  of  the  other  action.  Mayor 
v.  Coffin.  812 

CONSPIRACY. 

Where  debtor  conspired  with 

another  to  put  his  property  beyond  the 
reach  of  creditors  by  fraudulent  morU 
gages,  held  thai  damages  to  the  full 
amount  of  the  creditor's  claim  were 
proper \  tJie  property  being  worth  more 
than  that  amount ;  that  %t  was  not  for 
defendants  to  claim  that  the  property 
might  still  be  taken  by  execution. 

See  Quinby  r.  Strauss.  (Mem.)   664. 


CONSTITUTION. 

Right  of  way  over  land  dedi- 
cated as  a  street  is  property  within 
the  meaning  of  the  provision  of  the 
State  Constitution  (Art.  1,  §  6)  prohib- 
iting the  taking  of  property  without 
making  just  compensation. 

See  Story  v.  N.  T.  El.  R.  R.  Co. 

122 


CONSTITUTIONAL  LAW. 

1 .  The  provision  of  the  act  of  1880 
(§  4,  chap.  59,  Laws  of  1880)  for  the 
relief  of  the  Manhattan  Savings 
Institution,  which  by  its  terms  dis- 
charges the  city  of  lookers,  upon 
delivery  by  it  to  said  institution  of 
duplicate  bonds  from  liability  upon 
certain  negotiable  bonds  issued  by 
it,  "  to  all  persons  purchasing  the 
same  after  due  publication  of  the 
notice  specified  in  the  first  section 
of  this  act/'  is  unconstitutional,  as 
the  effect  thereof  is  to  destroy  the 
negotiable  quality  of  the  bonds, 
and  so  it  impairs  the  obligation  of 
contracts.  (U.  S.  Const.,  art.  1,§  10, 
sub.  1.)    People,  ex  rel.  v.  Otis.    48 

2.  Said  provision  is  also  violative  of 
the  constitutional  prohibition  (U.  S. 
Const  amendment,  art.  5 ;  State 
Const.,  art.  1,  §  6),  against  depriving 
a  person  of  property  without  due 
process  of  law.  Id. 


8.  As  the  exemption  from  liability 
given  by  said  provision  is  a  con- 
dition and  compensation  for  the 
issuing  by  the  city  of  the  dupli- 
cate bonds  required  by  the  act 
(§  2);  the  former  provision  being 
invalid,  the  latter  cannot  be  en- 
forced.  Id. 

4.  As  to  whether  the  legislature  has 
power  to  compel  a  municipal  corpo- 
ration to  issue  new  bonds  in  place 
of  bonds  lost  or  stolen,  qucere.    Id. 

5 .  The  provision  of  the  State  Con- 
stitution (Art.  6,  §  19)  giving  the 
legislature  the  authority  to  estab- 
lish "  inferior  local  courts  "  refers 
simply  to  local  courts  as  histori- 
cally known,  that  is,  courts  estab- 
lished within  one  of  the  recognized 
territorial  divisions  of  the  State  ; 
It  does  not  authorize  the  legisla- 
ture to  carve  out  from  the  territory 
of  the  State  a  district  for  judicial 
purposes  not  bounded  by  county, 
town,  city  or  village  lines,  and 
erect  therein  a  local  court.  People, 
ex  rel.  v.  Porter.  68 

6.  Accordingly  held,  that  the  pro- 
visions of  the  act  of  1881  (Chap. 
415.  Laws  of  1681),  «« to  establish 
the  Niagara  police  district,"  which 
established  a  police  court  for  the 
police  district  created  by  the  act, 
were  unconstitutional.  Id. 

7.  Also  held,  that  as  the  creation  of 
the  police  court  was  an  essential 
part  of  the  act  and  necessary  to  ac- 
complish its  purposes,  the  provis- 
ions of  the  act  relating  to  such 
court  being  invalid,  the  whole  act 
failed.  Id. 

8.  It  seems  thtit  the  legislature  has 
power  under  the  Constitution  to 
admit  persons  not  citizens  of  the 
State  to  practice  as  attorneys. 
(Art.  6,  as  amended  in  1871.)  In  re 
O'NeiU.  584 

On  trial  of  indictment  for  will- 
ful neglect  of  duty  by  inspectors  of 
elections,  constitutionality  of  law  un- 
der which  election  was  held  may  not  be 
questioned. 

See  Hall  v .  People.  498 
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CONSTRUCTION. 

1.  The  rale,  that  in  case  of  repug- 
nancy between  written  and  printed 
clauses  in  a  contract  the  written 
clauses  will  prevail  over  the 
printed  applies  only  when  the 
clauses  cannot  be  reconciled.  Mil- 
ler v.  H.  &  St.  J.  B.  B.  Co.         430 

2.  It  is  the  dnty  of  courts  in  constru- 
ing such  contracts,  as  well  as  those 
wholly  printed  or  written,  to  give 
effect,  if  possible,  to  all  the  clauses 
and  take  into  consideration  the 
whole  instrument  id. 

8.  When  two  clauses,  apparently  re- 
pugnant, may  be  reconciled  by  any 
reasonable  construction,  as  by  re- 
garding  one  as  a  qualification  of  the 
other,  that  construction  must  be 
given.  Id. 

CONTEMPT. 

1.  A  proceeding  to  punish  for  an  al- 
leged criminal  contempt,  originat- 
ing in  the  violation  of  an  order 
granted  in  a  civil  action,  is  a  civil 
special  proceeding  within  the  mean- 
ing of  the  Code  of  Civil  Procedure 
(§|  1356, 1857),  and  an  order  therein 
finding  the  party  proceeded  against 
guilty,  and  imposing  a  punishment, 
is  reviewable  here  upon  appeal. 
(S  190,  subd.  8.)  People,  ex  rel.  v. 
Dwyer.  403 

2.  As  to  whether  an  appeal  is  proper 
from  an  order  punishing  a  disobe- 
dience of  an  order  of  a  criminal 
court  in  a  criminal  action,  qvarre. 

Id. 

8.  Under  the  act  of  1874  (Chap.  585, 
Laws  of  1874)  incorporating  the 
B.  E.  S.  S.  R.  R.  Co.,  and  provid- 
ing for  the  construction  by  it  of  an 
elevated  railroad  through  certain 
specified  streets  of  the  city  of 
Brooklyn,  '*or  on  such  streets  and 
avenues  as  may  be  named  by  the 
mayor  and  common  council "  of 
said  city,  the  common  council 
passed  a  resolution  naming  certain 
streets,  and  sent  it  to  the  mayor, 
who  returned  it  with  a  message  of 
disapproval.  This  action  was  then 
brought  against  the  city  and  the 
railroad  company  to  restrain  and 
prohibit  the  occupation  of  certain 


of  the  streets  so  named.  A  tem- 
porary injunction  was  granted  re- 
straining the  common  council  from 
overriding  or  disapproving  the 
mayor's  veto;  this  was  properly 
served  upon  each  member  of  the 
common  council,  notwithstanding 
which  that  body,  by  a  vote  of  two- 
thirds  of  its  members,  repassed 
the  prohibited  resolution  over  the 
mayor's  veto.  In  proceedings  to 
punish  for  criminal  contempt,  a 
member  so  voting,  held,  that  the 
common  council  acted  as  agents  of 
the  city  and  in  its  behalf,  and  the 
city  being  a  party  to  the  action,  the 
members  of  the  common  council 
were  bound  by  the  inf  unction ;  that 
an  order  adjudging  them  guilty  of 
the  contempt  charged,  and  impos- 
ing punishment  therefor  was  pro- 
per. Id. 

4.  Also  held,  that  it  was  not  material 
that  the  passing  of  these  resolu- 
tions was  ineffectual ;  that  the 
members  voting  having  done  the 
prohibited  act,  the  question  as  to 
whether  the  disobedience  was 
harmless,  or  the  act  enacted  a 
nullity,  could  not  be  considered 
here.  Id. 

5.  Also  held,  that  whether  the  act 
sought  to  be  enjoined  was,  or  was 
not,  of  a  legislative  character,  and 
whether  other  facts  justified  the 
interposition  of  equity,  were  ques- 
tions to  be  disposed  of  by  the  court 
acting  on  the  facts  ;  it  had  power 
to  prohibit  action  until  it  could  in- 
vestigate, and  finally  decide,  and 
any  error  in  its  decision  could  only 
be  corrected  on  appeal.  Id. 

6.  An  objection  was  taken  on  the 
hearing  that  it  did  not  appear  that 
the  summons  and  complaint  in  the 
original  action  had  been  served  on 
the  city  of  Brooklyn  ;  there  was  no 
formal  proof  of  service,  and  the 
court  ordered  such  proof  to  be  filed 
nunc  pro  tune.  Among  the  papers 
upon  which  the  attachment  in  the 
proceedings  was  issued  was  an  affi- 
davit which  alleged  that  summons 
and  complaint  was  served  on  the 
defendants  and  on  the  members  of 
the  common  council.  Held,  that 
the  papers  sufficiently  showed  that 
the  city  had  been  served,  and  so 
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was  a  party ;  and  that  the  order 
was  no  error.  Id. 

7.  Also  held,  that  the  fact  that  the 
injunction  was  granted  by  the 
county  judge  was  immaterial ;  it 
was  none  the  less  the  mandate  of 
the  court.  (Code,  §§  606,  8848.)  Id. 


CONTRACTS. 

1.  In  1870,  8.  &  E.t  at  the  request  of 
J.,  who  was  constructing  a  bridge, 
and  upon  his  promise  to  pay  there- 
for, furnished  materials  and  per- 
formed labor  upon  the  bridge, 
mostly  for  temporary  work  neces- 
sary for  the  permanent  structure. 
In  November,  1871,  defendant,  for 
a  good  consideration,  agreed  with 
the  administratrix  of  J.  to  pay  S.  & 
K.  such  sum  as  should  appear  due 
to  them  from  J.  for  such  work  and 
material,  "  under  a  certificate  from 
the  engineer  in  charge  of  said 
work."  In  an  action  upon  the 
agreement  held,  that  it  called  for  a 
certificate  from  the  engineer  in 
charge  of  the  work  at  the  time  the 
materials  were  furnished  and  labor 
performed;  alBo  that  a  procurement 
and  presentation  of  the  certificate 
or  notice  to  defendant  of  its  con- 
tents, and  a  demand  of  the  sum 
certified  to  be  due,  were  conditions 
precedent  to  plaintiffs  right  of 
recovery.     Wangler  v.  Swrifl.      88 

2.  A  married  woman  cannot  bind 
herself  by  contract,  unless,  first, 
the  obligation  was  created  by  her 
in  or  about  carrying  on  her  trade 
or  business ;  second,  the  contract 
relates  to,  or  is  made  for  the  benefit 
of  her  separate  estate ;  third,  in- 
tention to  charge  her  separate 
estate  is  expressed  in  the  instru- 
ment or  contract  by  which  the  lia- 
bility is  created ;  fourth,  the  debt 
was  created  for  property  purchased 
by  her.  Saratoga  Co.  Bank  v. 
Pruyn.  250 

8.  McC,  plaintiffs  assignor,  con- 
tracted with  defendant  to  remove 
all  the  dirt,  etc.,  from  the  paved 
streets  and  alleyB  of  the  city  for  a 
period  of  three  years.  After  the 
execution  and  during  the  continu- 
ance of    the  contract    additional 


streets  were  paved.  In  an  action 
upon  the  contract,  7ield,  that  the 
obligations  of  the  contract  extended 
to  the  newly-paved  streets,  and 
that  McC.  was  not  entitled  to  any 
compensation  for  cleaning  them, 
beyond  that  fixed  by  the  contract. 
Crocker  v.  CUy  of  Buffalo.         351 

4.  Defendant  O.  was  appointed  gen- 
eral actuary  of  the  8.  S.  Bank,  and 
served  in  that  capacity  for  five 
years,  under  an  agreement  by 
which  he  was  to  receive  for  his 
services  "  such  sum  or  sums  from 
the  net  profits  of  the  institution  as 
such  profits  after  paying  all  inci- 
dental expenses  may  warrant,  not 
to  exceed  $1,000  per  annum." 
Held,  that  the  agreement  was  to 
pay  that  sum,  if  earned,  in  annual 
payments  out  of  the  profits  of  the 
preceding  year ;  if  no  profits  were 
earned  he  was  to  receive  no  com- 
pensation, and  no  charge  could  be 
made  on  future  savings ;  and  that, 
therefore,  in  fixing  the  sum  to 
which  he  was  entitled,  the  profits 
in  one  year  could  not  be  reduced  by 
the  losses  in  a  subsequent  year. 
Jennery  v.  Olmstead.  863 

5.  It  appeared  that  on  July  1  of  one 
year  the  bank  had  earned  net  prof- 
its to  the  amount  of  $648.43.  Held, 
that  in  the  absence  of  proof  there 
could  be  no  presumption  that  such 
profits  were  lost  between  that 
time  and  August  20,  when  the 
year's  service  terminated ;  and  that 
O.  was  entitled  to  credit  to  that 
amount.  *  Id, 

6.  The  rule,  that  in  case  of  repug- 
nancy between  written  and  printed 
clauses  in  a  contract  the  written 
clauses  will  prevail  over  the  print- 
ed applies  only  when  the  clauses 
cannot  be  reconciled.  Miller  v.  H. 
db  St.  J.  B.  It.  Co.  430 

7.  It  is  the  duty  of  courts  in  constru- 
ing such  contracts,  as  well  as  those 
wholly  printed  or  written,  to  give 
effect,  if  possible,  to  all  the  clauses 
and  take  into  consideration  the 
whole  instrument.  Id. 

8.  When  two  clauses,  apparently  re- 
pugnant, may  be  reconciled  by  any 
reasonable  construction,  as  by  re- 
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garding  one  as  a  qualification  of 
the  other,  that  construction  must 
be  given.  Id. 

9.  Defendant  having  received  from  a 
person  representing  himself  to  be 
a  member  of  the  firm  of  E.  W.  P. 
ft  Co.,  thirty  barrels  for  transporta- 
tion over  its  road,  delivered  to  him 
a  bill  of  lading,  certifying  that  it 
had  received  of  said  firm,  consigned 
to  their  order,  "  the  following 
described  packages  in  apparent 
good  order,  contents  and  value  un- 
known;" this  part  was  printed  ; 
following  it  and  before  the  signa- 
ture of  defendant's  agent  was  writ- 
ten "articles:  80bbls.  eggs."  The 
person  receiving  the  bill  indorsed 
it  in  blank  in  the  name  of  E.  W. 
P.  ft  Go.  and  annexed  it  to  a  draft 
drawn  upon  plaintiffs,  who,  upon 
the  faith  and  security  thereof,  ac- 
cepted and  paid  the  draft.  The 
barrels,  in  fact,  were  filled  with 
sawdust  and  contained  no  eggs. 
In  an  action  to  recover  plaintiffs' 
damages,  held, that  the  description 
of  the  articles  was  not  a  represen- 
tation that  the  barrels  contained 
eggs;  but,  taking  the  whole  in- 
strument together,  it  imported  only 
that  defendant  had  received  thirty 
packages  described  as  containing 
or  purporting  to  contain  eggs,  but 
the  actual  contents  of  which  were 
unknown  to  defendant.  Id. 

10.  Under  a  contract  by  which  a 
salesman  is  to  receive  for  his  ser- 
vices a  share  of  the  net  profits  of 
the  business,  the  interest  on  capi- 
tal invested  by  the  principal  in  the 
business  is  not  an  expense  to  be 
deducted  in  ascertaining  the  net 
profits.    Paine  v.  Howells.         660 


For  sale  of  land,  construed. 


Bee  Hersey  v.  Fisher.  (Mem.)       647 


CONVERSION. 

When  pledgee  of  bonds  liable 

for  conversion  of  them. 
See  Wyckoff  v.  Anthony. 


442 


CORPORATIONS. 


1.  The  doctrine  of  equitable  estoppel, 
which  prevents  a  principal  from 

Sickels  —  Vol.  XLV. 


questioning  an  act  of  his  agent 
done  in  his  business,  but  not  within 
the  scope  of  the  agent's  authority, 
where  the  principal  has  not  dis- 
affirmed the  act  within  a  reason- 
able time  after  it  came  to  his 
knowledge,  applies  to  members  of 
a  corporate  body  as  well  as  to  per- 
sons acting  in  a  private  capacity. 
&  H.  B.  Go.  v.  JS.  ff.  J9.  M.  Co. 

607 

2.  Where  the  common  seal  of  a  corpo- 
ration appears  to  be  affixed  to  an  in- 
strument, and  the  signature  there- 
to of  the  proper  officer  is  proved, 
the  seal  is  prima  facie  evidence 
that  it  was  affixed  by  proper 
authority.  Trustees,  etc.,  v.  Me~ 
Kechnie.  618 

Bee    Insolvent  Companies 
Insurance  (Fire). 
Insurance  (Life). 
Manufacturing  Corpora- 
tion. 
Municipal  Corporation. 
Railroad  Corporations. 
Stock. 
Stockholders. 


COSTS. 

1.  In  an  action  to  compel  defendant 
to  lower  a  dam  which  sets  back 
water  upon  plaintiff's  lands,  and  to 
recover  damages,  plaintiff  is  not 
entitled  to  an  extra  allowance  com- 
puted upon  the  value  of  his  lands, 
Sut  only  upon  the  amount  of 
damages  recovered.  Boihery  v.  JV. 
T.  Rubber  Co.  80 

2.  Plaintiff  is  not  entitled  to  tax,  as 
an  item  of  disbursements,  the 
amount  paid  to  a  surveyor  for  sur- 
veys, maps,  etc.,  made  for  the 
purposes  of  the  trial.  Id. 

3.  Costs  in  an  action  to  restrain  the 
infringement  of  a  trade-mark  are 
in  the  discretion  of  the  court  Low 
v.  Hart.  457 

Where  plaintiff  in  an  action  of 

ejectment  claimed  under  a  lease  for 
two  years,  held  that  the  subject-matter 
invoked  was  the  right  of  possession  for 
two  years,  svbject  to  the  rents,  and  in  the 
absence  of  evidence  that  this  right  had 

90 
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any  money  value,  there  wis  no  basis 
for  an  extra  allowance. 
See  Salman  v.  Lazarus.    (Mem.) 

672 

COUNTER-CLAIM. 

In  an  action  upon  a  lease  under  peal 
of  rooms  for  an  office,  to  recover 
rent  accruing  for  the  last  half  year 
of  the  term ,  the  complaint  alleged 
an  occupation  by  the  defendant 
during  the  whole  term.  The 
answer  did  not  deny  this,  but  set  up 
as  a  counter-claim  that  the  lessor 
permitted  the  rooms  above  those 
leased  to  defendant  to  be  used  and 
occupied  by  persons  who  carried 
on  a  noisy  mechanical  business, 
using  printing-presses,  and  also 
weights  which  were  thrown  down 
upon  the  floor,  causing  great  noise, 
and  thereby  interfering  with  de- 
fendant's use  and  occupation  of 
his  rooms,  and  preventing  him 
from  carrying  on  his  professional 
business  therein;  that  defendant 
by  reason  thereof  was  compelled 
on  divers  occasions  to  leave  his 
rooms,  and  that  thereby  the  ceil- 
ings were  broken  and  water  leaked 
through,  damaging  his  books  and 
furniture.  Held,  that  a  demurrer 
to  the  answer  was  properly  sus- 
tained; that  conceding  the  facts 
stated  constituted  a  cause  of  action 
against  plaintiff,  they  did  not  con- 
stitute a  counter-claim  under  the 
Code  of  Civil  Procedure  (§  501). 
Boreel  v.  Lawton.  298 


COUNTIES. 

No  court  can  audit  a  claim  against  a 
county,  or  order  any  such  claim 
to  be  paid  by  the  county  treasurer, 
except  by  authority  of  some  stat- 
ute.   In  re  Tinsley.  281 

COURTS. 

1.  The  provision  of  the  State  Con- 
stitution (Art.  6,  §  19)  giving  the 
legislature  the  authority  to  estab- 
lish "  inferior  local  courts  "  refers 
simply  to  local  courts  as  histori- 
cally known,  that  is,  courts  estab- 
lished within  one  of  the  recognized 
territorial  divisions  of  the  State  ; 
it  does  not  authorize  the  legisla- 


ture to  carve  out  from  the  territory 
of  the  State  a  district  for  judicial 
purposes  not  bounded  by  county, 
town,  oity  or  village  lines,  and 
erect  therein  a  local  court.  People, 
ex  rel.  v.  Porter.  68 

2.  Accordingly  held,  that  the  pro- 
visions of  the  act  of  1881  (Chap. 
415,  Laws  of  1881),  "to  establish 
the  Niagara  police  district/'  which 
established  a  police  court  for  the 
police  district,  created  by  the  act, 
were  unconstitutional.  Id. 

8.  Also  held,  that  as  the  creation  of 
the  police  court  was  an  essential 
part  of  the  act  and  necessary  to 
accomplish  its  purposes,  the  pro- 
visions of  the  act  relating  to  such 
court  being  invalid,  the  whole  act 
failed.  Id. 

8ee  City  Court  op  Brooklyn. 
Supreme  Court. 
Surrogate's  Court. 

COVENANTS. 

1.  It  seems  that  a  covenant  of  quiet 
enjoyment  is  implied  in  a  lease 
under  seal  for  a  term  not  exceeding 
three  years.     Bcveel  v.Lawton. 

298 

2.  An  eviction,  however,  either  actual 
or  constructive,  is  necessary  to  con- 
stitute a  breach  of  this  covenant. 

Id. 

8.  There  cannot  be  a  constructive 
eviction,  without  abandonment  of 
possession.  Id. 

4.  Where  an  owner  of  lands  builds  a 
party  wall  under  an  agreement, 
under  seal,  between  him  and  an 
adjoining  owner,  that  when  the  lat- 
ter shall  use  it  he  will  pay  one-half 
the  value  of  the  wall,  the  right  to 
compensation  is  personal  to  the 
former,  and  does  not  pass  by  a  con- 
veyance of  his  land .    Hart  v.  Lyon. 

663 

5.  It  seems,  however,  that  a  right 
given  by  the  contract  to  either  of  the 
parties,  their  heirs  and  assigns,  to 
rebuild  and  repair  the  party  wall 
is  a  covenant  running  with  the 
land.  Id, 
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Running  with  land,  authorities 

collated  and  discussed. 
See  Story  v.  IT.    7.  El.  R.  R.  Co. 

122 


CREDITOR'S  SUIT. 

1.  Plaintiffs  complaint  alleged  in 
substance  that  on  and  prior  to 
April,  1872,  defendant  D.  was  in- 
debted to  him  in  the  sum  of  $500,  to 
defendant  C.,$500,  and  to  one  F., 
$300,  which  was  all  of  his  indebted 
ness  ;  that  in  that  month  D.  owned 
personal  property  worth  $3,500, 
upon  which,  for  the  purpose  of 
hindering,  delaying  and  defrauding 
cerditors,  he  executed  a  chattel 
mortgage  to  C,  nominally  for 
$3,100,  which  mortgage  was  kept 
on  foot  by  renewals  and  new  mort- 
gages until  October,  1878,  when 
C.  foreclosed,  although  there  was 
nothing  actually  due  him  thereon, 
and  converted  the  proceeds  of  the 
property  to  his  own  use;  that 
plaintiff  recovered  judgment  on  his 
claim  for  over  $700,  on  which  exe 
cution  was  issued  and  returned 
unsatisfied.  Plaintiff  prayed  judg- 
ment that  defendants  "  be  com- 
pelled to  pay  him  "  the  amount  of 
his  judgment.  C,  who  alone  ap- 
peared, answered,  admitting  the 
giving  of  the  mortgage  and  its  fore- 
closure, but  denying  the  other 
allegations  of  the  complaint.  The 
cause  was  noticed  for  trial  for  u  a 
jury  or  trial  term,"  and,  a  trial  by 
jury  having  been  waived,  was 
tried  by  the  court.  Plaintiff  gave 
evidence  tending  to  establish  the 
allegations  of  the  complaint,  and 
the  court  found  that  the  chattel 
mortgages  were  made  by  D.  and 
received  by  C,  with  intent  to 
hinder,  delay  and  defraud  plaintiff 
aud  F.;  that  G.  was  liable  jointly 
with  D.  for  plaintiff's  damages; 
i.  e.,  the  amount  of  his  judgment 
and  interest, and  directed  judgment 
against  them  for  that  amount. 
Held  no  error  ;  that  the  action  was 
in  the  nature  of  a  creditor's  bill ; 
that  the  judgment  prayed  for  and 
rendered  was  correct,  and  did  not 
stamp  the  action  as  a  legal  instead 
of  an  equitable  one ;  that  C.  could 
properly  be  called  upon  to  pay 
plaintiff's  claim  out  of  the  moneys 


received  by  him  from  the  debtor's 
property  or  to  the  extent  of  the 
value  of  such  property  taken  and 
converted  by  him.  Murtha  v. 
Gurley.  872 

2.  It  seems,  that  if  the  prayer  for 
judgment  was  defective  in  that  it 
did  not  ask  for  equitable  relief, 
plaintiff  could  have  any  relief 
"  consistent  with  the  case  made  by 
the  complaint  and  embraced  within 
the  issue."  (Code  of  Civil  Proced- 
ure, §  1207.)  Id. 

8.  It  seems,  also,  that  if  something 
had  been  honestly  due  from  D. 
to  C,  the  latter,  because  of  the 
fraud,  could  not  retain  the  property 
or  use  its  proceeds  to  pay  his  debt 
as  against  a  pursuing  creditor.    Id. 

4.  Also  held,  that  it  was  immaterial 
that  the  cause  was  noticed  for  a 
jury  term,  as  it  did  not  appear  that 
either  party  claimed  it  to  be  a  legal 
action  triable  by  a  jury,  and  it 
was,  in  fact,  tried  as  equitable 
actions  are  required  to  be.         Id. 

5.  The  execution  was  returned  Octo- 
ber 12,  1878 ;  it  did  not  appear 
when  the  action  was  commenced. 
The  summons  was  dated  October 
12,  and  the  complaint  was  sworn 
to  on  that  day.  Held,  that  a  find- 
ing that  the  execution  was  returned 
before  the  commencement  of  the 
action  was  justified.  Id. 

6.  It  seems  that  in  a  creditor's  suit 
brought  for  the  purpose  of  remov- 
ing a  fraudulent  obstruction,  plaint- 
iff must  show  that  the  removal  will 
enable  his  judgment  to  attach  upon 
the  property.     Spring  v.  Short. 

588 

Where,  after  appointment  of 

receiver  in  creditor's  suit,  the  receiver 
and  the  judgment  debtor  die,  court 
may  appoint  new  receiver. 

See  NicoU  v.  Boyd.  516 


CRIMINAL  TRIAL. 

1.  As  to  whether  where  an  indict- 
ment charges  two  separate  and  dis- 
tinct misdemeanors,  different  in 
their  character  and  punishable  in  a 
different  way,  the  prisoner  has  a 
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right  to  pat  the  prosecutor  to  his 
election,  or  to  require  that  the  jury 
shall  convict  of  one  only  of  the 
misdemeanors  charged,  guare.  Peo- 
ple v.  Dunn.  104 

2.  The  question,  however,  must  be 
presented  bv  a  request  in  some 
manner  on  the  trial  on  the  part  of 
the  prisoner  for  such  an  election  or 
verdict.  Id. 

8.  An  indictment  contained  five 
counts,  the  first  three  charging  one 
kind  of  misdemeanor,  the  last  two 
charging  another  of  a  different 
character  and  punishable  differ- 
ently.  On  the  trial,  the  prisoner 
objected  to  any  evidence  being 
given  to  sustain  the  first  count,  on 
the  ground  among  others  that  the 
indictment  charged  two  separate 
and  distinct  offenses,  and,  also,  ob- 
jected to  any  evidence  being  given 
to  sustain  any  of  the  counts,  on  the 
ground  that  there  was  a  misjoinder 
of  offenses.  Z&fcZ,  that  the  objec- 
tions were  simply  to  the  sufficiency 
of  the  indictment  and  were  prop- 
erly overruled  ;  that  they  did  not 
raise  the  question  as  to  the  pris- 
oner's rights  under  the  indictment. 

Id. 

4.  Defendant's  counsel  requested  the 
court  to  charge  "  that  if  they 
should  believe  the  defendant 
guilty  on  any  count  in  the  indict- 
ment, and  entertain  a  doubt  as  to 
which  they  should  convict  on, 
they  should  find  him  guilty  of  the 
lesser  offense,  which  is  the  fifth 
count."  The  court  refused  so  to 
charge,  but  in  substance  charged 
that  the  jury  might  convict  of  one 
misdemeanor,  and  acquit  as  to  the 
other,  or  convict  of  both,  In  which 
case  a  general  verdict  was  proper. 
Said  counsel  excepted  to  the  re- 
fusal, but  did  not  except  to  the 
charge  made.  Held,  that  this 
exception  did  not  present  the 
question  as  to  the  propriety  of  a 
general  verdict.  Id. 

5.  Upon  the  trial  of  an  indictment 
for  obtaining  goods  by  means  of 
false  representations,  it  is  not  nec- 
essary that  the  prosecution  should 
prove  all  the  false  representations 
alleged  in  the  indictment.  People 
v.  Mlanchard.  814 


6.  Where  representations  set  forth 
in  the  indictment  are  proved,  the 
sense  in  which  they  were  used,  and 
what  was  designed  to  be,  and  was 
understood  from  them,  are  ques- 
tions for  the  jury.  Id. 

7.  On  the  trial  of  an  indictment  for 
obtaining  a  number  of  cattle  by 
false  pretenses,  it  appeared  that 
the  vendor  sold  the  cattle  to  die 

Erisoner  at  Buffalo,  and  received 
is  check  post-dated  for  the  pur- 
chase-price, upon  his  representa- 
tion that  he  was  buying  and 
wanted  the  cattle  for  G.,  who 
lived  at  Utica;  that  they  were  for 
G.,  who  would  remit  the  price  in 
time  to  meet  the  check;  the  pris- 
oner had  been  in  the  habit  of  pur- 
chasing cattle  to  supply  G.,  as  a 
customer,  and  of  selling  them  to 
him,  and  had  general  authority  so 
to  buy  whenever  cattle  were  low; 
two  days  before  the  purchase  G. 
had  written  to  the  prisoner,  stating 
that  he  wanted  a  choice  lot  of  cat- 
tle, and  requesting  him  to  send  ou 
a  car-load.  The  prisoner,  how- 
ever, instead  of  sending  the  cattle 
to  G.,  shipped  them  to  Albany, 
sold  them  at  a  reduced  price,  and 
did  not  pay  the  check.  Hdd, 
that  a  conviction  was  error;  that 
while  there  might  have  been  a 
fraud,  there  were  no  false  preten- 
ses, as  the  vendor  was  cheated  not 
by  any  false  statement  of  facts  on 
the  part  of  the  vendee,  but  by  re- 
liance upon  a  promise  not  meant 
to  be  fulfilled,  and  a  false  state- 
ment as  to  intention.  Id. 


CUSTOM. 

In  an  action  upon  a  contract  by  which 
a  salesman  is  to  receive  for  his 
services  a  share  of  the  net  profits 
of  the  business,  it  is  not  compe- 
tent for  defendant  to  prove  a  cus- 
tom among  merchants  to  charge 
interest  on  capital.  Paine  v. 
HowU*.  660 


DAMAGES. 

1.  Where  loss  of  time  is  claimed  as 
an  item  of  damages  from  personal 
injury  occasioned  by  negligence,  if 
plaintiff  fails  to  prove  the  value  of 
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the  time  lost,  or  facts  on  which 
an  estimate  of  such  value  can  be 
founded,  only  nominal  damages 
for  that  item  can  be  given.  Leeds 
v.  Met.  Q.  L.  Co.  26 

2.  In  such  an  action  it  was  proved 
that  plaintiff  was  engaged  in 
business  at  the  time  of  the  in- 
jury,  but  had  not  been  able  to 
attend  to  it  since  ;  it  was  not 
shown  what  his  business  was,  or 
the  value  of  his  time,  or  any  facts 
as  to  his  occupation,  from  which 
the  value  could  be  estimated.  The 
court  charged  that  plaintiff,  if  enti- 
tled to  a  verdict,  was  "  entitled  to 
recover  compensation  for  the  time 
lost."  Held  error,  as  the  jury  was 
left  to  guess  at  or  speculate  upon 
the  value  of  the  lost  time,  without 
any  basis  in  that  respect  for  the 
judgment  to  rest  upon.  Id. 

8.  As  to  whether  in  an  action  for 
fraud  in  the  sale  of  real  estate  the 
jury  can  give  punitive  damages 
quare.     Chryslers.  Canaday.  272 

When  debtor  conspired  with  an- 
other to  put  his  property  beyond  the 
reach  of  creditors  by  fraudulent  mort- 
gages, held,  that  damages  to  the  full 
amount  of  the  creditors*  claim  were 
proper,  the  property  being  worth  more 
than  that  amount,  that  it  was  not  for 
the  defendant  to  claim  that  the  prop- 
erty might  still  be  taken  by  execution. 

See  Quinb*  v.  Strauss.  (Mem.)  664 


DEATH. 

Where,  after  the  death  of  a  party, 
notice  of  appeal  from  an  order  is 
served  upon  his  attorney,  the  ap- 
pellant cannot  object,  on  motion 
by  said  attorney  to  dismiss  appeal, 
that  he  has  no  standing  in  court 
because  of  the  death  of  his  client. 
Having  called  the  attorney  into 
court  as  the  proper  representative 
of  the  deceased,  the  appellant  may 
not  object  to  his  being  heard.  In 
re  Beckwith.  667 

DEBTOR  AND  CREDITOR. 

After  general   assignment  of 

his  property  for  benefit  of  creditors, 


by  a  mortgagor,  his  creditors  who  did 
not  acquire  judgments  until  after  as- 
signment are  not  in  position  to  attack 
validity  of  mortgage. 
See  Spring  v.  Short.  588 

Where  debtor  conspired  with 

another  to  put  his  property  beyond  the 
reach  of  creditors  by  fraudulent  mort- 
gages, held  that  damages  to  the  full 
amount  of  the  creditors'  claim  were 
proper,  the  property  being  worth  more 
than  that  amount;  that  it  was  not  for 
defendant  to  claim  that  the  property 
might  stUH  be  taken  by  execution. 

See  Quinoy  v.  Strauss.   (Mem.)  664 


DEDICATION. 

1.  The  rule,  that  where  lands  in  a 
city  or  village  are  laid  out  by  the 
owner  into  lots  and  streets,  and  a 
map  is  made  thereof,  and  where, 
in  the  description  in  a  conveyance 
of  one  or  more  of  such  lots,  which 
are  designated  upon  the  map  as 
abutting  upon  a  street,  the  map  is 
referred  to,  the  grantee  acquires,  as 
against  the  grantor,  a  right  of  way 
over  the  strip  of  land  referred  to 
as  a  street,  and  that  the  grantor 
cannot  thereafter  appropriate  such 
land  to  any  use  inconsistent  with 
its  use  as  a  public  street,  applies 
to  a  municipal  corporation  when 
it  deals  with  lands  as  owner.  Story 
v.  N.  T.  M.  R.  B.  Co.  122 

2.  The  city  of  New  York  having 
power  to  lay  out  and  open  streets, 
and  to  acquire  lands  for  that  pur- 
pose,  has  power  to  dedicate  its  own 
lands  to  such  a  use,  and  to  bind 
itself  by  covenant  with  its  grantees 
of  abutting  lands,  that  lands  so 
dedicated  snail  be  forever  kept  as 
a  public  street.  Id. 

3.  The  said  city  prior  to  1778  caused 
certain  lands  under  water  of  the 
East  river,  owned  by  it,  to  be  sur- 
veyed and  laid  out  into  streets  and 
lots,  and  designated  upon  a  map 
thereof.  In  that  year  it  conveyed 
by  separate  grants  two  of  said  lots 
adjoining  each  other,  which,  as  so 
surveyed  and  mapped,  were  crossed 
by  one  of  said  streets  designated  on 
the  map  as  W.  street  (now  F. 
street).  Each  grant  described  the 
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lot  by  the  metes  and  bounds  shown 
upon  the  map,  and  stated  it  to  be 
of  a  specified  width  on  the  north 
side  and  of  another  specified  width 
on  the  south  side  of  said  street. 
Each  deed  contained  a  covenant' on 
the  part  of  the  grantee  to  (<  build 
and  erect"  said  street  and  other 
streets,  portions  of  which  were  in- 
cluded in  the  boundaries  of  the 
grant,  which  the  deed  declared 
"  shall  forever  thereafter  continue 
and  be  for  the  free  and  common 
passage,  and  as  public  streets  and 
ways  for  the  inhabitants  and  all 
others  *  *  *  in  like  manner  as 
the  other  streets  of  the  same  city 
now  are  or  lawfully  ought  to  be." 
The  grantees  made  and  constructed 
the  streets  mentioned  in  the  grants. 
Held,  that,  conceding  the  city  re- 
tained the  fee  of  W.  street,  it  dedi- 
cated it  to  the  use  specified,  and 
covenanted  that  it  should  forever 
be  kept  open  as  a  street  for  the 
benefit  of  the  abutting  property  ; 
that  the  right  thus  secured  consti- 
tuted an  easement  which  became 
at  once  appurtenant  to  the  land 
conveyed  and  formed  "  an  integral 
part  of  the  estate M  in  it,  and  con- 
stituted property  within  the  mean- 
ing of  the  provision  of  the  State 
Constitution  (Art.  1,  §  6),  which 
prohibits  the  taking  of  private 
property  without  just  compensa- 
tion. Id. 

DEED. 

1.  In  an  action  to  recover  lands  for- 
merly salt  meadows  on  Gowanus 
bay,  defendant  claimed  under  a 
deed  fromG.  B.,  who,  it  was  con- 
ceded, owned  the  salt  meadow  at 
the  time  of  the  conveyance;  he  also 
owned  a  farm  extending  east  ward  - 
ly  from  said  bay,  and  certain  wood 
lots  lying  separate  from  the  farm, 
which  farm  and  wood  lots  were 
formerly  part  of  the  farm  and  plan- 
tation of  W.  B.  The  deed  conveyed 
the  farm,  describing  it  as  part  of 
the  farm  or  plantation  formerly 
owned  by  W.  B.f  and  giving  the 
bounds  thereof  "  as  the  same  now 
lies  in  fence;"  it  also  conveyed  the 
wood  lots,  describing  them,  "to- 
gether with  all  and  singular  houses, 
Barns  *  *  *  *  orchards,  gardens, 
timber  trees    *   *   *   *    heredita- 


ments and  appurtenances  whatso 
ever,  unto  the  said  clear  land  and 
woodland  belonging."  The  salt 
meadow  was  situate  about  three 
hundred  feet  north  of  the  north- 
erly line  of  the  cleared  land  de- 
scribed. There  was  no  evidence 
that  it  was  ever  part  of  the  farm 
and  plantation  of  W.  B.,  or  that  he 
was  in  possession  or  claimed  any 
title  thereto.  Held,  that  said  salt 
meadow  was  not  embraced  in  the 
deed.    Armstrong  v.  DuBoU.      95 

2.  Concurrently  with  the  execution 
of  the  deed,  the  grantee  executed 
to  the  grantor  a  lease  describing 
the  premises  by  reference  to  the 
deed  and  adding  "together  with 
the  houses,  out-houses  *  *  * 
woodlands,  meadow*,  and  all  other 
appurtenances  *  *  *  now  also 
in  the  use  and  occupation  of  the 
said"G.B.  It  was  claimed  that 
the  word  u meadows"  was  to  be 
considered  as  if  incorporated  in  the 
deed,  and  as  so  construed,  it  con- 
veyed the  salt  meadows.  Held  un- 
tenable ;  that  as  the  language  of 
the  deed  was  clear  and  needed  no 
interpretation,  and  as  it  appeared 
that  a  portion  of  the  land  included 
in  the  boundaries  in  the  deed  was 
meadow,  and  the  word  in  the  lease 
iB  associated  with  others  enumerat- 
ing things  concededly  part  of  the 
land  conveyed.it  could  more  reason- 
ably be  inferred  that  the  word  re- 
ferred to  the  meadows  within  the 
limits  of  the  granted  premises.  I<L 

3.  Defendants  produced  in  evidence 
a  bill  in  chancery,  filed  by  G.  B. 
against  his  grantee,  to  set  aside  the 
deed,  in  which  the  complainant  al- 
leged, under  oath,  that  the  premises 
described  in  the  deed  comprised  all 
the  real  estate  of  which  he  was 
seized,  which  was  claimed  to  be 
an  admission  that  the  salt  meadow 
was  conveyed.  Held,  that  it  was 
not  competent  evidence  to  change 
the  construction  of  the  deed.     is. 

4.  Where  the  description  in  a  deed 
designates  a  particular  piece  of 
land,  declarations  of  the  grantor 
are  inadmissible  to  show  that  some- 
thing else  was  intended.  Id. 

5.  The  city  of  New  York  prior  to  1778 
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caused  certain  lands  under  water  of 
the  East  river,  owned  by  it,  to  be 
surveyed  and  laid  one  into  streets 
and  lots,  and  designated  upon  a 
map  thereof.  In  that  year  it  con- 
veyed by  separate  grants  two  of 
said  lots  adjoining  each  other, 
which,  as  so  surveyed  and  mapped, 
were  crossed  by  one  of  said  streets 
designated  on  the  map  as  W.  street 
(now  F.  street).  Each  grant  de- 
scribed the  lot  by  the  metes  and 
bounds  shown  upon  the  map,  and 
stated  it  to  be  of  a  specified  width 
on  the  north  side  and  of  another 
specified  width  on  the  south  side  of 
said  street.  Each  deed  contained 
a  covenant  on  the  part  of  the 
grantee  to  "  build  and  erect "  said 
street  and  other  streets,  portions  of 
which  were  included  in  the  bound- 
aries of  the  grant,  which  the  deed 
declared  "  shall  forever  thereafter 
continue  and  be  for  the  free  and 
common  passage,  and  as  public 
streets  and  ways  for  the  inhabit- 
ants and  all  others  *  *  *  in 
like  manner  as  the  other  streets  of 
the  same  city  now  are  or  lawfully 
ought  to  be."  The  grantees  made 
and  constructed  the  streets  men- 
tioned in  the  grants.  Held,  that, 
conceding  the  city  retained  the  fee 
of  W.  street,  it  dedicated  it  to  the 
use  specified,  and  covenanted  that 
it  should  forever  be  kept  open  as  a 
street  for  the  benefit  of  the  abut- 
ting property;  that  the  right  thus 
secured  constituted  an  easement 
which  became  at  once  appurtenant 
to  the  land  conveyed  and  formed 
'*  an  integral  part  of  the  estate  "  in 
it,  and  constituted  property  within 
the  meaning  of  the  provision  of  the 
State  Constitution  (Art.  1,  §  6), 
*  which  prohibits  the  taking  of  pri- 
vate property  without  just  com- 
pensation. Story  v.  N.  T.  El.  R. 
JR.  Co.  122 

6.  B  seem*  that  by  the  grants  from 
the  city,  the  fee  of  said  street  was 
conveyed, the  city  reserving  simply 
an  easement,  i.  e.,  the  right  of 
public  use  as  a  street.  Id. 

7.  Plaintiff  claimed  portions  of  said 
lots  through  various  mesne  con- 
veyances which  described  the  land 
conveyed  as  "bounded  northerly 
in  front"  on  P.  (formerly  W.) 
street.     Upon  the  land  conveyed 


was  a  warehouse  occupying  the 
whole  front  on  said  street.  Held 
(Miller,  Earl  and  Finch,  JJ., 
dissenting),  that  plaintiff's  deed 
conveyed  to  him  the  fee  of  one- 
half  the  street  opposite  his  prem- 
ises. Id. 


DEFAULT. 

A  defendant  whose  answer  re- 
quires determination,  of  rights  as  be- 
tween him  and  a  co-defendant  may 
not  take  judgment  by  a  default  against 
the  latter  without  service  upon  him  of 
copy  answer  and  notice  of  trial,  and 
no  waiver  of  objection  can  be  pre- 
sumed where  judgment  is  so  taken. 

See  Edwards  v.  Woodruff.        896 


DEFENSE. 

Where,  after  the  commencement  of 
an  action  on  contract  in  a  Massa- 
chusetts court,  and  after  defendant 
had  appeared  and  answered  therein, 
and  had  suffered  default,  but  be- 
fore judgment  was  rendered,  de- 
fendant was  discharged  in  bank- 
ruptcy, held,  that  the  discharge 
was  no  defense  to  an  action  in  this 
State  upon  the  Judgment.  Revere 
Copper  Co.  v.  JDimock.  88 

Tender  not  available  as  a  de- 
fense unless  pleaded. 

See  Sidenberg  v.  My.  267 


DEFINITIONS. 

1.  The  word  "track,"  in  the  pro- 
vision of  the  act  regulating  "the 
construction  of  roads  and  streets 
across  railroad  tracks"  (§1,  chap. 
62,  Laws  of  1868),  which  au- 
thorizes the  laying  out'  of  "any 
street  and  highway  across  the 
track  of  any  railroad,"  without 
compensation,  signifies  the  entire 
road-bed,  including  turn-outs  and 
switches  or  other  contrivances  used 
for  passing  engines  or  cars  from 
one  line  of  rails  to  another,  or 
for  public  traffic  purposes.  Prest., 
etc.,  D.  <ft  H.  0.  Co.  v.  Village  of 
Whitehall.  21 

2.  L.,  who  had  purchased  land  sub- 
ject  to  a  mortgage  which  by  a 
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covenant  in  her  deed  she  assumed 
and  agreed  to  pay,  was  evicted 
under  a  judgment  against  her  in 
an  ejectment  suit.  In  an  action 
subsequently  brought  to  foreclose 
the.  mortgage,  wherein  a  personal 
judgment  was  asked  against  L. 
for  any  deficiency,  she  set  up  the 
eviction  by  paramount  title  as  a 
defense  to  this  claim.  She  suc- 
ceeded in  her  defense,  but  judg- 
ment of  foreclosure  and  sale  was 
rendered.  Held,  that  the  purchaser 
at  the  foreclosure  sale  was  an 
"  assignee"  within  the  meaning  of 
the  provisions  of  the  Code  of  Civil 
Procedure,  §§  1525,  1526,  au- 
thorizing the  vacation  of  a  judg- 
ment in  ejectment  and  the  grant- 
ing of  a  new  trial  "  upon  the 
application  of  the  party  against 
whom  it  was  rendered,  his  heir, 
devisee,  or  assignee  ;  "  and  that  an 
order  made  upon  the  application  of 
the  purchasers  vacating  the  judg- 
ment in  the  ejectment  suit,  grant- 
ing a  new  trial  and  making  them 
parties  defendant  therein,  was 
properly  granted.  Howell  v. 
Leavitt.  238 

DEMAND. 

•  1.  Where  one  party  to  a  contract,  by 
mistake,  makes  an  over-payment 
thereon,  which  is  received  by  the 
other  party  without  any  mistake 
on  his  part,  and  with  full  knowl- 
edge of  all  the  facts,  a  demand  is 
not  necessary  before  bringing  suit 
to  recover  back  the  over-payment. 
Sharkey  v.  Mansfield.  227 

2.  As  to  whether  the  rule  requiring  a 
demand  where  the  mistake  is  mu- 
tual applies  to  a  defendant  setting 
up  the  over-payment  by  way  of 
counter-claim,  quaere.  Id. 

W7isn  necessary  before   suit. 

See  Wangler  v.  Swift.  '  88 


DIVORCE. 

It  is  no  defense  to  an  action  for  di- 
vorce a  vinculo  where  the  parties 
were  married  in  another  State,  that, 
by  a  decree  of  divorce  dissolving 
a  former  marriage  of  plaintiff,  he 
was    prohibited    from    marrying 


again  at  the  time  the  second  mar- 
riage was  contracted ;  and  this, 
although  it  appears  that  the  parties 
were,  at  the  time  of  their  marriage, 
residents  of  this  State,  and  for  the 
purpose  of  evading  its  law  went  to 
the  other  State,  returning  hither 
immediately  after  their  marriage 
and  have  Bince  lived  in  this  State. 
Thorp  v.  Thorp.  602 

EASEMENT 

1.  The  city  of  New  York  prior  to 
1773  caused  certain  lands  under 
water  of  the  East  river,  owned  by 
it,  to  be  surveyed  and  laid  out  into 
streets  and  lots,  and  designated 
upon  a  map  thereof.  In  that  year 
it  conveyed  by  separate  grants  two 
of  said  lots  adjoining  each  other, 
which,  as  so  surveyed  and  mapped, 
were  crossed  by  one  of  said  streets, 
designated  on  the  map  as  W.  street 
(now  F.  street).  Each  grant  de- 
scribed the  lot  by  the  metes  and 
bounds  shown  upon  the  map,  and 
stated  it  to  be  of  a  specified  width 
on  the  north  side  and  of  another 
specified  width  on  the  south  side 
of  said  street.  Each  deed  con- 
tained a  covenant  on  the  part  of 
the  grantee  to  "  build  and  erect " 
said  street  and  other  streets,  por- 
tions of  which  were  included  in 
the  boundaries  of  the  grant,  which 
the  deed  declared  "  shall  forever 
thereafter  continue  and  be  for  the 
free  and  common  passage,  and  as 
public  streets  and  ways  for  the  in- 
habitants and  all  others  *  *  * 
in  like  manner  as  the  other  streets 
of  the  same  city  now  are  or  law- 
fully ought  to  be."  The  grantees 
made  and  constructed  the  streets 
mentioned  in  the  grants.  Held, 
that  conceding  the  city  retained 
the  fee  of  W.  street,  it  dedicated 
it  to  the  use  specified,  and  cove- 
nanted that  it  should  forever  be 
kept  open  as  a  street  for  the  benefit 
of  the  abutting  property ;  that  the 
right  thus  secured  constituted  an 
easement  which  became  at  once 
appurtenant  to  the  land  conveyed 
and  formed  "an  integral  part  of 
the  estate"  in  it,  and  constituted 
property  within  the  meaning  of 
the  provision  of  the  State  Consti- 
tution (Art.  1,  §  6),  which  prohibits 
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the  taking  of  private  property 
without  just  compensation.  Story 
v.  N.  T.  El.  R.  A  Co.  122 

2.  It  seems  that  by  the  grants  from    3. 
the  city,  the  fee  of  said  street  was 
conveyed,  the  city  reserving  Bimply 
an  easement,  i.  e.t  the  right  of 
public  use  as  a  street.  Id. 

8.  The  authorities  upon  the  subjects 
of  easements,  appurtenants  to  and 
of  covenants  running  with  lands, 
also  as  to  legislative  and  municipal 
control  over  streets,  collated  and 
discussed.  Id. 

EJECTMENT. 

1.  Where,  in  an  action  of  ejectment, 
the  defendants  relied  upon  a.paper 
title,  and  this  issue  was  found  in 
their  favor,  held,  that  the  judg- 
ment could  not  be  sustained  on 
the  ground  of  title  by  adverse  pos- 
session, although  facts  were  proved 
tending  to  show  such  title,  but 
which  were  not  conclusive  or  in- 
capable of  contradiction,  and  the 
question  did  not  appear  to  have 
been  raised  upon  the  trial.  Arm- 
strong v.  DuBois.  95 

2.  L.,  who  had  purchased  land  sub- 
ject to  a  mortgage  which  by  a  cove- 
nant in  her  deed  she  assumed  and 
agreed  to  pay,  was  evicted  under  a 
judgment  against  her  in  an  eject- 
ment suit.  In  an  action  subse- 
quently brought  to  foreclose  the 
mortgage,  wuerein  a  personal 
judgment  was  asked  against  L.  for 
any  deficiency,  she  set  up  the  evic- 
tion by  paramount  title  as  a  de- 
fense to  this  claim.  She  succeeded 
in  her  defense,  but  judgment  of 
foreclosure  and  sale  was  rendered. 
Held,  that  the  purchaser  at  the 
foreclosure  Bale  was  an  "  assignee  " 
within  the  meaning  of  the  provis- 
ions of  the  Code  of  Civil  Procedure, 
g§  1525, 1526,  authorizing  the  va- 
cation of  a  judgment  in  ejectment 
and  the  granting  of  a  new  trial, 
"  upon  the  application  of  the  party 
against  whom  it  was  rendered,  his 
heir,  devisee,  or  assignee;"  and 
that  an  order  made  upon  the  appli- 
cation of  the  purchasers  vacating 
the  judgment  in  the  ejectment  suit, 
granting  a  new  trial,  and  making 
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them  parties  defendant  therein 
was  properly  granted.  Howell  v. 
Leavitt.  238 

In  an  action  to  recover  possession 
t)f  a  lot  in  the  city  of  New  York 
plaintiff  rested  upon  proof  of  his 
possession  from  September,  1875, 
to  June,  1876,  when  defendant  D. 
entered  under  a  lease  from  the 
city.  It  appeared  that  proceed- 
ings were  instituted  under  the 
act  of  1839  (Chap.  246,  Laws  of 
1839),  authorizing  the  city  corpora- 
tion to  acquire  title  to  a  tract  of 
land  including  the  lot  in  question, 
undes  which  the  city  claimed  title. 
The  common  council  by  resolution 
passed  in  March,  1842,  directed  the 
buildings  on  the  tract  to  be  sold  ; 
by  resolution  passed  in  April,  1848, 
a  lease  was  authorized  of  a  market 
building  on  the  tract,  and  the 
lessee  occupied  for  some  time.  In 
1859  by  direction  of  the  common 
council  the  market  building  was 
removed,  and  in  1863  by  similar 
4irection  the  tract  was  thrown 
open  to  the  public,  and  from  that 
time  to  1867  was  inclosed  and 
maintained  as  a  public  park.  In 
October,  1867,  the  city  offered  the 
lots  in  the  tract  for  sale,  and  all 
excepting  the  one  in  question  and 
two  others  were  sold ;  after  that 
the  tract  was  used  as  a  public  com- 
mon until  plaintiff  inclosed  with  a 
fence  and  took  possession  of  the 
lot  in  question.  Held,  that  while 
plaintiff  made  out  a  prima  facie 
case  by  showing  possession  before 
the  entry  of  D.#  this  was  met  and 
overcome  by  proof  of  prior  posses- 
sion in  the  city  :  and  that,  even  as- 
suming the  city  failed  to  establish 
a  title  under  said  proceedings,  it 
was  entitled  to  judgment.  Uarle- 
ton  v.  Darcy.  566 

The  action  was  originally  com- 
menced against  D.  Upon  applica- 
tion of  the  city  corporation,  it  was 
made  a  party  and  allowed  to  an- 
swer. Plaintiff  claimed  this  was 
error,  as  the  lease  to  D.  was  not 
formally  executed.  Held  untena- 
ble ;  that  as  the  relation  of  land- 
lord and  tenant  was  recognized  by 
both  parties  to  the  lease  plaintiff 
was  not  in  a  position  to  question  it. 

Id, 
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ELECTION. 

1.  An  indictment  for  a  willful  neg- 
lect of  duty  by  the  accused  as  an 
inspector  of  election  in  the  city 
and  county  of  New  York,  charged 
that  he  and  his  associates  had 
been  "duly  and  lawfully  desig- 
nated and  appointed  and  qualified '" 
as  inspectors;  that  they  "then 
and  there  were"  such  inspectors 
and  acted  as  such.  Held,  that  the 
indictment  sufficiently  showed  that 
all  the  essentials  required  by  the 
statute  (Chap.  675,  Laws  of  1872) 
had  been  complied  with  to  make 
the  accused  an  inspector  ;  that  it 
was  not  necessary  to  allege  spe- 
cifically that  he  took  the  oath  of 
office  and  received  a  certificate  of 
his  appointment.    HaU  v.  People. 

498 

2.  The  indictment  alleged  that  the 
accused  and  his  associate  inspect- 
ors made  and  completed  a  canvass 
of  the  votes  cast,  and  made  "  tripli- 
cate statements  of  the  result  of 
such  canvass  and  estimate  of  such 
votes  and  ballots  so  cast/'  and 
after  pasting  and  attaching  the 
sample  ballots,  signing  the  state- 
ment and  adding  their  certificate, 
delivered  it  to  tne  proper  author- 
ity ;  that  they  did  not  perform  the 
duty  imposed  upon  them,  of  stating 
in  words,  at  full  length,  opposite 
each  ballot  attached,  written  partly 
on  the  ballot  and  partly  on  the 
statement,  the  whole  number  of 
such  ballots  cast.  It  was  claimed 
on  the  part  of  the  accused  that  the 
indictment  was  defective  in  not 
alleging  that  the  statement  had  a 
caption  as  required  by  the  statute, 
also  in  not  reciting  the  contents  of 
the  certificate  attached.  Held  un- 
tenable. Id. 

8.  The  election  was  for  aldermen  ; 
it  was  claimed  that  the  law  under 
which  the  election  was  held  was 
unconstitutional,  as  it  did  not  per- 
mit each  voter  to  vote  for  all  the 
aldermen  to  be  elected  ;  that,  there- 
fore, there  was  no  election,  and 
no  crime  was  committed.  Held  un- 
tenable ;  that  the  inspectors  could 
not  excuse  their  violation  of  duty 
by  questioning  the  constitution- 
ality of  the  statute.  Id. 


ELECTION  OF  REMEDIES. 

It  *eem*,  that  where  an  agent  con- 
tracts for  the  purchase  of  property 
in  his  own  name  without  disclosing 
his  principal,  and  the  contract  is 
such  as  may  be  enforced  against 
the  principal  when  discovered,  the 
vendor  cannot  enforce  it  against 
both  principal  and  agent,  but  in 
put  to  his  election,  and  having 
after  such  discovery  brought  an 
action  and  recovered  judgment 
against  the  agent,  he  is  estopped 
from  charging  the  principal.  Tut- 
hill  v.  Wilson.  423 


EMINENT  DOMAIN. 

1.  Commissioners  appointed  to  ap- 
praise the  compensation  to  be 
paid  for  certain  lands  belonging 
to  a  railroad  company,  sought  to 
be  taken  by  the  city  of  New  York, 
for  the  construction  of  a  reservoir, 
determined  and  reported  as  the 
amount  of  the  compensation,  the 
estimated  expense  of  raising  the 
bed  of  the  railroad,  and  relaying 
the  tracks,  and  other  work  ren- 
dered necessary  by  reason  of  the 
construction  of  the  reservoir,  and 
they  found  that  the  city  should  pay 
the  sum  so  estimated  "  from  time 
to  time  as  the  work  should  pro- 
gress" to  W.,  as  contractor  for 
constructing  the  railroad  for  the 
company,  upon  the  coming  in 
of  the  report,  on  application 
made  without  notice  to  W., 
the  Special  Term  of  the  Su- 
preme Court  confirmed  the  re- 
port, save  that  it  ordered  the 
sum  awarded  to  be  paid  "  to  the 
contractor,  who  shall  do  the  work 
specified. "  W.  had  previous  to 
that  time  done  a  small  amount  of 
the  work,  but  had  suspended 
work,  and,  soon  after,  the  railroad 
and  its  franchises  were  sold  on 
foreclosure.  A  new  company  was 
organized,  who  contracted  with  R. 
to  construct  the  road,  it  being  pro- 
vided in  the  contract  that  he  snould 
receive  the  amount  of  the  award. 
R.  did  the  work  in  question  at  a 
cost  exceeding  the  estimate  of  the 
commissioners,  and  upon  motion 
made  on  his  behalf,  with  notice 
to    W.,     the    prior     order    was 
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amended  so  as  to  make  the  award 
payable  to  R.  Held,  that  the  di- 
rection of  the  commissioners  did 
not  give  W.  such  a  vested  right  in 
the  award  as  precluded  the  court 
from  directing  it  to  be  paid  to  a 
different  contractor,  who  actually 
did  the  work ;  and,  although  W. 
had  no  notice  of  the  original  or- 
der, having  had  notice  of  the 
motion  to  amend,  the  amended 
order  was  valid  aB  against  him. 
In  re  Mayor,  etc.  890 

2.  Also  held,  that  the  fact  that  at  the 
time  the  award  was  made  the  old 
company  was  indebted  to  R.  in  a 
large  amount,  and  that  the  direc- 
tion that  he  was  to  receive  the 
award  was  founded  upon  an  agree- 
ment between  the  company  and 
the  Croton  department,  did  not  pre- 
clude the  court ;  as  the  award  was 
not  made  for  any  interest  he  then 
had,  but  to  cover  the  expense  of 
work  thereafter  to  be  done,  and 
was  simply  made  payable  to  him 
to  secure  payment  for -such  work. 

Id. 

3.  Also  held,  that  although  W. 
might  have  some  equity  to  be 
secured  by  the  award  for  the  small 
amount  of  work  done  by  him,  he 
had  no  such  absolute  right  as  made 
it  error  of  law  for  the  court  to 
refuse  him  this  protection.         Id. 


EQUITY. 

1.  In  an  equity  case  a  new  hearing 
will  not  be  granted,  or  judgment 
reversed,  merely  on  the  ground 
that  proper  evidence  was  rejected 
at  the  trial,  if,  on  all  the  facts  and 
circumstances,  the  court  is  satisfied 
that  the  result  ought  not  to  have 
been  different  if  the  evidence  had 
been  received.  In  re  iV.  Y.  0.  & 
H.  B.  B.  B.  Go.  842 

2.  A  court  of  equity  may  adapt  its 
relief  to  the  exigencies  of  the  case. 
It  may,  when  that  is  all  the  relief 
needed,  order  a  sum  of  money  to 
be  paid  plaintiff  and  give  him  a 
personal  judgment  therefor.  Mur- 
tha  v.  Curiey.  372 

9 

— —  When  in  action  for  equitable 


relief  defendant  not  entitled  to  jury 
trial. 
Bee  FarweU  v.  L  &  T.  NaVl  Bank. 

488 

EQUITABLE  ASSIGNMENT. 

One  K.,  being  indebted  to  plaintiff  in 
'  the  sum  of  $400,  executed  to  him 
an  instrument  which  by  its  terms 
assigned  to  him  that  amount  of 
certain  claims  against  defendant,  of 
which  assignment  defendant  had 
notice.  These  claims  were  not 
then  legally  enforceable,  but  under 
the  act  of  1877  (Chap.  473,  Laws  of 
1877),  creating  a  commission  to  as- 
certain the  amount  of  claims  of 
this  character,  and  making  defend- 
ant liable  for  the  sums  awarded,  an 
award  was  made  upon  said  claims, 
out  of  which  defendant  retained 
sufficient  to  pay  plaintiffs  demand, 
but  subsequently  paid  it  over  to 
K.'s  executrix.  Held,  that  an  ac- 
tion to  recover  the  amount  of 
plaintiffs  claim  was  maintainable ; 
that  the  instrument  operated  as 
an  equitable  assignment,  to  the 
amount  specified,  of  whatever  sum 
might  eventually  be  allowed  by 
defendant  upon  the  claims  of  K. ; 
that  the  fact  that  there  was  no  fund 
then  in  existence,  or  any  claim 
which  could  then  be  enforced  by 
action,  did  not  prevent  the  instru- 
ment taking  effect  in  case  the  city 
eventually  recognized  its  liability 
and  became  bound  to  pay ;  and 
that  the  appropriation  to  pay  the 
award  could  not  be  revoked  to  the 
prejudice  of  plaintiff.  Jones  v. 
Mayor,  etc.  367 

ERROR  (WRIT  OF). 

1.  A  writ  of  error  in  a  criminal  actien 
is  not  proper  and  will  not  be  sus- 
tained until  after  final  judgment. 
Tabor  v.  People.  248 

2.  Accordingly  held,  that  a  writ  of 
error  to  review  ordeT  sustaining  de- 
murrers to  special  pleas  to  an  in- 
dictment was  properly  dismissed. 

ESTOPPEL. 
1.  In  an  action  upon  a  promissory 
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note  plaintiff's  evidence  upon  the 
trial  was  to  the  effect  that  they  re- 
ceived the  note,  agreeing  to  credit 
it  to  the  defendant's  account  then 
due,  deducting  for  interest  at  the 
rate  of  nine  per  cent,  which  was 
done ,  leaving  a  balance  to  defend- 
ant's credit  of  $35.82,  but  that 
when  defendant  opened  the  nego- 
tiation he  said  the  note  was  a  busi- 
ness note,  received  from  the  makers 
in  exchange  for  other  paper,  upon 
which  statements  plaintiffs  relied. 
Held,  that  the  effect  of  the  trans- 
action so  stated  was  an  extension 
of  credit,  and  this  was  sufficient  as 
between  the  parties  to  estop  de- 
fendant from  denying  the  truth  of 
the  representation  ;  and  as,  if  true, 
the  note  could  lawfully  be  sold  on 
the  agreed  terms,  a  refusal  of  the 
trial  court  to  submit  the  question, 
as  to  the  making  of  the  represen- 
tation, to  the  jury  was  error. 
Fleischmann  v.  stem.  110 


2.  It  seems,  that  where  an  agent  con- 
tracts for  the  purchase  of  property 
in  his  own  name  without  disclosing 
his  principal,  and  the  contract  is 
such  as  may  be  enforced  against 
the  principal  when  discovered,  the 
vendor  cannot  enforce  it  against 
both  principal  and  agent,  but  is 
put  to  his  election,  and  having 
after  such  discovery  brought  an 
action  and  recovered  judgment 
against  the  agent,  he  is  estopped 
from  charging  the  principal.  Tut- 
hill  v.  Wilson.  423 


3.  The  doctrine  of  equitable  estoppel, 
which  prevents  a  principal  from 
questioning  an  act  of  his  agent 
done  in  his  business,  but  not  within 
the  scope  of  the  agent's  authority, 
where  the  principal  has  not  dis- 
affirmed the  act  within  a  reason- 
able time  after  it  came  to  his 
knowledge,  applies  to  members  of 
a  corporate  body  as  well  as  to 
persons  acting  in  a  private  capacity. 
S.  H.  B.  Co.  v.  E.  H.  B.  M.  Co. 

607 


WJien  married  woman  not  es- 
topped from  questioning  her  liability. 
JSee&C.  Bank  v.  Pruyn.         260 


EVIDENCE. 

1.  In  an  action  against  a  warehouse- 
man to  recover  for  furniture  lost 
through  alleged  negligence,  as  bear- 
ing upon  the  question  of  value, 
plaintiff  was  allowed  to  testify, 
under  objection  and  exception, 
prices  paid  by  her  for  some 
of  the  articles  of  furniture. 
She  testified  that  she  purchased 
them  some  six  or  seven  years  be- 
fore they  were  left  in  store,  and 
that  she  paid  the  market  price, 
which  she  stated.  She  testified, 
also,  as  to  the  manner  of  use  and 
condition  of  the  property.  Held  no 
error;  that  the  measure  of  damages 
was  the  value  of  the  property  at 
the  time  defendant  failed  to  de- 
liver on  demand,  with  interest ; 
that,  as  it  was  impracticable  to 
prove  its  market  value  at  that 
time,  or  to  get  a  valuation  from 
experts  because  of  the  loss  of  the 
property,  it  was  the  only  way  and 
so  proper  to  get  at  the  value  by 
showing  the  coBt,  the  condition  it 
was  in,  and  the  depreciation  from 
use.    Jones  v.  Morgan.  4 

2.  Plaintiff,  by  the  aid  of  detectives, 
and  of  legal  proceedings,  and  by 
the  expenditure  of  money,  re- 
covered a  portion  of  her  property. 
She  was  allowed  to  prove,  under 
objection  and  exception,  the  ex- 
penses thus  incurred.  Held  no 
error;  that  plaintiff  was  not  bound 
to  seek  for  her  property,  but  upon 
defendant's  failure  to  deliver,  he 
became  liable  for  the  whole  amount, 
and  what  she  did  to  recover  the 
property,  so  far  as  it  was  suc- 
cessful, was  for  his  benefit,  he 
being  entitled  to  credit  for  that 
portion  so  recovered,  but  he  could 
not  claim  the  credit  without  allow- 
ing the  expense  incurred.         Id. 

3.  So  also  ?uldy  plaintiff  was  entitled 
to  prove  and  to  be  allowed  the  ex- 
pense of  repairing  some  of  the 
furniture  which  was  recovered  in  a 
damaged  condition.  Id. 

4.  Where  the  description  in  a  deed 
designates  a  particular  piece  of 
land,  declarations  of  the  grantor 
are  inadmissible  to  show  that  some- 
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thing  else    was  intended.     Arm- 
strong v.  DuBois.  95 

5.  Under  tlie  provision  of  the  Code 
ol  Civil  Procedure  (§  829),  prohibit- 
ing a  party  to  an  action  from  testify- 
ing in  his  own  behalf,  against  "  a 
person  deriving  his  title  or  interest 
from,  through,  or  under  a  deceased 
person,"  concerning  a  personal 
transaction  or  communication  be- 
tween the  witness  and  the  de- 
ceased person,  a  party  cannot  testify 
to  a  conversation  between  himself 
and  a  deceased  grantor,  under 
whose  conveyance  the  opposite 
party  claims,  although  the  latter 
was  not  the  immediate  grantee  of 
the  deceased,  but  derived  title 
through  one  or  more  mesne  convey- 
ances.   Popev.AUen.  298 

6.  It  is  not  error  to  permit  a  party  to 
state  as  a  witness  from  his  account- 
book  the  items  of  an  account  against 
the  opposite  party,  when  he  can- 
not from  memory  independent  of 
the  book  state  the  items,  but  testifies 
that  he  knew  the  several  articles 
charged  in  the  account  were  de- 
lievered,  and  the  entries  when 
made  to  be  correct.  Raux  v. 
Brand.  309 

7.  An  action  upon  a  covenant  in  a 
deed  on  the  part  of  the  grantee  by 
which  he  assumes  an  incumbrance 
cannot  be  maintained  against  a 
third  person  upon  proof  outside  of 
the  instrument  that  the  grantee 
was  in  fact  acting  as  agent  and 
dealing  for  such  a  third  person. 
TuthiSv.  Wilson.  428 

8.  So  also  the  alleged  principal  can 
not  be  made  liable  upon  proof 
aliunde  for  a  deficiency  arising  upon 
a  foreclosure  of  a  mortgage  given 
by  the  grantee  for  a  portion  of  the 
purchase-money.  Id. 

9.  Declarations  of  the'  clerk  of  a 
vendor,  made  at  the  time  of  the 
sale  and  in  connection  therewith, 
are  competent  evidence.  Low  v. 
Hart.  457 

10.  C.  and  W.  owned  certain  real 
estate  as  partners  ;  W.  executed  a 
quit-claim  deed  of  his  interest  to 
C,   who  executed  in    return    his 


bond  with  a  mortgage  on  the  prem- 
ises for  $5,000,  which  the  mortgage 
recited  was  for  the  purchase-price. 
On  the  same  day  W.  assigned  the 
mortgage  to  S.  for  $4,500,  both  C. 
and  W.  joining  in  a  statement  that 
it  was  given  for  a  good  considera- 
tion and  not  for  the  purpose  of 
raising  money .  C.  and  wife  sub- 
sequently conveyed  the  premises 
to  M.,  who  thereafter  conveyed 
them  to  Mrs.  C.  In  an  action  to 
foreclose  the  mortgage  by  plaint- 
iffs, who  claimed  as  assignees,  the 
defense  was  that  the  transaction 
was,  in  fact,  a  usurious  loan  to 
the  firm,  the  deed  and  mortgage 
having  been  executed  at  the  insti- 
gation of  S.  to  avoid  the  usury 
law.  S.  died  prior  to  the  com- 
mencement of  the  action.  On  the 
day  before  the  trial  W.  executed 
to  Mrs.  C.  a  quit-claim  deed  of  his 
interest  in  the  premises.  W.  was 
called  as  a  witness  for  defendants, 
and  was  allowed  to  testify,  under 
objection  and  exception,  to  a  con- 
versation had  with  S.  before  the 
execution  of  the  mortgage,  which 
tended  to  sustain  the  defense. 
Held  error ;  that  the  witness  was 
incompetent  under  the  Code  of 
Civil  Procedure  (§  829) .  Smith  v. 
Cross.  549 

11.  The  attestation  clause  of  a  mort- 
gage, purporting  to  have  been  exe- 
cuted by  the  O.  F.  Seminary, 
stated  that  the  mortgagor  had 
caused  it  to  be  signed  by  its  presi- 
dent and  sealed  with  the  corporate 
seal.  It  was  signed  by  one  G\,  as 
president,  and  the  corporate  seal 
was  attached.  The  only  proof  of 
execution  was  a  certificate  of  ac- 
knowledgment of  a  commissioner 
of  deeds  upon  the  mortgage  made 
in  1828,  which  was  to  the  effect 
that  S.,  the  subscribing  witness, 
being  sworn,  deposed  that  he  knew 
O. ,  "  the  person  described  in  and 
who  executed  the  said  deed  ;"  that 
he  saw  G.  execute  the  same,  and 
that  the  seal  affixed  was  the  sem- 
inary seal.  Held,  that  under  the 
statute  then  in  force  (1  R.  L.  1818, 
p.  869,  §  1)  the  certificate  was  suf- 
ficient to  prove  the  execution  of  the 
instrument.  Trustees,  etc.,  v.  Mo- 
Kechnie.  618 
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12.  Where  the  common  seal  of  a  cor- 
poration appears  to  be  affixed  to 
an  instrument,  and  the  signature 
thereto  of  the  proper  officer  is 
proved,  the  seal  is  prima  facie  evi- 
dence that  it  was  affixed  by  proper 
authority.  Id. 

13.  Where  a  partnership  business  is 
done  in  the  name  of  an  individual 
member  of  the  firm,  the  burden  is 
upon  one,  seeking  to  charge  the  co- 
partnership upon  a  note  given  for 
money  loaned,  executed  in  the 
name  of  such  individual  member,  to 
show  that  the  money  was  borrowed 
for  or  appropriated  to  the  use  of 
the  firm,  or  at  least  that  the  name 
was  in  fact  used  to  denote  the  firm. 
Gernon  v.  Hoyi.  631 

14.  The  declarations  of  a  former 
holder  of  a  promissory  note,  al- 
though made  after  the  maturity 
of  the  note,  and  while  it  was  in 
his  possession,  are  inadmissible 
against  a  purchaser  for  value. 
Clews  v.  Kehr.  633 

15.  When  the  testimony  of  an  ex- 

Eert  is  proper,  counsel  may  ask  a 
ypothetical  question,  assuming 
the  existence  of  any  state  of  facts 
which  the  evidence  fairly  tends  to 
justify.    Stearns  v.  Field.  640 

16.  An  error  in  the  assumption  does 
not  make  the  interrogatory  objec- 
tionable, if  it  is  within  the  possible 
or  probable  range  of  the  evidence. 

Id. 

17.  It  seems  that  such  a  question  is 
not  improper,  because  it  includes 
only  a  part  of  the  facts  in  evi- 
dence. Id. 

18.  The  party  upon  whom  rests  the 
burden  of  proof  as  to  an  issue  in 
an  action  is  not  bound  to  establish 
it  beyond  a  reasonable  doubt :  it  is 
sufficient  if  his  evidence  prepon- 
derates, although  not  free  from 
doubt ;  all  that  is  required  of  him 
at  the  beginning  is  to  give  compe- 
tent evidence  sufficient,  if  undis- 
puted, to  establish  the  truth  of  his 
averments.  Id. 

19.  B  items  that  when  the  mere  fact 
that  a  party  has  had  a  conversation 


with  a  deceased  person,  to  whom 
the  opposite  party  stands  in  the  re- 
lation specified  in  the  provision  of 
the  Code  of  Civil  Procedure  in  ref- 
erence to  the  testimony  of  parties 
(§  829),  is  the  material  question,  it 
is  not  competent  for  such  party  to 
testify  that  he  had  the  conversa- 
tion.   Maverick  v.  Marvel.        656 

20.  In  an  action  upon  a  contract  by 
which  a  salesman  is  to  receive  for 
his  services  a  share  of  the  net  prof- 
its of  the  business,  it  is  not  com- 
petent for  defendant  to  prove  a 
custom  among  merchants  to  charge 
interest  on  capital.  Paine  v.  Uow- 
ells.  660 

21.  Where  the  contents  of  an  instru- 
ment alleged  to  have  been  de- 
stroyed are  sought  to  be  proved  by 
oral  evidence  it  is  for  the  court  to 
determine  whether  the  evidence 
establishes  the  destruction,  and 
whether,  if  established,  the  de- 
struction was  not  intended  to  in- 
jure the  opposite  party  or  to  create 
an  excuse  for  its  non-production. 
Mason  v.  Libbey.  683. 

When  evidence  that  ordinary 

words  used  in  a  contract  have  a  tech- 
nical meaning  is  incompetent. 

Bee  Rnd  v.  L.  F.  Ins.  Co.  382 

In  action  to  recover  for  materi- 
als ordered  by  one  claimed  to  be  de- 
fendant's agent,  evidence  of  similar 
purchases  made  by  the  alleged  agent 
whicJt  were  paid  for  by  defendant  is 
competent  on  question  of  authority. 

/See  Beattie  v.  2).  L.  A  W.  B.  R 
Go.  (Mem.)  613 


W7ien   evidence    properly 

jected  as  not  within  the  issues. 
See  Moore  v.  Beta.  (Mem.) 


re- 
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Burden  of  proof  does  not  shtfl, 

but  when  enough  is  proved  to  make  out 
a  prima  facie  case,  it  must  prevail 
unless  rebutted  by  evidence. 

See  Heilman  v.  Lazarus.    (Mem) 

672 


Competency  of  under  §  829  of 


the  Code. 
See  Trimmer  v.  Trimmer.    (Mem.) 

675 
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Testimony  of  deceased  witness 

when  properly  proved  by  one  who  lieard 
testimony*  Id. 

Of  conflicting  statements    of 

witness  out  of  court,  when  competent. 
See  Bitterly  v.  Gregg.   {Mem.)    686 

When  error  in  receiving  in  evi- 
dence a  list  of  articles  of  personal 
property  made  by  a  party  cured  by  the 
action  of  the  party  objecting  in  giving 
the  same  lists  in  evidence. 

See  Macfdn  v.  L.  8.  Ins.  Co.  (Mem.) 

689 

EXECUTION. 

1.  It  is  the  duty  of  the  sheriff  in 
making  a  sale  on  execution  to  de- 
mand payment  for  property  sold ; 
if  not  paid,  he  must  then  and  there 
avoid  the  sale  and  resell  or  post- 
pone the  sale,  giving  notice  thereof. 
Uobinson  v.  Brennan.  208 

2.  If  he  closes  the  sale  and  gives 
credit  or  takes  any  thing  but  money 
in  payment,  and  delivers  the  prop- 
erty to  the  purchaser,  what  he 
receives  must  be  treated  as  money 
and  accounted  for  by  him  as  Buch. 

Id. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

There  is  no  absolute  legal  obligation 
on  the  part  of  executors  and  ad- 
ministrators to  advertise  for 
claims  against  the  estate ;  the  no- 
tice is  for  their  protection  only. 
Fliess  v.Buckley.  286 

EXPERTS. 

1.  When  the  testimony  of  an  expert 
is  proper,  counsel  may  ask  a  hypo- 
thetical question,  assuming  the  ex- 
istence of  any  state  of  facts  which 
the  evidence  fairly  tends  to  justify. 
Stearns  v.  Field.  640 

2.  An  error  in  the  assumption  does 
not  make  the  interrogatory  objec- 
tionable, if  it  is  within  the  possible 
or  probable  range  of  the  evidence. 

Id. 

3.  It  seems  ih&t  such  a  question  is 
not  improper,  because  it  includes 


only  a  part  of  the  facts  in  evidence. 

Id. 

FALSE  IMPRISONMENT. 

Plaintiff  purchased  a  ticket  for  a 
passage  upon  defendant's  railway, 
and  entered  one  of  its  cars;  before 
reaching  his  destination  he  lost  his 
ticket,  and  when  he  attempted  to 
pass  through  the  gate,  from  the 
station  platform,  he  was  stopped 
by  the  gate-keeper  and  told  that  he 
could  not  pass  until  he  produced  a 
ticket  or  paid  his  fare.  He  stated 
the  facts  of  hiB  purchase  of  a  ticket 
and  its  loss,  and  insisted  in  passing 
out,  but  was  pushed  back  by  the 
gate-keeper,  who  sent  for  a  police 
officer  and  ordered  his  arrest ;  he 
was  arrested,  taken  to  the  police 
station,  where  the  gate-keeper 
made  a  complaint  against  him,  and 
he  was  locked  up  over  night.  In 
the  morning  plaintiff  was  exam- 
ined before  a  police  magistrate, 
the  gate-keeper  appearing  against 
him,  and  he  was  discharged.  De- 
fendant had  given  orders  to  its 
gate-keepers  not  to  let  passengers 
pass  out  until  they  either  paid  their  * 
fares  or  showed  tickets.  In  an  ac- 
tion for  false  imprisonment,  held, 
that  the  detention  was  unlawful, 
that  defendant  was  responsible  for 
the  acta  of  the  gate-keeper ;  and 
that  plaintiff  was  entitled  to  re- 
cover.   Lynch  v.  Met.  B.  B.  Co.  77 


FALSE  PRETENSES. 

1.  Upon  the  trial  of  an  indictment 
for  obtaining  goods  by  means  of 
false  representations,  it  Is  not 
necessary  that  the  prosecution 
should  prove  all  the  false  repre- 
sentations alleged  in  the  indict- 
ment.   People  v.  Blanchard.     814 

2.  Where  representations  set  forth 
in  the  indictment  are  proved,  the 
sense  in  which  they  were  used, 
and  what  was  designed  to  be,  and 
was  understood  from  them,  are 
questions  for  the  jury.  Id. 

3.  An  indictment  for  false  pretenses 
may  not  be  founded  upon  an  asser- 
tion of  an  existing  intention,  al- 
though it  did  not  in  fact  exist; 
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there  mast  be  a  false  representation 
ae  to  an  existing  fact.  Id. 

4.  On  the  trial  of  an  indictment  for 
obtaining  a  number  of  cattle  by 
false  pretenses,  it  appeared  that 
the  vendor  sold  the  cattle  to  the 
prisoner  at  Buffalo,  and  received 
his  check  post-dated  for  the  pur- 
chase-price, upon  his  representa- 
tion that  he  was  buying  and 
wanted  the  cattle  for  G.,  who 
lived  at  Utica;  that  they  were  for 
G .,  who  would  remit  the  price  in 
time  to  meet  the  check;  the 
prisoner  had  been  in  the  habit  of 
purchasing  cattle  to  supply  G.,  as 
a  customer,  and  of  selling  them  to 
him,  and  had  general  authority  so 
to  buy  whenever  cattle  were  low; 
two  days  before  the  purchase  G. 
had  written  to  the  prisoner,  stat- 
ing that  he  wanted  a  choice  lot  of 
cattle,  and  requesting  him  to  send 
on  a  car-load.  The  prisoner,  how- 
ever,  instead  of  sending  the  cattle 
to  G.t  shipped  them  to  Albany, 
sold  them  at  a  reduced  price,  and 
did  not  pay  the  check .  Held,  that 
a  conviction  was  error;  that  while 
there  might  have  been  a  fraud, 
there  were  no  false  pretenses,  as 
the  vendor  was  cheated  not  by  any 
false  statement  of  facts  on  the  part 
of  the  vendee,  but  by  reliance 
upon  a  promise  not  meant  to  be  ful- 
filled, and  a  false  statement  as  to 
intention.  Id. 


FALSE  REPRESENTATIONS. 

1.  A  material  misrepresentation  made 
in  applying  for  a  policy  of  insur- 
ance will,  although  honestly  made, 
avoid  the  policy.  Armour  v. 
Trans.  F.  Ins.  Co.  450 

2.  So,  a  material  misrepresentation, 
made  by  the  agent  of  the  insured 
for  effecting'  the  insurance,  will  de- 
feat the  policy,  although  not  known 
to  the  insured,  and  though  made 
without  fraudulent  intent  on  the 
part  of  the  agent.  Id. 


FALSE  RETURN. 


FEES. 

Section  8881  of  the  Code  of  Civil 
Procedure  providing  that  where  an 
officer  had  commenced  the  per- 
formance of  a  service  for  which  a 
fee  was  allowed  by  the  statutes 
theretofore  in  force,  he  is  entitled 
to  the  fee  so  allowed,  not  to  the 
fee  allowed  by  said  Code,  applies 
to  the  services  of  a  sheriff  on  at- 
tachment. Woodruff  v.  Imperial 
F.  Ins.  Co.  521 


Of  stenographer,   power    of 

231 


°I 

court  to  fit. 

See  In  re  Tinsley. 


When  sheriff  Uable  for. 

See  Robinson  v.  Brennan. 
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FINDINGS  OF  LAW  AND  FACT. 

1.  The  rule  that  an  appellate  court 
will  presume  in  support  of  a  judg- 
ment in  an  action  tried  by  the  court 
or  referee,  that  material  facts  ap- 
pearing in  the  case,  not  embraced 
in  the  express  findings,  were  found 
and  considered,  applies  only  to 
such  facts  as  being  found  would 
tend  to  support  the  .special  find- 
ings. In  respect  to  inconsistent 
facts  not  conclusively  established 
by  the  evidence,  there  is  no  such 
presumption.  Armstrong  v.  Du- 
Bois.  95 

2.  A  refusal  of  the  court  to  find  the 
several  items  constituting  the  sum 
found  due  in  a  foreclosure  suit  ia 
not  error,  the  general  finding  covers 
them,  and  it  is  not  necessary  to 
state  them  specifically.  Sidenberg 
v.  My.  257 

8.  In  a  creditor's  suit  it  appeared  that 
the  execution  issued  upon  the 
original  judgment  was  returned 
October  12,  1878 ;  it  did  not  appear 
when  the  action  was  commenced. 
The  summons  was  dated  October 
12,  and  the  complaint  was  sworn 
to  on  that  day.  Held,  that  a  find- 
ing that  the  execution  was  returned 
before  the  commencement  of  the 
action  was  justified.  Murtha  v. 
CurUy.  872 

FORECLOSURE. 

1.  Certain  lands  were  conveyed  by  G. 
and  B.  to  D.t  who  executed  an  in- 
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strnment  under  seal,  reciting  that 
be  had  received  the  deed  from  H., 
to  secure  advances  made  to  him, 
and  covenanting  with  H.  to  hold 
the  same  until  the  advances  were 
paid,  or  to  sell,  and  after  reim- 
bursing himself  for  the  advances 
with  interest  and  expenses,  to  pay 
the  surplus  to  H.,  and  convey  to 
him  the  residue  of  the  land .  The 
administrator  of  D.  brought  an 
.action  against  H.  for  an  account- 
in£  as  to  the  advances  and  for  a 
sale  of  the  lands  to  pay  the  amount 
found  due.  H.  died  pending  the 
action,  and  his  administrator  was 
substituted.  Judgment  was  ren- 
dered directing  a  sale,  and  the  lands 
were  struck  off  to  S.  Held,  that  an 
order  directing  S.  to  take  title  was 
error  ;  that  a  reasonable  inference 
from  the  facts  was  that  H.  was 
the  beneficial  owner  of  the  lands, 
and  at  his  request  the  conveyance 
to  J),  was  made ;  that  the  trans- 
action amounted  to  an  equitable 
mortgage,  and  upon  the  death  of 
H.,  the  equitable  fee  descended 
to  his  heirs,  and  they  were  neces- 
sary parties  to  the  foreclosure. 
Dodd  v.  Neilson.  243 

2.  It  seems  that  if  the  transaction 
constituted  a  trust,  it  was  a  trust 
in  the  nature  of  a  mortgage,  and 
the  heirs  of  H.  could  not  be  cut 
off  and  barred  of  the  right  of  re- 
demption by  a  sale  in  an  action 
to  which  they  were  not  parties.  Id. 

8.  A  refusal  of  the  court  to  find  the 
several  items  constituting  the  sum 
found  due  in  a  foreclosure  suit  is 
not  error,  the  general  finding  covers 
them,  and  it  is  not  necessary  to 
state  them  specifically.  Sidenberg 
v.  My.  257 

4  In  an  action  to  foreclose  a  mort- 
gage, wherein  certain  judgment 
creditors  of  the  mortgagor  were 
made  parties  defendant,  and  an- 
swered averring  fraud  and  want  of 
consideration,  plaintiffs  evidence 
tended  to  show  and  the  court  found 
that  the  mortgage,  with  the  ac- 
companying bond,  were  executed 
to  secure  the  purchase-price  of  the 
mortgaged  premises,  which  had 
been  conveyed  by  the  mortgagee 
to  the  mortgagor  about  six  months 
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prior  to  the  execution  of  the  mort- 
gage, and  were  so  executed  in  pur- 
suance of  an  oral  agreement  made 
at  the  time  of  such  conveyance.  It 
appeared  that  the  j  udgments  of  said 
creditors  were  rendered  after  the 
execution  and  recording  of  the 
mortgage,  but  upon  debts  incurred 
prior  thereto,  and  that  credit  was 
given  without  notice  to  the  creditors 
or  knowledge  on  their  part  of 
plaintiff's  claim,  and  under  a  belief 
that  the  premises  were  unin- 
cumbered. Held,  that  a  finding  that 
the  mortgage  was  a  valid  lien  was 
justified  ;  and  that  it  was  entitled 
to  priority  over  the  judgments. 
Spring  v.  Short.  588 

5.  The  distinction  pointed  out  be- 
tween this  case  and  one,  where  the 
right  of  a  bona  fide  purchaser  or 
judgment  creditor  who  advanced 
money  on  the  faith  of  an  unin- 
cumbered title  is  asserted  against 
an  equitable  or  unrecorded  hen  of 
a  vendor  for  purchase-money.     Id. 

6.  Prior  to  the  entry  and  recording 
of  said  judgments,  the  mortgagor 
executed  a  valid  general  assign- 
ment of  all  his  property  for  the 
benefit  of  creditors.  Held,  that 
said  creditors  were  not  in  a  position 
to  attack  the  validity  of  the  mort- 
gage, as  they  had  no  lien  upon  the 
premises,  and  the  assignee  alone 
could  make  such  an  attack ;  .that 
the  creditors  were  not  necessary 
parties  to  the  action,  and  the  fact 
that  they  were  made  so  did  not 
entitle  them  to  interpose  such  a 
defense.  Id. 

7.  In  an  action  to  foreclose  a  mort- 
gage executed  by  defendant  G.  to 
H.,  plaintiffs'  intestate,  it  appeared 
that  H.  died  in  August,  1874  ;  that 
on  the  first  of  May  preceding  he 
had  the  mortgage  and  accompany- 
ing bond  in  his  possession  ;  no  as- 
signment by  him  was  shown  and 
no  assignment  appears  upon  the 
county  records.  3oon  after  the 
death  of  H.  one  of  the  plaintiffs  ex- 
amined the  trunk  in  which  the 
deceased  kept  his  papers  ;  he  found 
it  open  and  the  papers  mixed 
together,  but  did  not  find  the 
bond  and  mortgage,  and  plaintiffs, 
although  they  had  made  diligent 
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search  and  inquiry,  have  not  since 
been  able  to  find  them.  This  suit 
was  commenced  in  April,  and  tried 
in  October,  1880.  Before  bringing 
it  plaintiffs  notified  G.  of  the  loss. 
Down  to  the  time  of  the  trial  no 
person  other  than  plaintiffs  had 
claimed  payment  of  the  bond,  or 
given  the  mortgagor  notice  of  any 
claim  thereon.  The  court  gave  the 
usual  judgment  of  foreclosure,  but 
on  condition  that  plaintiffs  execute 
to  G.  a  bond  conditioned  to  in- 
demnify him  from  loss  or  damage. 
Held,  that  under  the  circumstances 
defendants  could,  in  good  faith, 
pay  the  bond  and  mortgage  to 
plaintiffs,  and  by  such  payment  be 
protected  from  any  other  claimant; 
and  that,  therefore,  the  condition 
was  erroneously  imposed.  Stod- 
dard v.  OaUor,  575 

See  Mortgage. 


FOREIGN  JUDGMENT. 

1.  Where,  after  the  commencement 
of  an  action  on  contract  in  a  Massa- 
chusetts court,  and  after  defendant 
had  appeared  and  answered  therein, 
and  had  suffered  default,  but  before 
judgment  was  rendered  defendant 
was  discharged  in  bankruptcy,  held, 
that  the  discha/ge  was  no  defense 
to  an  action  in  this  State  upon  the 
judgment.  Severe  Copper  Oo.  v. 
JXmock.  33 

2.  The  record  of  a  judgment  of  a 
Court  of  Common  Pleas  of  a  county 
in  another  State,  in  the  absence  of 
evidence  to  the  contrary,  is  to  be 
regarded  as  a  judgment  of  a  court 
of  general  jurisdiction,  and  is 
entitled  to  every  presumption  in 
favor  of  its  validity  and  regularity. 
Pringlev.  Woolworth.  502 

8.  In  an  action  upon  a  judgment  ren- 
dered in  Pennsylvania  against  an 
insurance  corporation  of  this  State, 
the  record  of  the  judgment  pro- 
duced in  evidence  showed  service 
of  summons  upon  the  insurance 
commissioner  of  Pennsylvania. 
Plaintiff  also  gave  in  evidence  the 
statute  of  that  State  establishing 
an  insurance  department,  which 
prohibits  a  foreign  insurance  com- 


pany from  doing  business  in  the 
State  until  it  has  filed  a  stipulation 
agreeing  that  process  affecting  the 
company  served  on  the  ''commis- 
sioner, or  the  party  designated  by 
him,  or  the  agent  specified  by  the 
company  to  receive  service  of  pro- 
cess for  the  said  company,  shall 
have  the  same  effect  as  if  served 
personally  on  the  company  within 
the  State/'  and  in  case  the  company 
ceases  to  maintain  such  agent,  that 
"such  process  may  thereafter  be 
served  on  the  insurance  commis- 
sioner/* The  pleadings  admitted 
that  the  company  was  engaged  in 
the  business  in  Pennsylvania  when 
the  action  was  commenced,  and 
the  policy  in  question  was  counter- 
signed by  its  State  agent  in  that 
State.  Held,  that  it  was  to  be  pre- 
sumed that  the  required  stipulation 
was  filed ;  that  the  statute  author- 
ized the  service  upon  the  commis- 
sioner; and  that  the  judgment 
stood  on  the  same  footing  as  if 
personal  service  had  been  made 
upon  the  corporation.  Id. 

4.  Also  held,  that  defendant  was  not 
entitled  to  show,  as  a  defense,  a 
breach  by  plaintiff  of  a  condition 
of  the  policy;  that  the  Pennsyl- 
vania judgment  was  conclusive  as 
to  any  defense  which  might  have 
been  made  in  the  action  wherein 
it  was  rendered.  Id. 

5.  Defendant  was  appointed  receiver 
of  said  corporation  before  the  com- 
mencement of  the  suit  in  Pennsyl- 
vania. It  did  not  appear  and  was 
not  claimed  that  the  corporation 
had  been  dissolved.  Held,  that 
plaintiff  was  not  debarred  by  the 
appointment  of  a  receiver  from 
maintaining  an  action  against  the 
corporation;  and  that  the  judg- 
ment, in  the  absence  of  fraud  or 
collusion,  conclusively  established, 
as  against  defendant  and  the  other 
creditors,  the  validity  and  amount 
of  plaintiff's  claim  upon  his 
policy.  Id. 

6.  It  seems  that  if  any  reason  existed 
to  question  the  judgment,  it  was 
the  duty  of  the  receiver  to  have 
applied  to  the  court  rendering  it  to 
reopen  the  judgment  and  to  permit 
him  to  defend.  Id 
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FORMER  ADJUDICATION. 

1.  The  decree  of  a  surrogate  having 
jurisdiction,  until  opened  or  set 
aside,  has  the  same  conclusive  effect 
as  the  judgment  of  any  other  court. 
In  re  Mood,  512 

2.  In  proceedings  before  a  surrogate 
to  compel  an  accounting  by  execu- 
tors, as  such,  the  petition  alleged 
that  more  than  a  year  had  elapsed 
since  the  granting  of  letters  testa- 
mentary, that  the  executors  had 
sold  the  real  estate  of  the  de- 
ceased pursuant  to  a  power  con- 
tained in  the  will,  etc.  No  refer- 
ence was  made  to  any  prior  account- 
ing. One  of  the  executors,  on  the 
return  of  the  citation,  appeared 
and  interposed  an  answer  setting 
forth  a  decree  of  the  surrogate 
made  on  a  prior  final  accounting 
by  the  executors,  which  decree 
recited  the  issuing  of  a  citation 
and  proof  of  service  thereof  upon 
the  present  petitioners,  and  their 
appearance  by  guardian  ad  litem, 
duly  appointed.  The  decree  ad- 
judged the  final  settlement  of  the 
executors'  accounts  as  therein 
specified.  Said  petitioners  de- 
murred to  the  answer,  and  the 
surrogate  sustained  the  demurrer. 
Held  error;  that  the  decree  was 
prima  facie  a  good  answer  to  the 
petition,  as  it  presumptively  em- 
braced all  the  matters  as  to  which 
the  executors  were  liable  to  ac- 
count; that  if  new  facts  existed, 
rendering  a  further  accounting  pro- 
per, they  should  have  been  averred 
in  the  petition.  Id. 

In  action  upon  judgment  of 

another  State  upon  an  insurance 
policy ',  defendant  may  not  show  breach 
of  condition  in  policy;  judgment  con- 
elusive  thereon. 

See  Pringle  v.  Woohoorth.  502 

When   motion  by   assignee  in 

bankruptcy  to  vacate  attachment  not 
affected  by  a  prior  proceeding  in  bank- 
ruptcy. 

See  1.  Nat.  Bk.  v.  Adams.    (Mem.) 

682 

FRAUD. 
1.  A  mere  assertion  by  a  vendor  as 


to  the  value  of  the  property  offered 
by  him  for  sale,  although  untrue 
and  known  by  him  to  be  so,  will 
not  render  him  responsible  to  the 
vendee  for  damages.  There  must 
have  been  a  want  of  knowledge 
on  the  part  of  the  latter,  and  a  pur- 
chase by  him  in  entire  reliance 
upon  the  representations  made, 
or  there  must  have  been  some 
artifice  employed  to  prevent  in- 
quiry or  the  obtaining  of  knowl- 
edge by  him.  Ghrysler  v.  Cana- 
'  day.  272 

2.  Where,  therefore,  in  an  action  to 
recover  damages  for  fraud  in  the 
sale  of  certain  real  estate  and 
bonds  and  mortgages,  wherein  the 
alleged  fraud  consisted  in  false 
representations  as  to  the  value  of 
the  property,  the  court  charged,  in 
substance,  that  if  defendant  know- 
ingly and  willfully  made  a  false 
statement  as  to  the  value  of  the 
property,  with  the  intention  to 
mislead  the  vendee,  and  if  the  lat- 
ter, relying  upon  them,  is  misled, 
he  may  recover  damages  for  the 
injury,  and  refused  to  charge,  that 
when  the  property  is  seen  and  ex- 
amined by  one  negotiating  for  the 
purchase  he  has  no  right  to  rely 
upon  the  statements  of  the  ven- 
dor as  to  value,  held  error.        Id. 

8.  As  to  whether  in  such  an  action 
the  jury  can  give  punitive  dama- 
ges, quare.  Id. 

4.  In  an  action  to  foreclose  a  mort- 
gage, wherein  certain  judgment 
creditors  of  the  mortgagor  were 
made  parties  defendant,  and  an- 
swered averring  fraud  and  want  of 
consideration,  plaintiff's  evidence 
tended  to  show  and  the  court  found 
that  the  mortgage,  with  the  accom- 
panying bond,  were  executed  to 
secure  the  purchase-price  of  the 
mortgaged  premises,  which  had 
been  conveyed  by  the  mortgagee 
to  the  mortgagor  about  six  months 
prior  to  the  execution  of  the  mort- 
gage, and  were  so  executed  in  pur- 
suance of  an  oral  agreement  made 
at  the  time  of  such  conveyance. 
It  appeared  that  the  judgments  of 
said  creditors  were  rendered  after 
the  execution  and  recording  of  the 
mortgage,  but  upon  debts  incurred 
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prior  thereto,  and  that  credit  was 
given  without  notice  to  the  cred- 
itors or  knowledge  on  their  part  of 
plaintiff's  claim,  and  under  a  belief 
that  the  premises  were  unincum- 
bered. Held,  that  a  finding  that 
the  mortgage  was  a  valid  lien  was 
justified ;  and  that  it  was  entitled 
to  priority  over  the  judgments. 
Spring  v.  Short.  638 

5.  M  seem*  that  in  a  creditor's  suit 
brought  for  the  purpose  of  remov- 
ing a  fraudulent  obstruction, 
plaintiff  must  show  that  the  re- 
moval will  enable  his  judgment  to 
attach  upon  the  property.  Id. 

Where  debtor  conspired    with 

another  to  put  his  property  beyond  the 
reach  of  creditors  hy  fraudulent  mort- 
gages, held  that  damages  to  the  full 
amount  of  the  creditor's  claim  were 
proper,  the  property  being  worth  more 
than  that  amount;  that  it  was  not 
for  defendant  to  claim  that  the  prop- 
erty might  stiU  be  taken  by  execution. 

See  Quinby  v.  Strauss.  (Mem.)  664 

GENERAL  TERM. 

When  General  Term  has  not  ju- 
risdiction to  reverse  order,  not  ap- 
pealed from. 

SeeB.dO.  B.  M.  Co.  v.  Arthur. 

234 


GIFT. 

Where  the  holder  of  a  promissory 
note  voluntarily  cancels  the  same, 
and  surrenders  it  to  the  maker, 
this,  although  no  consideration 
was  paid,  in  the  absence  of  fraud 
or  mistake,  operates  in  law  as  a 
release  and  discharge  of  the  ma- 
ker's liability.  Larlcin  v.  Harden- 
brook.  338 


GUARANTY. 

1.  Where,  upon  the  sale  of  a  bond 
and  mortgage,  the  assignor  has 
guaranteed  the  payment,  he  is  not 
released  from  liability  on  his 
guaranty  by  a  failure  on  the  part 
of  the  assignee  to  comply  with  a 
notice  requiring  him  to  proceed  to 
collect  the  indebtedness  by  legal 


proceedings,  although  the  prop- 
erty has,  after  the  notice,  depreci- 
ated in  value,  and  the  obligor  has 
become  insolvent.  Newcomb  v. 
Hale.  336 

2.  It  is  the  duty  of  the  guarantor  in 
such  case  to  pay  the  debt  when 
it  matures,  and  he  can  then  pro- 
tect  himself  by  enforcing  the  prin- 
cipal obligation;  he  cannot,  by  no- 
tice, impose  upon  the  creditor  the 
duty  of  active  diligence.  Id. 


HIGHWAYS. 

1.  The  word  "track,"  in  the  pro- 
vision of  the  act  regulating  "the 
construction  of  roads  and  streets 
across  railroad  tracks  "  (§1,  chap. 
62,  Laws  of  1863),  which  author- 
izes the  laying  out  of  "any  street 
and  highway  across  the  track  of 
any  railroad,"  without  compensa- 
tion, signifies  the  entire  road-bed, 
including  turnouts  and  switches  or 
other  contrivances  used  for  passing 
engines  or  cars  from  one  line  of 
rails  to  another,  or  for  public  traffic 
purposes.  Prest.,  etc.,  D.  <t  H.  C. 
Co.  v.  Village  of  WJiitehaU.         21 

2.  Where,  therefore,  in  an  action  to 
restrain  defendants  from  laying 
out  a  street  across  the  lands  of 
plaintiff,  it  was  found  that  the 
locus  in  quo  is  part  of  plaintiff's 
road-bed,  "is  five  rods  in  width, is 
covered  by  four  railroad  tracks, 
two  of  which  are  the  main  tracks, 
*  *  *  and  two  of  which  are 
extra  tracks,  extending  several 
hundred  feet  *  *  *  and  are 
used  in  connection  with  others  for 
switching  and  making  up  trains, 
and  for  allowing  care  to  stand 
upon  them  until  they  can  be  put 
into  trains,  about  to  depart,"  held, 
that  the  opening  of  the  street 
across  the  land  was  authorized  by 
said  act.  Id. 

8.  The  rule  that  where  lands  In  a 
city  or  village  are  laid  out  by  the 
owner  into  lots  and  streets,  and  a 
map  is  made  thereof,  and  where  in 
the  description  in  a  conveyance  of 
one  or  more  of  such  lots,  which  are 
designated  upon  the  map  as  abut- 
ting upon  a  street,  the  map  is  re- 


INDEX. 


733 


ferred  to,  the  grantee  acquires,  as 
against  the  grantor,  a  right  of  way 
over  the  strip  of  land  referred  to  as 
a  street,  and  that  the  grantor  can- 
not thereafter  appropriate  each 
land  to  any  use  inconsistent  with 
its  nee  as  a  public  street,  applies 
to  a  municipal  corporation  when  it 
deals  with  lands  as  owner.  Btory 
v.  XT.  7.  EL,  R.  R.  Co.  122 

4.  The  city  of  New  York  having 
power  to  lay  out  and  open  streets, 
and  to  acquire  lands  for  that  pur- 
pose, has  power  to  dedicate  its  own 
lands  to  such  a  use,  and  to  bind  it- 
self by  covenant  with  its  grantees 
of  abutting  lands,  that  lands  so 
dedicated  shall  be  forever  kept  as 
a  public  street.  Id. 

5.  The  authorities  upon  the  subjects 
of  easements,  appurtenants  to  and 
of  covenants  running  with  lands, 
also  as  to  legislative  and  municipal 
control  over  streets,  .collated  and 
discussed.  Jd. 

6.  Where  a  city  street  is  rendered 
unsafe  by  an  excavation  there- 
on, made  by  a  contractor  un- 
der direction  of  a  department  of 
the  city  government  in  the  per- 
formance of  a  contract  with  such 
department,  notice  to  the  munici- 
pal corporation  of  the  dangerous 
condition  of  the  street  is  not  a 
prerequisite  to  liability  on  its  part 
for  injuries  caused  by  such  defect. 
Having  caused  the  excavation  to  be 
made  the  city  is  bound  to  see  that 
it  is  carefully  guarded  ;  it  is  not 
absolved  from  this  duty  because  it 
employed  a  contractor  to  make  the 
excavation.  Brusao  v.  City  of  Buf- 
falo. 679 

HUSBAND  AND  WIFE. 

See  Married  Women. 

INDICTMENT. 

1.  An  indictment  for  a  willful  neg- 
lect of  duty  by  the  accused  as  an 
inspector  of  election  in  the  city 
ana  county  of  New  York,  charged 
that  he  and  his  associates  had  been 
"duly  and  lawfully  designated 
and  appointed  and  qualified"  as 


inspectors  ;  that  they  "  then  and 
there  were"  Buch  inspectors  and 
acted  as  such.  Held,  that  the  in- 
dictment sufficiently  showed  that 
all  the  essentials  required  by  the 
statute  (Chap.  675,  Laws  of  1872) 
had  been  complied  with  to  make 
the  accused  an  inspector ;  that  it 
was  not  necessary  to  allege  specifi- 
cally that  he  took  the  oath  of  office 
and  received  a  certificate  of  his 
appointment.    HdU  v.  People.   498 

2.  The  indictment  alleged  that  the 
accused  and  his  associate  inspectors 
made  and  completed  a  canvass  of 
the  votes  cast,  and  made  "  tripli- 
cate statements  of  the  result  of 
such  canvass  and  estimate  of  such 
votes  and  ball  ta  so  cast,"  and  after 
pasting  and  attaching  the  sample 
ballots,  signing  the  statement  and 
adding  their  certificate,  delivered 
it  to  the  proper  authority;  that 
they  did  not  perform  the  duty  im- 
posed upon  them,  of  stating  in 
words,  at  full  length,  opposite 
each  ballot  attached,  written  partly 
on  the  ballot  and  partly  on  the 
statement,  the  whole  number  of 
such  ballots  cast.  It  was  claimed 
on  the  part  of  the  accused  that  the 
indictment  was  defective  in  not  al- 
leging that  the  statement  had  a 
caption  as  required  by  the  statute, 
also  in  not  reciting  the  contents  of 
the  certificate  attached.  Held  un- 
tenable. Id. 

INFANTS. 

It  seems  that  an  infant,  to  avoid  the 
imputation  of  negligence,  is  bound 
only  to  exercise  that  degree  of  care 
which  can  reasonably  be  expected 
of  one  of  its  age,  and  when  an  in- 
fant is  injured  by  alleged  negli- 
gence, in  passing  upon  the  question 
of  contributory  negligence  the  age 
of  the  infant  is  to  be  considered  by 
the  jury  with  the  other  circum- 
stances" of  the  case.  Dowling  v. 
XT.  7.  C.  &  H.  R.  R.  R.  Co<     670 


INJUNCTION. 

1.  A  temporary  injunction  is  unau- 
thorized when  it  does  not  appear 
from  the  complaint  that  plaintiff  is 
entitled   to    the    final    relief    for 
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which  the  action  is  brought.  (Code 
of  Civil  Procedure,  §  608.)  Mc- 
Henry  v.  Jewett.  J        58 

2.  The  granting  of  the  injunction  in 
such  case  is  error  of  law  which 
may  be  reviewed  in  this  court  on 
appeal.  (Code  of  Civil  Procedure, 
§  190,  sub.  2.)  Id. 

3.  It  is  not  sufficient  to  authorize  the 
remedy  by  injunction,  that  a  vio- 
lation of  a  naked  legal  right  of 
property  is  threatened,  there  must 
be  some  special  ground  of  juris- 
diction, and  where  an  injunction  is 
the.  final  relief  sought,  the  facts 
entitling  the  plaintiff  to  it  must  be 
averred  in  the  complaint.  Id. 

4.  Plaintiffs  complaint  alleged  in 
substance  that  he  was  the  owner 
of  certain  shares  of  corporate 
stock,  which  had  been  pledged  to 
secure  a  loan  and  had  been  trans- 
ferred on  the  books  of  the  corpora- 
tion to  defendant  as  trustee  for  the 
pledgee  ;  that  defendant,  by  reason 
of  his  control  of  the  shares,  had 
been  enabled  to  a  great  extent  to 
control  the  management  of  the 
corporation,  and  had  managed  the 
same  without  regard  to  its  best  in- 
terests, and  so  as  to  subserve  the 
interests  of  another  corporation  ; 
that  defendant  has  heretofore 
voted  on  said  shares  at  elections 
held  by  the  stockholders,  and 
claims  the  right  so  to  do  at  future 
elections  ;  that  it  is  greatly  against 
plaintiff's  interest  to  permit  de- 
fendant so  to  vote,  and  that  plaintiff 
will  suffer  great  and  irreparable 
injury  if  defendant  is  permitted 
to  do  so.  An  injunction  was  asked, 
restraining  defendant  from  voting 
on  the  shares.  On  appeal  from  an 
order  granting  a  temporary  injunc- 
tion restraining  defendant  from 
voting  pendente  lUet  held,  that  the 
complaint  did  not  set  forth  a  cause 
of  action  ;  and  that  the  granting  of 
the  order  was  error.  Id, 

5.  Under  the  act  of  1874  (Chap,  585, 
Laws  of  1874),  incorporating  the 
B.  E.  S.  S.  R.  R.  Co.,  and  provid- 
ing for  the  construction  by  it  of  an 
elevated  railroad  through  certain 
specified  streets  of  the  city  of 
Brooklyn,  "  or  on  such  streets  and 


avenues  as  may  be  named  by  the 
mayor  and  common  council"  of 
said  city,  the  common  council 
passed  a  resolution  naming  certain 
streets,  and  sent  it  to  the  mayor, 
who  returned  it  with  a  message  of 
disapproval.  This  action  was  then 
brought  against  the  city  and  the 
railroad  company  to  restrain  and 
prohibit  the  occupation  of  certain 
of  the  streets  so  named.  A  tem- 
porary injunction  was  granted  re- 
straining the  common  council  from 
overriding  or  disapproving  the 
mayor's  veto ;  this  was  properly 
served  upon  each  member  of  the 
common  council,  notwithstanding 
which,  that  body,  by  a  vote  of  two- 
thirds  of  its  members,  repassed 
the  prohibited  resolution  over  the 
mayor's  veto.  In  proceedings  to 
punish,  for  criminal  contempt,  a 
member  so  voting,  held,  that  the 
common  council  acted  as  agents  of 
the  city  and  in  its  behalf,  and  the 
city  being  a  party  to  the  action, 
the  members  of  the  common  coun- 
cil were  bound  by  the  injunction  ; 
that  an  order  adjudging  them 
guilty  of  the  contempt  charged, 
and  imposing  punishment  therefor 
was  proper.  People,  ex  rel.  v. 
Dwyer.  402 

6.  While  equity  will  not  ordinarily 
interfere  with  matters  resting 
largely  in  the  discretion  of  muni- 
cipal authorities,  where  the  threat- 
ened action  will  produce  irrepara- 
ble injury,  and  consists  in  an  il- 
legal grant,  or  the  disposition  of 
public  property,  by  devoting  it  in 
whole  or  in  part  to  the  uses  of  & 
private  corporation,  or  the  at- 
tempted action  is  corrupt  and 
fraudulent,  the  court  may  interfere 
by  injunction.  Id. 

7.  Also  7ield,  that  the  fact  that  the 
injunction  was  granted  by  the 
county  judge  was  immaterial ;  it 
was  none  the  less  the  mandate  of 
the  court.  (Code,  §§  606,  3343.)  Id. 

8.  Where,  in  an  action  to  restrain 
the  infringement  of  a  trade-mark, 
it  is  shown  that  defendant  has  in 
his  store,  and  offera  for  sale,  a 
spurious  article,  with  an  imitation 
of  plaintiffs'  trade-mark  thereon, 
although  but  a  single  sale  is  proved. 
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it  is  sufficient  to  sustain  an  injunc- 
tion against  a  continuance  of  the 
wrong.    Law  v.  Hart.  457 

9.  An  action  for  such  injunction  will 
not  be  defeated  solely  on  the  ground 
that  on  the  day  it  was  brought  de- 
fendant happened  not  to  have  any 
of  the  article  on  hand.  Id. 

10.  Costs  in  such  an  action  are  in  the 
discretion  of  the  court.  Id. 


INSOLVENT  COMPANIES. 

Appointment  of  receiver  of  in- 
surance company  does  not  bar  action 
against  the  company. 

See  Bring le  v.  Woolworth.  502 


INSURANCE  (FIRE). 

1.  A  policy  of  fire  insurance  contained 
a  provision  that,  in  case  the  prem- 
ises" become  vacant  or  unoccupied, 
and  so  remain,  with  knowledge  of 
the  assured,  without  notice  to  and 
consent  of  the  company  in  writing," 
the  policy  should  be  void.  The 
premises  were  vacant  and  unoccu- 
pied at  the  time  of  the  insurance 
and  so  continued  until  the  building 
insured  was  destroyed  by  fire.  In 
an  action  upon  the  policy,  field,  that 
there  was  a  breach  of  the  condi- 
tion.   Short  v.  Home  Ins.  Co.      16 

2.  But  held,  that  if  defendant  had 
knowledge  of  the  facts  at  the  time 
of  the  issuing  of  the  policy,  it  was 
to  be  presumed  that  it  by  mistake 
omitted  to  express  the  fact  in  the 

Eolicy,  or  waived  the  condition ,  or 
eld  itself  estopped  from  setting  it 
up,  as  a  contrary  inference  would 
impute  to  it  a  fraudulent  intent  to 
deliver  and  receive  pay  for  an  in- 
valid instrument ;  and  that,  as  the 
evidence  tended  to  show  defend- 
ant's agent  had  such  knowledge, 
and  made  the  insurance  without 
regard  to  the  condition  of  the 
premises,  a  refusal  to  submit  the 
question  of  knowledge  to  the  jury 
was  error.  Id. 

3.  A  policy  of  fire  insurance  issued 
to  plaintiffs  stated  that  the  property 
insured  was  "contained  in  their 
frame  storehouse,  with  slate  roof, 


situate  detached  at  least  one  hun- 
dred feet  on  the  east  side  of  Lake 
Champlain."  In  an  action  upon 
the  policy,  held  that  the  words 
italicised  were  not  mere  descrip- 
tion of  the  building,  but  related 
to  the  character  of  the  risk,  and 
amounted  to  a  warranty  to  the  ef- 
fect that  no  other  buildings  of 
such  size  and  character  as  to  con- 
stitute an  exposure  and  increase 
the  risk  stood  within  the  distance 
specified.  Burleigh  v.  Oebhard  F. 
Ins.  Co.  220 

4.  It  appeared  that  the  only  build- 
ing within  one  hundred  feet  was  a 
small  office  which  stood  about 
seventy-five  feet  from  the  store- 
house. The  evidence  tended  to 
show,  and  the  trial  court  found, 
that  this  building  was  not  an  ex- 
posure and  did  not  affect  the  risk. 
Held,  that  there  was  no  breach  of 
the  warranty.  Id. 

5.  A  mutual  fire  insurance  company 
organized  under  the  act  authorizing 
*'  the  formation  of  town  insurance 
companies"  (Chap.  739,  Laws  of 
1857,  as  amended  by  chap.  285, 
Laws  of  1858,  and  chap.  80,  Laws 
of  1861)  may  bind  itself  by  parol  to 
issue  a  valid  policy.  Van  Loan  v. 
Farmers'  M.  F.  Ins.  Assn.  280 

6.  An  application  to  such  a  company 
for  insurance  is,  in  effect,  an  appli- 
cation to  become  a  member  thereof 
upon  the  terms  prescribed  by  its 
charter  and  its  constitution  and  by- 
laws. Id. 

7.  Plaintiff  applied  to  one  of  defend- 
ant's directors  for  insurance,  who 
made  a  survey,  which  specified  the 
value  of  each  building  and  of  the 
contents ;  he  alro  received  the  sum 
required  by  defendant's  by-laws 
and  agreed  to  send  the  policy. 
Before  this  promise  was  performed 
a  fire  occurred,  and  on  the  next  day 
thereafter  plaintiff  executed  and 
delivered  to  defendant  her  under- 
taking, as  required  by  said  act  (§  5) 
and  by  defendant's  by-laws.  In 
an  action  to  compel  defendant  to 
issue  a  policy  and  to  pay  the 
amount  insured,  field,  that  the  ap- 
plication was  in  effect  an  applica- 
tion to  become  a  member  of  the  de- 
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fendant  upon  the  terms  and  con- 
ditions prescribed  by  its  charter, 
constitution  and  by-laws;  that 
plaintiff  mast  be  deemed  to  have 
agreed  to  accept  a  policy  in  the 
usual  form  issued  by  defendant, 
and  to  give  the  undertaking  pre- 
scribed; that  a  valid  agreement 
for  insurance  could  be  made  before 
the  undertaking  was  given,  which 
would  be  sustained  by  an  agree- 
ment, express  or  implied,  to  give 
such  undertaking ;  that  the  agree- 
ment,  therefore,  was  binding  upon 
both  parties ;  and  that  an  order  non- 
suiting plaintiff  on  trial  was  error. 

Id. 

8.  Defendant  issued  a  policy  of  fire  in- 
surance insuring  a  steamship,  while 
plying  certain  waters,  "  or  while 
lying  at  anchor."  The  policy  con- 
tained a  clause  declaring  that  if 
"the  premises  shall  be  vacated  * 
*  *  and  shall  remain  unoccupied 
for  the  space  of  twenty  days," 
unlesB  with  the  written  assent  of 
the  company,  the  policy  shall  cease 
In  an  action  upon  the  policy  it  ap- 
peared, without  dispute,  that  the 
vessel  vwas  burned  while  hauled 
upon  the  beach  near  high  water, 
and  at  low  tide  lying  a  mile  from 
the  water.  Plugs  had  been  taken 
out  of  her  hull  to  permit  the  water 
to  run  in  and  out,  and  her  furni- 
ture, awnings,  etc.,  had  been  re- 
moved. To  prevent  her  moving 
she  was  fastened  to  iron  rails  at 
the  bow  and  on  one  side  of  her 
stern  and  to  her  anchor  on  the 
other.     She  was -wholly  unoccu- 

£ied  at  the  time  of  the  fire,  and 
ad  been  for  more  than  twenty 
days  except  that  workmen  came 
occasionally  for  the  purpose  of 
making  repairs.  Held,  that  the 
complain t-was  properly  dismissed; 
that  the  vessel  was  not  lying  at 
anchor,  and  was  unoccupied  within 
the  meaning  of  the  policy .  Reid 
v.  Lan.  F.  Ins.  Co.  882 

9.  It  was  claimed  by  plaintiff  that 
the  phrase  "  lying  at  anchor  "  was 
a  technical  phraso,  and  evidence 
was  offered  to  show  its  meaning, 
which  was  excluded.  Held  no 
error ;  that  the  language  used 
could  not  contemplate  a  liability 
when  the  vessel  was  practically, 


for  the  time  being,  laid  up  and 
abandoned.  Id. 

10.  A  material  misrepresentation 
made  in  applying  for  a  policy  of 
insurance  will,  although  honestly 
made,  avoid  the  policy.  Armour 
v.  Trans.  F.  Ins.  Co.  450 

11.  So,  a  material  misrepresentation, 
made  by  the  agent  of  the  in- 
sured  for  effecting  the  insurance, 
will  defeat  the  policy,  although 
not  known  to  the  insured,  and 
though  made  without  fraudulent 

'intent  on  the  part  of   the    agent. 

Id. 

12.  Defendant  issued  a  policy  of  in- 
surance upon  plaintiffs*  warehouse, 
by  the  terms  of  which  other  in- 
surance was  permitted  without 
notice,  and  it  was  provided  that 
losses  should  be  apportioned  on 
the  whole  sum  insured,  and  that 
any  misrepresentation  whatever 
should  avoid  the  policy.  Plaintiffs' 
agent,  who  applied  for  the  policy, 
through  mistake,  stated  that  there 
was  already  $200,000  insurance 
upon  the  building;  there  was  in 
fact  but  $30,000.  In  an  action 
upon  the  policy,  held,  that  the 
misrepresentation  was  material  and 
that  the  complaint  was  properly 
dismissed.  Id. 

13.  In  an  action  upon  a  judgment 
rendered  in  Pennsylvania  against 
an  insurance  corporation  of  this 
State,  the  record  of  the  judgment 
produced  in  evidence  showed  ser- 
vice of  summons  upon  the  insur- 
ance commissioner  of  Pennsyl- 
vania. Plaintiff  also  gave  in  evi- 
dence the  statute  of  that  State  es- 
tablishing an  insurance  depart- 
ment, which  prohibits  a  foreign 
insurance  company  from  doing 
business  in  the  State  until  it  has 
filed  a  stipulation  agreeing  that 
process  affecting  the  company 
served  on  the  "  commissioner,  or 
the  party  designated  by  him,  or  the 
agent  specified  by  the  company  to 
receive  service  of  process  for  "the 
said  company,  shall  have  the  same 
effect  as  if  served  personally  on 
the  company  within  the  State," 
and  in  case  the  company  ceases  to 
maintain  such  agent,  that  "such 
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process  may  thereafter  be  served 
on  the  insurance  commissioner." 
The  pleadings  admitted  that  the 
company  was  engaged  in  the  busi- 
ness in  Pennsylvania  when  the  ac- 
tion was  commenced,  and  the  pol- 
icy in  question  was  countersigned 
by  its  State  agent  in  that  State. 
Held,  that  it  was  to  be  presumed 
that  the  required  stipulation  was 
filed ;  that  the  statute  authorized 
the  service  upon  the  commissioner ; 
and  that  the  judgment  stood  on  the 
same  footing  as  If  personal  service 
had  been  made  upon  the  corpora- 
tion.    Pringie  v.  Woohoorth.     502 

14.  Also  held,  that  defendant  was 
not  entitled  to  show,  as  a  defense, 
a  breach  by  plaintiff  of  a  condi- 
tion of  the  policy ;  that  the  Penn- 
sylvania jnagment  was  conclusive 
as  to  any  defense  which  might 
have  been  made  in*  the  action 
wherein  it  was  rendered.  Id. 

15.  Defendant  was  appointed  re- 
ceiver of  said  corporation  before 
the  commencement  of  the  suit  in 
Pennsylvania.  It  did  not  appear 
and  was  not  claimed  that  the  cor- 
poration had  been  dissolved. 
Held,  that  plaintiff  was  not  de- 
barred by  the  appointment  of 
a  receiver  from  maintaining  an  ac- 
tion against  the  corporation  ;  and 
that  the  judgment,  in  the  absence 
of  fraud  or  collusion,  conclusively 
established,  as  against  defendant 
and  the  other  creditors,  the  valid- 
ity and  amount  of  plaintiff's  claim 
upon  his  policy.  Id. 

16.  It  eeeme  that  if  any  reason  ex- 
isted to  question  the  judgment,  it 
was  the  duty  of  the  receiver  to 
have  applied  to  the  court  render- 
ing it  to  reopen  the  judgment  and 
to  permit  him  to  defend.  Id. 


INSURANCE  (LIFE). 

1.  In  an  action  brought  to  dissolve 
an  insolvent  life  insurance  com- 
pany, and  to  distribute  its  assets, 
certain  policy-holders  were  allowed 
to  intervene.  Upon  motion  of  their 
attorneys,  the  Special  Term  ordered 
a  reference  to  take  proof  and  re- 
commend whether  any  allowances 
should  be  made  to  said  attorneys, 
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or  if  so,  to  what  amount.  Subse- 
quently, a  motion  to  resettle  and 
modify  the  terms  of  said  order,  so 
as  to  show  a  granting  or  denial  of 
the  applications  for  allowance,  was 
denied.  Both  orders  were  reversed 
by  the  General  Term.  Held,  that 
its  decision  was  not  reviewable 
here,  as  the  orders  were  entirely 
discretionary.  AUy.-Genl.  v.  Oont. 
L.  Ins.  Go.  45 

2.  Under  the  Act  of  1840  (Chap.  80, 
Laws  of  1840),  providing  for  in- 
surance on  the  fives  of  husbands 
for  the  benefit  of  their  wives,  an 
assignment  by  a  married  woman  of 
a  policy  of  insurance  on  the  life  of 
her  husband  cannot  be  attacked  by 
a  creditor  of  the  wife  on  the 
ground  that  the  policy  was  not  as- 
signable.   SmiUie  v.  Quinn.      492 

8.  It  eeeme  that  only  the  wife,  or  her 
personal  representatives,  can  avoid 
the  assignment.  Id. 

4.  Where  a  married  woman,  during 
the  life  of  her  husband,  assigned 
such  a  policy  in  trust  for  the  bene- 
fit of  her  children,  held,  that  her 
judgment  creditors  could  not  at- 
tack the  assignment  as  fraudulent; 
that  as  the  creditors  could  not  take 
the  policy  so  as  to  bar  her  right,  it 
was  no  fraud  for  her  to  make  the 
assignment.  Id. 


INTEREST. 

Interest  was  allowed  upon  a  balance 
for  moneys  loaned,  due  prior  to 
January  1,  1880,  when  the  act 
changing  the  rate  of  interest  went 
into  effect  (Chap.  588,  Laws  of  1879) 
at  seven  per  cant,  up  to  that  date, 
and  at  six  per  cent  thereafter.  Held 
no  error ;  that  on  that  date  plaintiff 
had  a  vested  right  to  so  much  of 
the  interest  as  had  accrued  at  the 
rate  fixed  by  law  prior  thereto,  of 
which  right  the  act  did  not  attempt 
to  deprive  him,  and  could  not,  had 
•  it  so  attempted.  Reese  v.  Rvther- 
furd.  644 

Where  property  allowed  in  ac- 
tion against  stockholder  of  manufac- 
turing corporation  to  charge  him  with 
an  indebtedness  of  the  corporation. 

See  Wheeler  v.  Millar.  858 

93 


738 


INDEX. 


INTERPLEADER. 

1.  The  amount  due  from  a  plaintiff 
cannot  be  the  subject  of  contro- 
versy in  an  action  of  interpleader  , 
the  action  can  only  be  maintained 
when  plaintiff  admits  liability,  for 
the  full  amount  claimed,  to  one  or 
the  other  of  the  claimants.  B.  & 
0.  B.  B.  Co.  v.  Arthur.  234 

2.  Plaintiff  in  such  an  action  must 
also  show  that  there  is  a  question 
as  between  the  claimants  to  be 
tried,  and  that  he  will  incur  hazard 
in  paying  to  either.  Id. 

3.  Plaintiff  bought  of  defendant  A. 
a  quantity  of  merchandise;  the 
latter  brought  suit  in  Kings  county 
to  recover  the  purchase-price.  De- 
fendant P.,  as  receiver  of  a  corpora- 
tion, presented  to  plaintiff  an  ac- 
count, including  said  merchandise, 
with  a  notice  as  follows:  "  I  am 
not  prepared  to  say  you  should  pay 
me,  but  I  caution  you  against  pay- 
ing any  one  but  me,"  giving  as  a 
reason  that  upon  the  adjustment 
of  the  accounts  between  such  cor- 
poration and  A.,  it  might  be  found 
that  he  (P.)  was  entitled  to  receive 
payment.  A  motion  was  made  in 
that  action  by  defendant  (the  plaint- 
iff here),  to  substitute  P.  as  de- 
fendant, and  for  leave  to  pay  the 
money  into  court.  P.  appeared  by 
counsel  and  orally  claimed  the 
money,  but  stated  no  reason  for  his 
claim ;  the  motion  was  denied.  In 
this  action  of  interpleader,  brought 
in  New  York  city,  plaintiff  ad- 
mitted in  its  complaint  the  indebt- 
edness, less  $21.83  due  for  freights, 
and  averred  that  it  was  unable  to 
determine  which  of  the  defendants 
it  ought  to  pay.  Upon  the  com- 
plaint and  affidavits  showing  the 
facts,  and  on  appeal  from  an  order 
of  Special  Term,  an  order  was 
granted  by  the  General  Term  allow- 
ing plaintiff  "  to  pay  into  court  the 
amount  stated  in  the  complaint  to 
be  due,"  after  deducting  costs,  and 
thereupon  directing  that  it  be  dis- 
charged from  liability,  also  requir- 
ing defendants  to  interplead.  Held 
error;  that  it  was  not  authorized 
by  section  820  of  the  Code  of 
Civil  Procedure,  as  that  applies 
only  to  proceedings  by  motion,  and 


by  a  defendant ;  also  that  the  ac- 
tion was  not  maintainable,  as 
plaintiff  did  not  admit  the  whole 
sum  due  for  which  A.  brought  suit, 
and  as  plaintiff  did  not  snow  any 
hazard  in  paying  according  to  its 
contract.  Id. 


JUDGMENT. 

1.  Where  one  wrongfully  erects  and 
maintains  a  dam  upon  his  lands, 
which  sets  back  the  water  of  the 
stream  upon  the  lands  of  a  neigh- 
bor, a  judgment  is  proper  directing 
the  lowering  of  the  dam  to  such  a 
height  as  will  abate  the  nuisance. 
Bothery  v.  N.  Y.  Rubber  Co.       30 

2.  A  court  of  equity  may  adapt  its 
relief  to  the  exigencies  of  the  case. 
It  may,  when  that  is  all  the  relief 
needed,  order  a  sum  of  money  to 
be  paid  plaintiff  and  give  him  a 
personal  j udgment  therefor.  Mur- 
iha  v.  Curley.  372 

3.  Plaintiffs  complaint  alleged  in  sub- 
stance that  on  and  prior  to  April, 
1872,  defendant  D.  was  indebted  to 
him  in  the  sum  of  $500,  to  defend- 
ant C.  $500,  and  to  one  F.,  $300, 
which  was  all  of  his  indebtedness ; 
that  in  that  month  D.  owned  per- 
sonal property  worth  $3,500,  upon 
which,  for  the  purpose  of  hin- 
dering, delaying  and  defraud- 
ing creditors,  he  executed  a 
chattel  mortgage  to  C,  nominally 
for  $3,100,  which  mortgage  waa 
kept  on  foot  by  renewals  and  new 
mortgages  until  October,  1878, 
when  C.  foreclosed,  although  there 
was  nothing  actually  due  him 
thereon,  and  converted  the  pro- 
ceeds of  the  property  to  his  own 
use  ;  that  plaintiff  recovered  judg- 
ment on  his  claim  for  over  $700, 
on  which  execution  was  issued  and 
returned  unsatisfied.  Plaintiff 
prayed  judgment  that  defendants 
"be  compelled  to  pay  him"  the 
amount  of  his  judgment.  C,  who 
alone  appeared,  answered,  admit- 
ting the  giving  of  the  mortgage 
and  its  foreclosure,  but  denying 
the  other  allegations  of  the  com- 
plaint. The  cause  was  noticed  for 
trial  for'* a  jury  or  trial  term,'* 
and,  a  trial  by  jury  having  been 
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waived,  was  tried  by  the  court. 
Plaintiff  gave  evidence  tending  to 
establish  the  allegations  of  the 
complaint,  and  the  court  found  that 
the  chattel  mortgages  were  made 
by  D.  and  received  by  C,  with  in- 
tent to  hinder,  delay  and  defraud 
plaintiff  and  F. ;  that  C.  was  liable 
jointly  with  D.  for  plaintiffs  dam- 
ages ;  i.  e.t  the  amount  of  his  judg- 
ment and  interest,  and  directed 
judgment  against  them  for  that 
amount.  Held  no  error  ;  that  the 
action  was  in  the  nature  of  a 
creditor's  bill ;  that  the  judgment 
prayed  for  and  rendered  was  cor- 
rect, and  did  not  stamp  the  action 
as  a  legal  instead  of  an  equitable 
one;  mat  C.  could  properly  be 
called  upon  to  pay  plaintiff's  claim 
out  of  the  moneys  received  by  him 
from  the  debtors  property  or  to 
the  extent  of  the  value  of  such 
property  taken  and  converted  by 
him.  Id. 

4.  This  action  was  brought  to  set 
aside,  as  having  been  obtained  by 
fraud,  a  transfer  by  plaintiff  to  his 
partner,  defendant  D.,  of  the  in- 
terest of  the  former  in  the  copart- 
nership property  and  in  certain 
real  estate  claimed  by  him  to  have 
been  such  property,  and  to  set  aside 
a  general  assignment  for  the  bene- 
fit of  creditors  of  the  property 
subsequently  made  by  D.  to  de- 
fendant W.  The  other  defendants, 
judgment  creditors  of  the  firm, 
were  made  parties,  to  have  their 
judgments  declared  to  be  a  lien 
upon  the  real  estate.  D.  answered, 
denying  the  fraud  or  that  the  real 
estate  was  copartnership  property. 
W.  answered,  denying  the  com- 
plaint The  judgment  creditors 
answered,  admitting  the  complaint, 
asking  that  the  transfers  be  de- 
clared fraudulent  and  void,  and  that 
a  receiver  of  the  property  be  ap- 
pointed. No  copy  of  this  answer 
was  served  upon  the  attorneys  for 
D.  or  W.  D.  died,  and  without  a 
revival  of  the  action  against  his 
representatives,  the  attorney  for 
the  judgment  creditors,  having 
served  notice  of  trial  on  the  attor- 
ney for  plaintiff  alone,  brought  the 
case  to  trial  and  obtained  judgment 
by  default  against  W.,  declaring 
the  assignment  void  and  directing 


payment  of  their  claims,  by  a 
receiver  who  had  been  appointed, 
out  of  funds  arising  from  the  sale 
of  the  real  estate.  The  cause  was 
not  noticed  by  plaintiff  or  the  other 
defendants.  Held,  that  a  motion 
on  the  part  of  W.  to  set  aside  the 
judgment  was  improperly  denied  ; 
that  the  judgment  creditors  were 
not  in  position  to  take  judgment 
against  their  co-defendant  without 
having  served  upon  him  a  copy 
of  their  answer,  as  required  by  the 
Code  of  Civil  Procedure  (§  521) 
and  also,  a  notice  of  trial ;  that  no 
waiver  of  the  objection  that  answer 
had  not  been  served  could  be  pre- 
sumed, as  the  iodgment  was  by 
default  and  without  notice;  also, 
that  D.  was  a  necessary  party  and 
the  action  could  not  legally  proceed 
without  being  revived  against  his 
representatives.  Edward*  v .  Wood- 
ruff. 396 

When  condition  in  judgment  of. 

foreclosure  of  mortgage  claimed  to  be 
lost  requiring  plaintiff  to  give  bond  is 
erroneous. 

See  Stoddard  v.  Gailor.  575 

See  Foreign  Judgments. 
JUDICIAL  SALE. 

1.  It  is  the  duty  of  the  sheriff  in 
making  a  sale  on  execution  to  de- 
mand payment  for  property  sold  ; 
if  not  paid,  he  must  then  and  there 
avoid  the  sale  and  resell  or  post- 
pone the  sale,  giving  notice  thereof. 
Uobinson  v.  Brennan.  208 

2.  If  he  closes  the  sale  and  gives 
credit  or  takes  any  thing  but 
money  in  payment,  and  delivers 
the  property  to  the  purchaser, 
what  he  receives  must  be  treated 
as  money  and  accounted  for  by 
him  as  such.  Id. 

When    purchaser    on   fore- 

closure  sale  wiu  not  be  compelled  to 
complete  purchase  because  of  non- 
joinder of  parties. 

See  Dodd  v.  NeUson.*  248 


JURISDICTION. 
1.  No  court  can  audit  a  claim  against 
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a  county,  or  order  any  such  claim 
to  be  paid  by  the  county  treasurer, 
except  by  authority  of  some  stat- 
ute.   In  re  Tinsley.  281 

2.  The  Supreme  Court  has  no  power 
under  the  Code  of  Civil  Procedure 
(§  817)  to  consolidate  two  actions 
for  partition,  where  the  subject  of 
the   one   is   land    situate   in  one 

•  county,  and  of  the  other  land  in 
another  county,  and  where  one  or 
more  of  the  parties  to  the  one  are 
not  parties  to  or  interested  in  the 
subject  of  the  other  action.  Mayor 
v.  Coffin.  312 

8.  When  the  State  prescribes  con- 
ditions under  whicn  a  court  may 
act,  those  conditions  cannot  be  dis- 
pensed with  by  litigants.  Davids- 
burgh  v.  Knick.  L.  Ins.  Co.       526 

4.  The  provision  of  the  act  of  1870, 
in  reference  to  the  City  Court  of 
Brooklyn  (Subd.  5,  §  2,  chap.  470, 
Laws  of  1870)  conferring  jurisdic- 
tion on  that  court,  "  where  any  of 
the  defendants  shall  reside  or  be 
personally  served  with  the  sum- 
mons within  the  said  city,"  applies 
to  natural  persons  and  not  to  corpo- 
rations, id. 

5.  In  an  action  in  said  court,  com- 
menced in  1872,  against  a  domestic 
corporation,  the  summons  was 
served  upon  the  secretary  of  the 
defendant,  in  the  city  of  Brooklyn, 
where  he  resides.  Defendant  ap- 
peared generally  in  the  action  and 
answered,  and  in  no  manner  before 
trial  complained  that  it  was  not 
regularly  in  oourt,  or  that  the  court 
had  not  jurisdiction.  On  the  trial 
it  appeared  that  defendant  was 
established  and  transacted  its  gen- 
eral business  in  the  city  of  New 
York,  and  at  the  close  of  plaintiff's 
case,  the  court,  on  motion  of  the 
defendant's  counsel,  dismissed  the 
complaint  for  want  of  jurisdiction. 
Held  no  error ;  that  the  court  could 
not  acquire  jurisdiction  of  the  ac- 
tion by  consent,  and  might,  when- 
ever its  attention  was  called  to  the 
matter,  refuse  to  exceed  the  powers 
conferred  upon  it  by  the  statute. 

Id. 


When  General  Term  hoe  not  ja- 


risdiction  to  reverse  order  not  appealed 
from. 

SeeB.db  O.R  R  Go.  v.  Arthur. 

284 


JURY. 

When  action  is  for  equitable 

relief  defendant  not  entitled  to  jury 

See  FarvoeU  v.  I.  &  T.  If  at.  Bk. 

488 


LANDLORD  AND  TENANT. 

When  in  action  of  ejectment 

aoainst  tenant  the  landlord  is  on  ap- 
plication made  party  plaintiff  cannot 
question  validity  of  lease. 

See  Garleton  v.  Darcy.  566 

See  Lease. 


LARCENY. 

On  the  trial  of  an  indictment  for  lar- 
ceny, it  appeared  that  the  prisoner 
H.,  who  was  a  saloon-keeper,  re- 
ceived from  R.  a  $20  gold  piece  out 
of  which  to  take  pay  for  twenty- 
five  cents  worth  of  liquor;  not  be- 
ing able  to  make  change,  H.  was 
requested  by  R.  to  go  out  and  get 
the  change;  he  went  out  and  lost 
the  money  gambling.  Held,  that 
H.  was  properly  convicted  of  the 
crime  charged.  Justices,  etc.,  v. 
People,  ex  rel.  Henderson.  12 


LEASE. 

1.  In  an  action  upon  a  lease  under 
seal  of  rooms  for  an  office,  to  re- 
cover rent  accruing  for  the  last 
half  year  of  the  term,  the  com- 
plaint alleged  an  occupation  by 
the  defendant  during  the  whole 
term.  The  answer  did  not  deny 
this,  but  set  up  as  a  counter-claim 
that  the  lessor  permitted  the  rooms 
above  those  leased  to  defendant  to 
be  used  and  occupied  by  persons 
who  carried  on  a  noisy  mecnanical 
business,  using  printing-presses, 
and  also  weights  which  were 
thrown  down  upon  the  floor,  caus- 
ing great  noise,  and  thereby  inter- 
fering with  defendant's  use  and 
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occupation  of  his  rooms,  and  pre- 
venting him  from  carrying  on  his 
professional  business  therein ;  that 
defendant  by  reason  thereof  was 
compelled  on  divers  occasions  to 
leave  his  rooms,  and  that  thereby 
the  ceilings  were  broken  and  wa- 
ter leaked  through,  damaging  his 
books  and  furniture.  Held,  that  a 
demurrer  to  the  answer  was  prop- 
erly sustained  ;  that  conceding  the 
facts  stated  constituted  a  cause  of 
action  against  plaintiff,  they  did 
not  constitute  a  counter-claim 
under  the  Code  of  Civil  Procedure 
(§  501).    Bored  v.  Lawton.       298 

2.  It  teem*  that  a  covenant  of  quiet 
enjoyment  is  implied  in  a  lease 
under  seal  for  a  term  not  exceed- 
ing three  years.  Id. 

8.  An  eviction,  however,  either  ac- 
tual or  constructive,  is  necessary 
to  constitute  a  breach  of  this  cove- 
nant. Id. 

4.  There  cannot  be  a  constructive 
eviction,  without' abandonment  of 
possession.  Id. 

5.  Where  a  right  of  re-entry  is  re- 
served in  a  lease,  in  case  of  failure 
of  the  lessee  to  perform  a  cove- 
nant on  his  part,  an  acceptance  by 

•  the  lessor  of  rent  accruing  after  a 
breach  of  the  covenant,  with 
knowledge  on  his  part  of  such 
breach,  is  a  waiver  of  the  forfeit- 
ure and  an  affirmance  of  the  lease. 
Conger  v.  Duryee.  594 

6.  Such  affirmance  is  equivalent  to  a 
new  lease  with  the  same  covenants, 
and  a  right  of  re-entry  may  not  be 
based  upon  any  prior  breach;  it 
can  only  arise  in  case  of  a  new  and 
positive  breach  of  the  covenant, 
accruing  subsequent  to  its  affirm- 
ance. Id. 

7.  Where,  therefore,  a  lessee  cove- 
nanted to  pay  taxes  assessed  upon 
the  premises  during  the  term, 
and  after  default  in  payment  the 
lessor,  with  knowledge  thereof, 
accepted  rent  which  subsequently 
accrued,  held,  that  the  covenant 
thereafter  only  operated  from  the 
time  of  Buch  acceptance;  that  as 
to  the  prior  breach  the  lease  stood 


as  if  no  right  of  re-entry  was  re- 
served, and  that  an  action  to  re- 
cover possession  because  of  a 
breach  could  only  be  sustained  by 
showing  a  failure  to  pay  taxes  as- 
sessed after  such  acceptance .      Id. 


WUh  covenant  as  to  purchase, 


construed. 
See  HeUman  v.  Lazarus.    (Mem.) 

672 

See  Landlord  and  Tenant. 


LIENS. 

1.  An  action  is  not  maintainable  by 
a  junior  mortgagee  to  reach  surplus 
moneys  arising  on  sale  upon  fore- 
closure of  the  senior  mortgage ; 
notwithstanding  the  foreclosure, 
the  junior  mortgage  continues  a 
lien,  and  as  such  follows  the  sur- 
plus, and  his  remedy  is  to  enforce 
his  claim  thereto  in  the  court 
which  rendered  the  judgment  of 
foreclosure.  Flies*  v.  Buckley.  286 

2.  So,  also,  as  to  any  other  claim  to  a 
lien  upon  the  fund,  the  question 
as  to  whether  it  is  a  lien,  and  if 
so,  in  what  order  it  should  be  paid, 
may  be  determined  in  proceedings 
for  the  distribution  of  the  surplus, 
and  an  independent  action  is  not 
proper.  Id. 

8.  In  an  action  to  reach  surplus 
moneys,  the  complaint  alleged  that 
plaintiff  F.  individually  held  a 
second  mortgage  on  the  premises, 
and  that  the  plaintiffs  as  executors 
held  two  deficiency  judgments 
arising  on  foreclosure  of  mortgages 
on  other  premises  against  defend- 
ant B.,  as  administrator  with  the 
will  annexed,  of  the  mortgagor. 
The  judgment  asked  was  that  the 
amount  due  F.  on  his  judgment  be 
first  paid,  and  then  the  two  de- 
ficiency judgments  in  preference 
to  the  claims  of  other  creditors. 
On  demurrer  held,  that  there  was 
a  misjoinder  of  parties  plaintiffs, 
and  of  causes  of  action  ;  also  that 
the  facts  stated  did  not  constitute 
a  cause  of  action.  Id. 
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4.  It  seems  that  the  action  could  not 
be  maintained  by  plaintiffs  in  their 
representative  capacity  as  one  to 
reach  equitable  interests,  as  they 
were  not  execution  creditors.     Id. 

5.  It  seems,  also,  they  gained  no 
priority  over  other  creditors  of  the 
mortgagor  or  his  estate,  because  of 
their  judgments  being  against  the 
administrator;  that  they  could  be 
paid  only  in  due  course  of  adminis- 
tration. Id. 

6.  Where  securities  are  pledged  to  a 
banker  or  broker  for  the  payment 
of  a  particular  loan  or  debt,  he  has 
no  lien  upon  the  securities  for  a 
general  balance  or  for  the  pay* 
ment  of  other  claims.  Wyckoff  v. 
Anthony.  442 

See  Mechanics'  Liens. 
Pledge. 


LIMITATIONS  OP  ACTIONS. 

Although  cash  items  form  no  part  of 
a  mutual,  open  and  running  ac- 
count, so  as  to  take  them  out  of 
the  operation  of  the  statute  of  lim- 
itations, cash  payments  made  and 
received  to  be  applied  on  general 
account,  and  on  account  of  actual 
or  supposed  indebtedness,  extin- 
guished pro  tanto  the  indebtedness, 
and  if  in  any  instance  made  in  ad- 
vance, will  apply  to  extinguish  the 
next  indebtedness,  and  the  Btatute 
of  limitations  has  no  application. 
Raux  v.  Brand.  309 


LOST  INSTRUMENTS. 

1.  In  an  action  to  foreclose  a  mortgage 
executed  by  defendant  G.  to  H. , 
plaintiffs' x  intestate,  it  appeared 
that  H.  died  in  August,  1874;  that 
on  the  first  of  May  preceding  he 
had  the  mortgage  and  accompany- 
ing bond  in  his  possession  ;  no  as- 
signment by  him  was  shown  and 
no  assignment  appears  upon  the 
county  records.  Soon  after  the 
death  of  H.  one  of  the  plaintiffs 
examined  the  trunk  in  which  the 
deceased  kept  his  papers ;  he  found 
it  open  and  the  papers  mixed  to- 
gether,  but  did  not  find  the  bond 
and  mortgage,  and  plaintiffs,  al- 


though they  have  made  diligent 
search  and  inquiry,  have  not  since 
been  able  to  find  them.  This  suit 
was  commenced  in  April,  and  tried 
in  October,  1880.  Before  bringing 
it  plaintiffs  notified  G.  of  the  loss. 
Down  to  the  time  of  the  trial  no 
person  other  than  plaintiffs  had 
claimed  payment  of  the  bond,  or 
given  the  mortgagor  notice  of  any 
claim  thereon.  The  court  gave  the 
usual  judgment  of  foreclosure,  but 
on  condition  that  plaintiffs  execute 
to  G.  a  bond  conditioned  to  indem- 
nify him  from  loss  or  damage. 
Held,  that  under  the  circumstances 
defendants  could,  in  good  faith,  pay 
the  bond  and  mortgage  to  plaintiffs, 
and  by  such  payment  be  protected 
from  any  other  claimant ;  and  that, 
therefore,  the  condition  was  er- 
roneously imposed.  Stoddard  v. 
Oailor.  575 

2.  Where  the  contents  of  an  instru- 
ment alleged  to  have  been  de- 
stroyed are  sought  to  be  proved  by 
oral  evidence  it  is  for  the  court  to 
determine  whether  the  evidence 
establishes  the  destruction,  and 
whether,  if  established,  the  de- 
struction was  not  intended  to  in- 
jure the  opposite  party  or  to  create 
an  excuse  for  its  non-production. 
Mason  v.  IAJbbey.  688 


MANDAMUS. 
When   mandamus  proper    to 


compel  supervisor,  where  collector  has 
not  filed  requisite  bond,  to  deliver  up 
assessment-roll  so  that  it  may  be  given 
to  the  sheriff  for  collection. 
See  People,  ex  rel.  v.  Rardenburgh. 

411 

— —  When  proper,  to  compel  regis* 
trar  of  arrears  in  the  city  of  Brooklyn 
to  accept  tender  of  arrears  of  taxes 
and  assessments. 

See  People,  ex  rel.  v.  O'Keefe.    419 


MANUFACTURING  CORPORA- 
TIONS. 

1.  A  corporation  having  been  organ- 
ized under  the  General  Manufactur- 
ing Act  (Chap.  40,  Laws  of  1848,  as 
amended  by  chap.    888,  Laws  of 
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1858),  with  a  nominal  capital  of 
$2,500,000,  divided  into  shares  of 
$100  each,  a  proposition  was  made 
to  its  board  of  trustees  to  sell  to  it 
certain  patents  and  property  for 
$2,500,000,  and  to  receive  in  pay- 
ment the  whole  capital  stock,  the 
vendors,  however,  to  deliver  nine 
thousand  of  the  snares  to  the  trus- 
tees ;  six  thousand  thereof  to  he 
sold  for  $50  per  share,  $50,000  of 
the  purchase-price  to  be  paid  to  the 
vendors,  and  the  balance  to  be  paid 
over  to  the  treasurer  of  the  com- 
pany for  its  use.  This  proposition 
was  accepted,  and  subscriptions 
were  opened  for  the  six  thousand 
shares.  When  all  of  it  was  sub- 
scribed for  the  transfer  was  made 
and  the  whole  capital  stock  issued 
to  the  vendors  in  one  certificate. 
On  the  Bame  day  this  was  returned 
and  canceled,  certificates  for  the 
nine  thousand  shares  were  issued 
to  the  trustees,  and  the  six  thousand 
shares  were  transferred  to  the  sub- 
scribers. Defendant  subscribed  and 
paid  for  five  hundred  shares,  at  $50 
per  share.  In  an  action  brought  by 
a  creditor  of  the  company  to  en- 
force the  liability  for  the  company's 
debts,  imposed  by  said  act  (§  10) 
upon  the  stockholders,  until  the 
whole  capital  stock  has  been  paid 
in,  all  of  the  trustees  were  called 
as  witnesses,  and  each  testified  that 
he  acted  in  good  faith  in  the  trans- 
action and  believed  the  property 
purchased  to  be  worth  $2,500,000, 
and  other  evidence  was  given  tend- 
ing to  show  they  had  good  grounds 
for  such  belief.  Held,  that  the 
question  was  properly  submitted  to 
tne  jury,  as  to  whether  the  pur- 
chase and  issue  of  the  stock  for  the 
property  was  in  good  faith,  or  sim- 
ply a  scheme  to  evade  the  statute  ; 
and  that  the  evidence  justified  a 
verdict  for  defendant.  Lake  Su- 
perior Iron  Co.  v.  Drexel.  87 

2.  Under  the  provision  of  the  act  of 
1863  (§  2,  chap.  63,  Laws  of  1863), 
"  to  extend  the  operation  and  ef- 
fect "  of  the  General  Manufactur- 
ing Act,  which  provides  that  the 
corporations  formed  under  it "  shall 
be  subject  to  all  the  provisions, 
duties  and  obligations "  of  the 
original  act,  the  provision  of  said 
act  (§  18,  chap.  40,  Laws  of  1848), 


making  stockholders  "liable  for 
all  debts  that  may  be  due  and  ow- 
ing to  their  laborers,  servants  and 
apprentices  for  services  performed 
for  such  corporation,"  is  made  ap- 
plicable to  stockholders  of  corpo- 
rations organized  under  said  act  of 
1863.     Wakefield  v.  Fargo.       213 

8.  Where  stock  in  such  a  corporation 
is  transferred  by  one  acting  as 
agent  for  the  owner,  and  the  as- 
signee receives  a  certificate  and  ap- 
pears as  a  stockholder  on  the  books 
of  the  corporation,  he  is,  as  between 
himself  and  the  creditors  of  the 
corporation,  a  stockholder.        Id. 

4.  One  employed  at  a  yearly  salary 
as  a  book-keeper  and'general  man- 
ager is  not  a  laborer,  servant  or 
apprentice  within  the  meaning  of 
the  provision  last  mentioned.   Id. 

5.  It  seems  that  the  services  referred 
to  are  menial  or  manual  services 
performed  by  one  of  a  class  whose 
members  usually  look  to  the  re- 
ward of  a  day's  labor  or  service  for 
immediate  or  present  support.  Id. 

6.  In  an  action  under  the  General 
Manufacturing  Act  (§  10,  chap. 
40,  Laws  of  1848),  against  an  al- 
leged stockholder  of  a  corporation 
organized  under  it,  to  charge  him 
with  an  indebtedness  of  the  corpo- 
ration, on  the  ground  that  the 
capital  stock  had  not  been  fully 
paid  in,  it  appeared  that  defendant 
was  one  of  the  original  corporators 
and  signed  the  articles  of  incorpo- 
ration ;  that  he  subscribed  for  fifty 
shares  of  the  stock,  but  did  not 
pay  for  them ;  that  he  was  a  trustee 
and  the  secretary  of  the  corpora- 
tion and  actively  engaged  in  its 
management,  and  that  he  appeared 
upon  the  books  of  the  corporation 
as  a  stockholder.  Held,  tnat  this 
evidence  was  sufficient  to  justify  a 
finding  that  defendant  was  a  stock- 
holder ;  that  neither  the  issuing  of 
a  certificate,  nor  payment,  was  es- 
sential to  make  him  such.  Wheeler 
v.  Millar.  853 

7.  Defendant  set  up  as  an  equitable 
offset  an  alleged  indebtedness  of 
the  corporation  to  him.  It  appeared 
that  the  amount  of  his  claim  was 
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leas  than  the  amount  due  upon 
his  subscription  for  stock.  Hddy 
that  defendant  was  not  entitled  to 
the  offset  claimed;  that  he  was 
bound  first  to  pay  hie  own  debt  to 
the  corporation,  and  only  in  case 
there  was  a  balance  due  him  after 
such  payment  was  he  entitled  to 
an  allowance  to  the  extent  of  that 
balance ;  that  it  was  immaterial 
that  his  claim  had  not  been  actually 
applied  on  the  subscription,  as 
plaintiff  had  a  right  to  insist  that 
equitably  it  should  be  so  applied 
when  defendant  stands  upon  an 
equitable  right.  Id. 


8.  Also  held,  that  it  was  not 
sary  that  defendant's  indebtedness 
to  the  corporation  should  have  been 
pleaded,  as  it  was  not  required  of 
plaintiff  to  anticipate  the  defense. 

Id. 

9.  Also  fcfci,  that  it  was  no  answer 
that  defendant's  liability  upon  his 
subscription  could  not  be  asserted 
in  this  action  ;  that  plaintiff  had 
the  right  to  contend  that,  as  defend- 
ant's claim  could  apply  only  on  one 
liability,  the  other  remained,  and 
could  insist  that  no  equitable  right 
arose  against  the  statutory  liability. 

Id. 

10.  The  referee  computed  the  interest 
on  plaintiff's  demand  from  the  date 
on  which  it  became  due  from  the 
company,  instead  of  from  the  date 
of  the  commencement  of  the  ac- 
tion; the  indebtedness  was  less 
than  defendant's  liability  as  a 
stockholder,  and  the  allowance  of 
interest  did  not  swell  it  beyond  that 
limit.    Held  no  error.  Id, 

11.  Where  the  trustees  of  a  manu- 
facturing corporation  in  good  faith 
assigned  and  transferred  all  of  its 
property  in  settlement  of  a  judg- 
ment against  the  corporation,  the 
value  of  the  property  not  being 
more  than  the  amount  of  the 
judgment,  and  the  corporation 
having  no  other  means  with  which 
to  pay  the  same,  and  where  all  of 
the  stockholders  had  knowledge  of 
the  transfer,  at  or  about  the  time 
it  was  made,  and  for  four  years 
took  no  steps  to  impeach  or  ques- 
tion the  same,  held,  that  an  action 


was  not  maintainable  thereafter  to 
set  aside  the  transfer,  either  by  the 
corporation  or  its  stockholders, 
even  conceding  the  trustees  had  no 
power  to  make  it.  8.  H.  B.  Co.  v. 
E.  H.  B.  M.  Co.  007 

12.  It  seems  that  this  would  be  so  if 
the  transferee  had  knowledge  at 
the  time  of  the  transfer  that  the 
action  of  the  trustees  was  ultra 
vires.  Id. 

18.  It  seems,  also,  that  the  provision 
of  the  Revised  Statutes  (1  R.  8. 
608. 1 4)  prohibiting  a  corporation 
whicn  has  refused  payment  of  its 
obligations  in  money  from  trans- 
ferring any  of  its  property  in  pay- 
ment of  a  debt  has  no  application 
to  such  an  action,  as  it  is  not  a 
creditor  who  seeks  to  impeach  the 
transfer.  Id. 


MARRIAGE. 

1.  It  is  no  defense  to  an  action  for 
divorce  a  vinculo  where  the  parties 
were  married  in  another  State, 
that,  by  a-  decree  of  divorce  dis- 
solving a  former  marriage  of 
plaintiff,  he  was  prohibited  from 
marrying  again  at  the  time  the 
second  marriage  was  contracted; 
and  this,  although  it  appears  that 
the  parties  were,  at  the  time  of 
their  marriage,  residents  of  this 
State,  and  for  the  purpose  of  evad- 
ing its  law  went  to  the  other  State 
returning  hither  immediately  after 
their  marriage  and  have  Bince 
lived  in  this  State.  Thorp  v.  Thorp. 

2.  The  marriage,  if  valid  under  the 
laws  of  the  State  where  it  was  con- 
tracted, is  valid  here,  and  every 
right  and  privilege  growing  out  of 
the  relation  so  established  attaches 
to  each  party  thereto.  Id. 


MARRIED  WOMEN. 

1.  A  married  woman  cannot  bind  her- 
self by  contract,  unless,  first,  the 
obligation  was  created  by  her  in  or 
about  carrying  on  her  trade  or 
business  ;  second,  the  contract  re- 
lates'to,  or  is  made  for  the  benefit 


INDEX. 


745 


of  her  separate  estate  ;  third,  in- 
tention to  charge  her  separate 
estate  is  expressed  in  the  instru- 
ment or  contract  by  which  the 
liability  is  created;  fourth,  the 
debt  was  created  for  property  pur- 
chased by  her.  Saratoga  Co.  Bk. 
v.  Pruyn.  250 

2.  Where  a  promissory  note  made  by 
a  married  woman,  payable  to  the 
order  of  her  husband,  is  indorsed 
and  presented  by  him  to  a  bank  for 
discount,  no  implication  or  pre- 
sumption can  be  drawn  from  the 
form  of  the  note,  or  from  the  fact 
that  she  gave  it  to  her  husband  to 
be  discounted  that  she  is  to  be 
benefited  by  it  in  her  business  or 
estate,  and  to  give  it  vitality  it 
must  be  made  to  appear  by  evi- 
dence aliunde  that  it  was  made  for 
such  purpose.  Id. 

&  The  fact  that  she  owns  a  separate 
estate  is  not  alone  sufficient.       Id. 

4  In  an  action  against  defendant,  a 
married  woman,  upon  such  a  note, 
it  appeared  that  when  her  hus- 
band presented  the  original  note, 
of  which  the  one  in  suit  was  a  re- 
newal, to  plaintiff  for  discount,  he 
represented  that  she  wanted  the 
money  to  make  repairs  upon  her 
real  estate;  the  money  was  de- 
posited to  his  credit,  and  was  sub- 
sequently drawn  out  by  him  on 
checks  signed  by  her.  It  appeared 
and  the  court  found  that  the  note 
was  not  in  fact  made  for  the  benefit 
of  her  separate  estate,  and  no  por- 
tion of  the  avails  were  used  for 
that  purpose ;  also  that  defendant's 
husband  was  not  her  agent,  and 
had  no  authority  to  make  the  rep- 
resentations. Held,  that  defendant 
was  not  liable ;  and  that  she  was 
not  estopped  from  questioning  her 
liability  because  of  the  checks,  as 
they  were  not  exhibited  to  or  relied 
upon  by  plaintiff  in  making  the 
discount.  Id. 

5.  Under  the  Act  of  1840  (Chap.  80, 
Laws  of  1840),  providing  for  insur- 
ance on  the  lives  of  husbands  for 
the  benefit  of  their  wives,  an 
assignment  by  a  married  woman 
of  a  policy  of  insurance  on  the  life 
of  her  husband  cannot  be  attacked 

Sickels  —  Vol.  XL V.        94 


by  a  creditor  of  the  wife  on  the 
ground  that  the  policy  was  not 
assignable.    SmUlie  v.  Quinn.    402 

6.  It  seem*  that  only  the  wife,  or  her 
personal  representatives,  can  avoid 
the  assignment.  Id. 

7.  Where  a  married  woman,  during 
the  life  of  her  husband,  assigned 
such  a  policy  in  trust  for  the  bene- 
fit of  her  children,  held,  that  her 
judgment  creditors  could  not  attack 
the  assignment  as  fraudulent ; 
that  as  the  creditors  could  not  take 
the  policy  so  as  to  bar  her  right, 
it  was  no  fraud  for  her  to  make 
the  assignment .  Id . 


MASTER  AND  SERVANT. 

1.  The  rule  relieving  a  master  from 
liability  for  a  malicious  injury  in- 
flicted by  his  servant,  when  not 
acting  within  the  scope  of  his  em- 
ployment, does  not  apply  as  be- 
tween a  common  carrier  of  passen- 
gers and  a  passenger.  'Stewart  v. 
B.  <fc  C.  T.  R  R  Go.  588 

2.  Such  a  carrier  undertakes  to  pro- 
tect the  passenger  against  any  in- 
jury arising  from  the  negligence 
or  willful  misconduct  of  its  ser- 
vants while  engaged  in  performing 
a  duty  which  the  carrier  owes  to 
the  passenger.  Id. 

8.  Under  a  contract  by  which  a  sales- 
man is  to  receive  for  his  services  a 
share  of  the  net  profits  of  the 
business,  the  interest  on  capital 
invested  by  the  principal  in  the 
business  is  not  an  expense  to  be 
deducted  in  ascertaining  the  net 
profits .    Paine  v.  B&weu* .         660 

4.  In  an  action  upon  such  contract  it 
is  not  competent  for  defendant  to 
prove  a  custom  among  merchants 
to  charge  interest  on  capital.      Id. 

5.  Where  a  servant,  after  he  has 
given  his  master  just  cause  to  dis- 
charge him,  is  allowed  to  continue 
the  performance  of  his  contract  for 
the  expiration  of  his  term  of  ser- 
vice and  is  then  tendered  what  is 
claimed  by  the  master  the  full 
amount  of  his  compensation,  the 
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right  of  the  latter  to  forfeit  the 
compensation  because  of  the  con- 
duct of  the  servant  which  author- 
ized a  discharge  is  waived,  and  he 
is  entitled  to  recover  the  full  com- 
pensation fixed  by  the  contract.  Id. 


MECHANICS'  LIEN. 

1.  Under  the  Mechanics'  Lien  Law 
for  this  State,  excepting  certain 
counties  (Chap.  489,  Laws  of  1873, 
as  amended  by  chap.  233,  Laws  of 
1875),  the  simple  consent  of  the 
owner  of  real  estate  to  the  making 
of  any  erections  or  improvements 
thereon  is  sufficient  to  give  one 
performing  labor  or  furnishing  ma- 
terials therefor,  and  who  has  filed 
the  prescribed  notice,  a  lien  upon 
the  land  ;  it  is  not  essential  that  the 
owner  himself  should  have  con- 
tracted for  the  erections  or  improve- 
ments.    Otis  v.  Dodd.  336 

2.  Where,  therefore,  the  owners  of 
certain  lands  leased  the  same  for  a 
term  of  years,  the  lessees  covenant- 
ing to  erect  certain  buildings  and 
structures  thereon,  which  at  the  ex- 
piration of  the  lease  should  become 
the  property  of  the  owners,  and 
where  the  plaintiff,  under  a  con- 
tract with  the  lessee,  erected  the 
buildings  and  structures  specified, 
and  filed  the  notice  required  to 
effect  a  lien,  held,  that  he  thereby 
acquired  a  valid  lien  as  against  the 
owners  for  the  balance  due  him.  Id. 


MISDEMEANORS. 

1.  As  to  whether  where  an  indictment 
charges  two  separate  and  distinct 
misdemeanors,  different  in  their 
character  and  punishable  in  a  dif- 
ferent way,  the  prisoner  has  a  right 
to  put  the  prosecutor  to  his  elec- 
tion, or  to  require  that  the  jury 
shall  convict  of  one  only  of  the 
misdemeanors  charged,  qiusre.  Peo- 
ple v.  Dunn.  104 

2.  The  question,  however,  must  be 
presented  by  a  request  in  some 
manner  on  the  trial  on  the  part  of 
the  prisoner  for  such  an  election  or 
verdict.  Id. 


MISTAKE. 

1.  Where  one  party  to  a  contract,  by 
mistake,  makes  an  over-payment 
thereon,  which  is  received  by  the 
other  party  without  any  mistake 
on  his  part,  and  with  full  knowl- 
edge of  all  the  facts,  a  demand  is 
not  necessary  before  bringing  suit 
to  recover  back  the  over-payment. 
Sharkey  v.  Mansfield.  227 

2.  As  to  whether  the  rule  requiring 
a  demand  where  the  mistake  is 
mutual  applies  to  a  defendant  set- 
ting up  the  over-payment  by  way 
of  counter-claim,  quare.  Id. 

3.  The  acceptance  and  retention  of  an 
account  without  objection,  al- 
though tending  to  establish  an  ad- 
mission of  its  correctness,  is  not 
conclusive  ;  it  may  be  met  by  proof 
of  mistake  undiscovered  while  the 
account  was  so  retained,  and  the 

?[uestion  then  becomes  one  of  fact 
or  a  jury.  Id. 


MORTGAGE. 

1.  Where  the  owner  of  mortgaged 
premises  refuses  or  neglects  to  pay 
taxes  and  assessments  imposed 
thereon,  the  owner  of  the  mort- 
gage may,  although  there  be  no 
tax  clause  in  his  mortgage,  pay 
the  same  to  protect  his  security, 
and  he  may  redeem  the  premises 
from  a  tax  sale,  and  the  amounts 
so  paid  he  is  entitled  to  have  added 
to  the  mortgage  debt,  and  as  a 
part  thereof  allowed  to  him  on 
foreclosure.  Sidenberg  v.  JSXy.   257 

2.  To  give  the  owner  of  a  mortgage 
this  right,  it  is  not  necessary  that 
he  should  wait  until  the  premises 
are  sold  for  the  tax  or  assessment 
before  paying  the  same.  Id. 

3.  Where  the  owner  of  mortgaged 
premises  died,  leaving  a  will  by 
which  he  devised  the  premises  to 
one  for  life,  with  remainder  to 
others,  held,  that  the  equities  as 
between  the  life-tenant  and  the  re- 
maindermen, in  regard  to  taxes  and 
assessments,  did  not,  in  the  absence 
of  any  evidence  of  fraud  or  con- 
spiracy   to    impose   upon  the  re-- 
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maindermen  an  obligation  belong, 
ing  to  the  life-tenant,  affect  the 
right  of  the  owner  of  the  mortgage 
to  protect  hie  security  by  paying 
the  same,  and  to  have  the  amount 
bo  paid  allowed  to  him  as  part  of 
the  mortgage  debt.  td. 

4.  It  seems  that  the  life-tenant  can  in 
such  case  be  charged  with  the  bur- 
den of  the  taxes,  as  well  after  pay- 
ment by  the  owner  of  the  mort- 
gage as  before,  also  that  the  same 
may  be  charged  against  the  in- 
terest of  the  life-tenant  in  any  sur- 
plus arising  on  foreclosure.        Id. 

5.  It  seems,  also,  that  the  remainder- 
man, in  case  of  default  on  the  part 
of  the  life-tenant  in  the  payment 
of  taxes  or  assessments,  is  entitled 
to  have  a  receiver  appointed  to 
collect  the  rents  and  profits,  and  to 
apply  the  same  to  such  payment. 

Id. 

6.  An  action  is  not  maintainable  by  a 
junior  mortgagee  to  reach  surplus 
moneys  arising  on  sale  upon  fore- 
closure of  the  senior  mortgage ; 
notwithstanding  the  foreclosure, 
the  junior  mortgage  continues  a 
lien,  and  as  such  follows  the  sur- 
plus, and  his  remedy  is  to  enforce 
his  claim  thereto  in  the  court 
which  rendered  the  judgment  of 
foreclosure.  Fliess  v.  Buckley.  286 

7.  So,  also,  as  to  any  other  claim  to 
a  lien  upon  the  fund,  the  question 
as  to  whether  it  is  a  lien,  and  if  so, 
in  what  order  it  should  be  paid, 
may  be  determined  in  proceedings 
for  the  distribution  of  the  surplus, 
and  an  independent  action  is  not 
proper.  Id. 

8.  Where,  upon  the  sale  of  a  bond 
and  mortgage,  the  assignor  has 
guaranteed  tne  payment,  he  is  not 
released  from  liability  on  his 
guaranty  by  a  failure  on  the  part 
of  the  assignee  to  comply  with  a 
notice  requiring  him  to  proceed  to 
collect  the  indebtedness  by  legal 
proceedings,  although  the  prop- 
erty has,  after  the  notice,  depreci- 
ated in  value,  and  the  obligor  has 
become  insolvent.  Newcomb  v. 
Hale.  326 


in  writing  under  seal  with  one 
McN.,  who  was  described  in  the 
instrument  as  agent  of  S.  for  the 
sale  by  the  former  to  McN.  as  such 
agent  of  certain  lands.  McN.  and 
S.  transferred  their  interest  in  the 
contract  to  H..  and  it  was  fulfilled 
by  a  conveyance  to  H.,  who  exe- 
cuted to  plaintiff  his  bond  and 
mortgage  for  a  portion  of  the  pur- 
chase-money. Plaintiff  foreclosed 
the  mortgage  without  making  de- 
fendant a  party  to  the  foreclosure, 
and  a  personal  judgment  for  a  de- 
ficiency arising  on  sale  was  ren- 
dered against  S.,  and  a  grantee 
from  him  who  had  assumed  pay- 
ment of  the  mortgage.  This  action 
was  brought  to  recover  said  defi- 
ciency on  the  ground  that  the  ven- 
dees and  assignees  were  simply 
agents  of  defendant.  Held,  that 
the  action  was  not  maintainable 
upon  the  original  contract;  first,  be- 
cause it  was  inter  partes  and  de- 
fendant could  not  be  made  liable 
upon  its  covenants;  second,  because 
it  was  completely  executed  and 
merged  in  the  deed  and  mode  of 
payment  then  adopted, and  the  rem- 
edy of  plaintiff  was  confined  to 
and  measured  by  the  securities 
that  he  took  ;  and  that  for  the  first 
reason  he  was  not  liable  under  the 
mortgage.     TuthiU  v.    Wilson.  428 

10.  A  junior  mortgagee,  whose  mort- 
gage was  first  recorded,  cannot 
claim  a  preference  under  the  Re- 
cording Act,  as  bona  fide  purchaser 
over  a  mortgage  given  by  his  mort- 
gagor to  secure  part  of  the  pur- 
chase-price of  the  premises,  where, 
at  the  time  of  the  delivery  of  his 
mortgage,  he  had  knowledge  that 
the  whole  purchase-money  was  not 
paid,  and  that  the  vendor  had  a 
lien  therefor,  and  where  informa- 
tion as  to  the  nature  and  extent  of 
such  lien  was  easily  accessible;  he 
is  chargeable  with  knowledge  of 
all  the  facts  which  an  inquiry 
properly  made  would  have  dis- 
closed to  him.      JSUis  v.  Horrman. 

466 

11.  Some  leading  authorities  on  the 
subject  of  constructive  notice  col- 
lated. Id. 


9.  Plaintiff  entered  into  a  contract  1 12.  The  0.  F.    Seminary  was  incor 
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porated  for  the  purpose  of  con- 
ducting a  school  for  the  education 
of  females,  and  by  its  charter 
(Chap.  145,  Laws  of  1825)  it  was 
declared  that  its  funds  should  "  be 
exclusively  devoted  to  female  edu- 
cation." Plaintiff  advanced  to 
said  seminary  $1,000,  under  a  reso- 
lution authorizing  such  advance  on 
condition  that  when  the  seminary 
"  shall  cease  "  it  shall  return  that 
sum  on  demand,  and  shall  give  se- 
curity for  such  return  on  its  real 
estate.  As  such  security,  the  semin- 
ary in  1827  gave  a  mortgage,  which 
recited  the  resolution  and  con- 
tained a  condition  to  the  effect  that 
"in  the  event  of  said  seminary 
ceasing,"  and  if  it  shall  not  pay 
said  sum  on  demand  plaintiff 
could  foreclose,  etc.  Said  semi- 
nary  subsequently  executed  an- 
other mortgage  upon  the  premises, 
which  was  foreclosed  and  the 
premises  sold,  and  the  seminary 
thereupon  ceased  to  maintain  any 
school,  and  has  not  since  exercised 
any  of  its  franchises;  it  was  di- 
vested, by  the  sale,  of  all  its  real 
estate,  and  had  thereafter  no 
means  to  enable  it  to  keep  or  main- 
tain any  school.  Held,  that  the 
seminary  had  '*  ceased "  within 
the  meaning  of  the  contract,  and 
the  contingency  had  happened 
upon  which  plaintiff  was  entitled 
to  demand  the  sum  advanced;  that 
a  formal  dissolution  of  the  cor- 
poration was  not  necessary,  and 
that,  upon  refusal  to  repay  the 
money  on  demand,  plaintiff  was 
entitled  to  foreclose.  Trustest , 
etc.,  y.  McKechnie.  618 

13.  The  attestation  clause  of  the 
mortgage  stated  that  the  mortga- 
gor had  caused  it  to  be  signed  by 
its  president  and  sealed  with  the 
corporate  Beal.  It  was  signed  by  one 
G.  S.,  president,  and  the  corporate 
seal  was  attached.  The  only  proof 
of  execution  was  a  certificate  of  ac- 
knowledgment of  a  commissioner 
of  deeds  upon  the  mortgage  made 
in  1828,  which  was  to  the  effect 
that  S.,  the  subscribing  witness, 
being  sworn,  deposed  that  he  knew 
G.,  "the  person  described  in  and 
who  executed  the  said  deed  ; "  that 
he  saw  G.  execute  the  same,  and 
that  the  seal  affixed  was  the  semi- 


nary seal.  Held,  that  under  the 
statute  then  in  force  (1R.L,  1818, 
p.  369,  §  1)  the  certificate  was 
sufficient  to  prove  the  execution  of 
the  instrument.  Id. 

14  S.,  at  the  time  of  the  execution 
of  the  mortgage,  owned  three 
shares  of  capital  stock  of  the  semi- 
nary. Held,  that  he  was  not  an 
interested  witness  within  the  mean- 
ing of  the  law  then  in  force,  and 
was  competent  to  prove  the  execu- 
tion of  the  instrument,  as  he  was 
a  witness  to  establish  a  claim  ad- 
verse to  his  interest.  Id. 

15.  An  authority  to  take  acknowledg- 
ment of  deeds  authorizes  the  ac- 
knowledgment of  mortgages.     Id. 

After  general  assignment  of 

his  property  far  benefit  of  creditors,  by 
a  mortgagor,  his  creditors  who  did 
not  acquire  judgments  until  after  as- 
signment are  not  in  position  to  attack 
validity  of  mortgage . 

See  Spring  v.  Short.  538 

See  Foreclosure. 


MOTIONS  AND  ORDERS. 

1.  In  an  action  brought  to  dissolve  an 
insolvent  life  insurance  company, 
and  to  distribute  its  assets,  certain 
policy-holders  were  allowed  to  in- 
tervene. Upon  motion  of  their 
attorneys,  the  Special  Term  or- 
dered a  reference  to  take  proof  and 
recommend  whether  any  allow- 
ances should  be  made  to  said  attor- 
neys, or  if  so,  to  what  amount. 
Subsequently,  a  motion  to  re-settle 
and  modify  the  terms  of  said  order, 
so  as  to  show  a  granting  or  denial 
of  the  applications  for  allowance, 
was  denied.  Both  orders  were  re- 
versed by  the  General  Term.  Held. 
that  its  decision  was  not  review- 
able here,  as  the  orders  were  en- 
tirely discretionary.  Atfy-Gen'l 
v.  ClonVl  L.  Ins.  Co.  45 

2.  To  warrant  a  set-off  on  motion, 
both  claims  must  be  such  as  have 
been  determined  by  a  binding  ad- 
judication.    Goddard  v.  Stiles.  199 

8.  In  1879  an  official  stenographer 
made  and  furnished  to  the  district 
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attorney  a  daily  copy  of  the  testi- 
mony upon  a  criminal  trial.  The 
Oyer  and  Terminer,  by  order,  fixed 
his  compensation  therefor  at 
twenty-five  cents  per  page,  and 
directed  the  county  treasurer  to  pay 
the  same.  Held  error  ;  that  if  the 
prior  statutes  fixing  the  fees  of 
stenographers  (Chap.  700,  Laws  of 
1871;  chap.  189,  Laws  of  1872) 
were  repealed  by  the  Repealing 
Act  of  1877  (Chap.  417,  Laws  of 
1877),  the  court  had  no  authority 
to  make  any  order  in  reference 
thereto ;  if  said  statutes  were  unre- 
pealed, so  far  as  they  affect  such 
compensation,  then  only  the  statu- 
tory allowance,  i.  e.t  six  cents  per 
folio,  could  be  given.  In  re  Tins- 
ley.  231 

4.  Plaintiff  bought  of  defendant  A. 
a  quantity  of  merchandise;  the 
latter  brought  suit  in  Kings  county 
to  recover  the  purchase-price.  De- 
fendant P.,  as  receiver  of  a  cor- 
poration, presented  to  plaintiff  an 
account,  including  said  merchan- 
dise, with  a  notice  as  follows  :  "  I 
am  not  prepared  to  say  you  should 
pay  me,  but  I  caution  you  against 
paying  any  one  but  me,"  giving  as 
a  reason  that  upon  the  adjustment 
of  the  accounts  between  such  cor- 
poration and  A.,  it  might  be  found 
that  he  (P.)  was  entitled  to  receive 
payment.  A  motion  was  made  in 
that  action  by  defendant  (the  plaint- 
iff here),  to  substitute  P.  as  defend- 
ant, and  for  leave  to  pay  the  money 
into  court.  P.  appeared  by  coun- 
sel and  orally  claimed  the  money, 
but  stated  no  reason  for  his  claim ; 
the  motion  was  denied.  In  this 
action  of  interpleader,  brought  in 
New  York  city,  plaintiff  admitted 
in  its  complaint  the  indebtedness, 
less  $21.83  due  for  freights,  and 
averred  that  it  was  unable  to 
determine  which  of  the  defend- 
ants it  ought  to  pay.  Upon  the 
complaint  and  affidavits  snowing 
the  facts,  and  on  appeal  from  an 
order  of  Special  Term,  an  order 
was  granted  by  the  General  Term 
allowing  plaintiff  "to  pay  into 
court  the  amount  stated  in  the 
complaint  to  be  due/*  after  deduct- 
ing costs,  and  thereupon  directing 
that  it  be  discharged  from  liability, 
also  requiring  defendants  to  inter- 


plead. Held  error;  that  it  was 
not  authorized  by  section  820  of 
the  Code  of  Civil  Procedure,  as 
that  applies  only  to  proceedings  by 
motion,  and  by  a  defendant ;  also 
that  the  action  was  not  maintain- 
able, as  plaintiff  did  not  admit  the 
whole  sum  due  for  which  A. 
brought  suit,  and  as  plaintiff  did 
not  show  any  hazard  in  paying  ac- 
cording to  its  contract.  B.  dc  0. 
B.  B.  Go.  v.  Arthur.  234 

5.  The  order  also  reversed  the  order 
in  the  suit  brought  by  A.,  denying 
the  motion  for  substitution ;  held 
error ;  that  as  no  appeal  was  taken 
from  said  order,  it  was  not  within 
the  jurisdiction  of  the  General 
Term.  M. 

6.  Commissioners  appointed  to  ap- 
praise the  compensation  to  be  paid 
for  certain  lands  belonging  to  a 
railroad  company,  sought  to  be 
taken  by  the  city  of  New  York, 
for  the  construction  of  a  reservoir, 
determined  and  reported  as  the 
amount  of  the  compensation,  the 
estimated  expense  of  raising  the 
bed  of  the  railroad,  and  relaying 
the  tracks,  and  other  work  rendered 
necessary  by  reason  of  the  con- 
struction of  the  reservoir,  and  they 
found  that  the  city  should  pay  the 
sum  so  estimated  "from  time  to 
time  as  the  work  should  progress  " 
to  W.,  as  contractor  for  construct- 
ing the  railroad  for  the  company. 
Upon  the  coming  in  of  the  re- 
port, on  application  made  with- 
out notice  to  W.,  the  Special  Term 
of  the  Supreme  Court  con- 
firmed the  report,  save  that  it  or- 
dered the  sum  awarded  to  be  paid 
"  to  the  contractor,  who  shall  do 
the  work  specified."  W.  had 
previous  to  that  time  done  a  small 
amount  of  the  work,  but  had 
suspended  work,  and,  soon  after, 
the  railroad  and  its  franchises  were 
sold  on  foreclosure.  A  new  com- 
pany was  organized,  who  con- 
tracted with  R.  to  construct  the 
road,  it  being  provided  in  the  con- 
tract that  he  should  receive  the 
amount  of  the  award.  R.  did  the 
work  in  question  at  a  cost  exceed- 
ing the  estimate  of  the  com- 
missioners, and  upon  motion  made 
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on  his  behalf,  with  notice  to  W., 
the  prior  order  was  amended  so  as 
to  make  the  award  payable  to  R. 
Held,  that  the  direction  of  the  com- 
missioners did  not  give  W.  such  a 
vested  right  in  the  award  as  pre- 
cluded the  court  from  directing  it 
to  be  paid  to  a  different  contractor, 
who  actually  did  the  work  ;  and , 
although  W.  had  no  notice  of  the 
original  order,  having  had  notice 
of  the  motion  to  amend,  the 
amended  order  was  valid  as  against 
him.    In  re  Mayor,  etc.  390 

7.  AIbo  held,  that  the  fact  that  at  the 
time  the  award  was  made  the  old 
company  was  indebted  to  R.  in  a 
large  amount,  and  that  the  direc- 
tion that  he  was  to  receive  the 
award  was  founded  upon  an  agree- 
ment between  the  company  and 
the  Croton  department,  did  not 
preclude  the  court;  as  the  award 
was  not  made  for  any  interest  he 
then  had,  but  to  cover  the  expense 
of  work  thereafter  to  be  done,  and 
was  simply  made  payable  to  him 
to  secure  payment  for  such  work. 

Id. 

8.  Also  held,  that  although  W.  might 
have  some  equity  to  be  secured  by 
the  award  for  the  small  amount  of 
work  done  by  him,  he  had  no  such 
absolute  right  as  made  it  error  of 
law  for  the  court  to  refuse  him 
this  protection.  Id. 

9.  It  is  obligatory  upon  the  court  to 
grant  a  motion  to  revive,  made 
upon  proper  affidavits  showing  the 
necessary  facts;  no  mere  lapse  of 
time  can  defeat  the  application. 
Hotsman  v.  St.  John.  461 

10.  An  order  denying  a  motion  to 
modify  an  order  vacating  an  as- 
sessment is  not  reviewable  here. 
In  re  Loew.  666 

11.  Where,  after  the  death  of  a 
party,  notice  of  appeal  from  an 
order  is  served  upon  his  attorney, 
the  appellant  cannot  object,  on 
motion  by  said  attorney  to  dismiss 
appeal,  that  he  has  no  standing  in 
court  because  of  the  death  of  his 
client.  Having  called  the  attor- 
ney into  court  as  the  proper  repre- 
sentative of  the  deceased,  the  ap- 


pellant may  not  object  to  his  being 
heard.    In  re  Beckmth.  667 


The  court  cannot  be  compelled 


to  determine  question  as  to  validity  of 
objection  that  statute  of  limitations 
has  run  against  judgment  on  motion 
to  set  aside  order  appointing  a  receiver. 
See  NicoU  v.  Boyd.  516 


MUNICIPAL  CORPORATIONS. 

1.  As  to  whether  the  legislature  has 
power  to  compel  a  municipal  cor- 
poration to  issue  new  bonds  in 
place  of  bonds  lost  or  stolen,  quare. 
People,  ex  rel  v.  Otis.  48 

2.  The  rule,  that  where  lands  in  a 
city  or  village  are  laid  out  by  the 
owner  into  lots  and  streets,  and  a 
map  is  made  thereof,  and  where, 
in  the  description  in  a  conveyance 
of  one  or  more  of  such  lots,  which 
are  designated  upon  the  map  as 
abutting  upon  a  street,  the  map  is 
referred  to,  the  grantee  acquires, 
as  against  the  grantor,  a  right  of 
way  over  the  strip  of  land  referred 
to  as  a  street,  and  that  the  grantor 
cannot  thereafter  appropriate  such 
land  to  any  use  inconsistent  with 
its  use  as  a  public  street,  applies 
to  a  municipal  corporation  when  it 
deals  with  hinds  as  owner.  Story 
v.  N.  T.  BL.  B.  B.  Co.  122 

3.  Where  a  city  street  is  rendered 
unsafe  by  an  excavation  thereon, 
made  by  a  contractor  under  direc- 
tion of  a  department  of  the  city 
government  in  the  performance  of 
a  contract  with  such  department, 
notice  to  the  municipal  corporation 
of  the  dangerous  condition  of  the 
street  is  not  a  prerequisite  to  lia- 
bility on  its  part  for  injuries  caused 
by  such  defect.  Having  caused 
the  excavation  to  be  made  the  city 
is  bound  to  see  that  it  is  carefully 
guarded  ;  it  is  not  absolved  from 
this  duty  because  it  employed 
a  contractor  to  make  the  excava- 
tion.   Brusso  v.  OUy  of  Buffalo. 

679 

4.  A  person  desiring  to  cross  on  foot 
a  city  street,  either  in  the  night  or 
day  time,  is  not  confined  to  a  cross- 
ing, but  has  a  right  to  assume  that 
all  parts  of  the  street  are  reason- 
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ably  safe,  and  he  may  cross  at  any 
point  that  suits  his  convenience, 
without  being  liable  to  the  impu- 
tation of  negligence.  Id. 

5.  Where  an  excavation  is  so  made 
under  direction  of  the  city  and  is 
left  unguarded,  this  is  sufficient  to 
render  it  liable  for  resulting  in- 
juries ;  it  is  immaterial  whether 
or  not  the  highway  is  a  city  street. 

Id. 

8ee  Brooklyn  (City  of). 
Buffalo  (City  of). 
New  York  (City  of). 


NEGLIGENCE. 

1.  Where  loss  of  time  is  claimed  as 
an  item  of  damages  from  personal 
injury  occasioned  by  negligence,  if 
plaintiff  fails  to  prove  the  value  of 
the  time  lost,  or  facts  on  which  an 
estimate  of  such  value  can  be 
founded,  only  nominal  damages 
for  that  item  can  be  given.  Leeds 
v.  Met.  G.  L.  Co.  26 

2.  In  such  an  action  it  was  proved 
that  plaintiff  was  engaged  in  busi- 
ness at  the  time  of  the  injury,  but 
had  not  been  able  to  attend  to  it 
since  ;  it  was  not  shown  what  his 
business  was,  or  the  value  of  his 
time,  or  any  facts  as  to  his  occupa- 
tion, from  which  the  value  could 
be  estimated.  The  court  charged 
that  plaintiff,  if  entitled  to  a  ver- 
dict, was  "  entitled  to  recover  com- 
pensation for  the  time  lost."  Held 
error,  as  the  jury  was  left  to  guess 
at  or  speculate  upon  the  value  of 
the  lost  time,  without  any  basis  in 
that  respect  for  the  judgment  to 
rest  upon.  '  Id. 

8.  In  an  action  for  damages  resulting 
from  a  nuisance  alleged  to  have 
been  caused  by  the  negligent  con- 
struction of  a  sewer  by  defendant, 
it  appeared  that  by  the  plan  of  the 
sewer  as  adopted  and  filed  by  the 
board  of  water  commissioners,  it 
ran  past  plaintiffs  premises  to  a 
point  where  it  would  find  a  proper 
discharge.  The  sewer  was  con- 
structed to  a  point  a  short  distance 
above  the  plaintiff's  premises,  and 
then  a  wooden  trough  or  shoot  was 


built  to  carry  off  its  contents,  in 
consequence  of  which  noxious  and 
deadly  gases  were  emitted,  inju- 
riously affecting  plaintiff's  premises. 
Held,  that  the  omission  to  com- 
plete the  sewer  was  not  a  mere 
exercise  of  discretion,  but  a  neglect 
of  duty,  for  which  defendant  was 
liable  ;  also  that  the  fact  that  the 
disposition  of  the  contents  of  the 
sewer  by  the  currents  and  tides 
contributed  to  produce  the  injury, 
did  not  exempt  the  city  from  lia- 
bility.   Hardy  v.  City  of  Brooklyn. 

435 

4.  Also  held%  that  the  negligence 
complained  of  was  in  the  prosecu- 
tion of  a  lawful  purpose  within 
the  scope  of  the  authority  of  said 
board,  and  so  was  chargeable  upon 
the  city.  Id. 

5.  A  party  who  has  caused  an  injury 
to  another  by  failing  to  perform  a 
duty  cannot  relieve  himself  from 
liability  by  showing  that  some 
cause  arising  out  of  such  failure 
has  contributed  to  produce  the  re- 
sult complained  of.  Id. 

6.  In  an  action  to  recover  damages 
for  injuries  received,  alleged  to 
have  been  caused  by  defendant's 
negligence,  plaintiff's  evidence  was 
to  the  effect  that  plaintiff,  a  child 
less  than  four  yean  old,  was  going 
east  on  a  street  in  the  city  of  S., 
running  east  and  west,  which  was 
crossed  by  the  four  tracks  of  de- 
fendant's road ;  an  engine  was 
going  backward  to  the  north,  on 
the  east  track,  at  the  rate  of  two 
or  three  miles  an  hour.  The  engi- 
neer was  on  the  west  side  of  the 
engine,  and  had  an  unobstructed 
view  toward  the  west.  Plaintiff 
ran  across  the  track  in  front  of  the 
tender,  but  was  hit  by  it,  knocked 
down,  and  lay  uninjured  just  out- 
side the  east  rail  of  the  track. 
The  engineer  crossed  over  to  the 
east  side  of  the  engine,  looked  out 
just  as  the  child  was  opposite  the 
space  between  the  tender  and  the 
engine,  and  exclaimed,  "the  boy 
has  catched  it."  He  made  no  at- 
tempt to  stop  the  engine.  The 
rear  driving  wheel  caught  and 
crushed  plaintiff's  foot.  It  ap- 
peared that  the  space  between  the 
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back  end  of  the  engine  and  the  rear 
driving  wheel  was  from  three  to 
four  feet,  and  that  the  engine  could 
have  been  stopped  within  a  space 
of  two  or  three  feet.  There  was 
no  flagman  at  the  crossing.  The 
engineer  was  not  called  as  a  wit- 
ness. Held,  that  the  evidence 
justified  a  finding  of  negligence  on 
the  part  of  the  engineer;  and  a 
refusal  to  nonsuit  was  not  error. 
Schtsier  v.  If.  Y.  C.&  H.  B.  B. 
H.  Co.  558 

7.  On  the  trial  evidence  was  given, 
without  objection,  as  to  whether 
the  bell  was  rung  or  not  as  the 
engine  approached  the  crossing. 
At  the  close  of  the  charge  the  de- 
fendant's counsel  asked  the  court 
to  charge  that  that  question  had 
no  bearing  upon  the  issue.  The 
court,  in  reply,  said  to  the  jury, 
"  I  do  not  think  it  has,  but  if  you 
think  otherwise  you  are  not  bound 
by  my  opinion."    HM  no  error. 

Id. 

8.  It  seems  that  an  infant,  to  avoid 
the  imputation  of  negligence,  is 
bound  only  to  exercise  that  degree 
of  care  which  can  reasonably  be 
expected  of  one  of  its  age,  and 
when  an  infant  is  injured  by  al- 
leged negligence,  in  passing  upon 
the  question  of  contributory  neg- 
ligence the  age  of  the  infant  is  to 
be  considered  by  the  jury  with  the 
other  circumstances  of  the  case. 
Bowling  v.  N.  7.  C.  &  H.  B.  B.  B. 
Co.  670 

9.  Where  a  city  street  is  rendered 
unsafe  by  an  excavation  thereon, 
made  by  a  contractor  under  direc- 
tion of  a  department  of  the  city 
government  in  the  performance  of 
a  contract  with  such  department, 
notice  to  the  municipal  corporation 
of  the  dangerous  condition  of  the 
street  is  not  a  prerequisite  to  lia- 
bility on  its  part  for  injuries 
caused  by  such  defect.  Having 
caused  the  excavation  to  be  made 
the  city  is  bound  to  see  that  it  is 
carefully  guarded;  it  is  not  ab- 
solved from  this  duty  because  it 
employed  a  contractor  to  make 
the  excavation.  Brusso  ▼.  Oity  of 
Buffalo.  679 


10.  A  person  desiring  to  cross  on  foot 
a  city  street,  either  in  the  night  or 
day  time,  is  not  confined  to  a  cross- 
ing, but  has  a  right  to  assume  that 
all  parts  of  the  street  are  reason- 
ably safe,  and  he  may  cross  at  any 
point  that  suits  his  convenience, 
without  being  liable  to  the  impu- 
tation of  negligence.  Id. 

Liability    of    warehouseman 

for  and  as  tows  proper  measure  of 
damages  and  the  competency  of  evi- 
dence on  trial  therefor. 

See  Jones  v.  Morgan.  4 

Warehouseman  liable  for. 

See  McJStnney  v.  Jeioett.  267 


NEW  YORK  (CITY  OF). 

1.  The  city  of  New  York  having 
power  to  lay  out  and  open  streets, 
and  to  acquire  lands  for  that  pur- 
pose, has  power  to  dedicate  its  own 
lands  to  such  a  use,  and  to  bind  it- 
self  by  covenant  with  its  grantees 
of  abutting  lands,  that  lands  so 
dedicated  shall  be  forever  kept  as 
a  public  street.  Story  v.  If.  Jr.  EL 
B.B  Co.  122 

2.  The  said  city  prior  to  1778  caused 
certain  lands  under  water  of  the 
East  river,  owned  by  it,  to  be  sur- 
veyed and  laid  out  into  streets 
and  lots,  and  designated  upon  a 
map  thereof.  In  that  year  It  con- 
veyed by  separate  grants  two  of 
said  lots  adjoining  each  other, 
which,  as  so  surveyed  and  mapped, 
were  crossed  b  v  one  of  said  streets 
designated  on  the  map  as  W.  street 
(now  F.  street).  Each  grant  de- 
scribed the  lot  by  the  metes  and 
bounds  shown  upon  the  map, 
and  stated  it  to  be  of  a  specified 
width  on  the  north  side  and  of 
another  specified  width  on  the 
south  side  of  said  street.  Each 
deed  contained  a  covenant  on  the 
part  of  the  grantee  to  "build 
and  erect"  said  street  and  other 
streets,  portions  of  which  were  in- 
cluded in  the  boundaries  of  the 
grant,  which  the  deed  declared 
"  shall  forever  thereafter  continue 
and  be  for  the  free  and  common 
passage,  and  as  public  streets  and 
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ways  for  the  inhabitants  and  all 
others  *  *  *  in  like  manner 
as  the  other  streets  of  the  same  city 
now  are  or  lawfully  ought  to  be.'* 
The  grantees  made  and  constructed 
the  streets  mentioned  in  the  grants. 
Held,  that,  conceding  the  city  re- 
tained the  fee  of  W.  street,  it 
dedicated  it  to  the  use  specified, and 
covenanted  that  it  should  forever 
be  kept  open  as  a  street  for  the 
benefit  of  the  abutting  property  ; 
that  the  right  thus  secured  con- 
stituted an  easement  which  be- 
came at  once  appurtenant  to  the 
land  conveyed  and  formed  "  an 
integral  part  of  the  estate  "in  it, 
and  constituted  property  within 
the  meaning  of  the  provision  of 
the  State  Constitution  (Art.  1,  §  6), 
which  prohibits  the  taking  of  pri- 
vate property  without  just  compen- 
sation. Id. 

8.  Plaintiff  claimed  portions  of  said 
lots   through  various  mesne  con- 
veyances which  described  the  land 
conveyed  as  '•  bounded  northerly 
in   front '•    on    F.  (formerly    W.) 
street.    Upon  the  land   conveyed 
was  a  warehouse   occupying  the 
whole  front  on  said  street.     In  an 
action  to  restrain  defendant  from 
constructing  an  elevated  railroad 
upon  said  street  it  appeared  that, 
with  the  consent  of  the  municipal 
corporation,   it    proposed    to  con- 
struct such  road  about  fifteen  feet 
above  the  surface  of  the    street, 
supported    upon    columns    placed 
along    and    partly  inside    of    the 
outer  edge  of  the  sidewalks  and 
extending  across  the  whole  traveled 
track  of  the  street.   The  trial  court 
found  that  this  construction  and 
the  passing  trains  would,  "  to  some 
extent,  obscure  the  light"    *    * 
♦    *    *    and  impair  the  general 
usefulness  of  the  plaintiff's  prem- 
ises also,  "  that  the  line  of  columns 
abridges  the  sidewalk  and  inter 
feres  with  the  street  as  a  thorough- 
fare," and  the  road  would  incident- 
ally damage    plaintiff's    premises 
and    depreciate    its    value.    Held 
(Miller,  Eabl  and   Finch,  J  J., 
dissenting),     that     the    proposed 
structure  was  incompatible   with 
and  destructive  of  the  use  of  the 
street  as  such,  and  unless  plaintiff's 
property  rights,   so  far  as    inter- 


fered with,  were  properly  acquired 
and  compensation  made  therefor, 
would  violate  not  only  said  con- 
stitutional provision,  but  also  the 
statutes  by  which  defendant  is 
bound  (Chap.  606,  Laws  of  1875 ; 
chap.  140,  Laws  of  1850;  chaD. 
697,  Laws  of  1866;  chap.  489, 
Laws  of  1867),  and  that  the  action 
was  maintainable.  Id. 

4.  R  teems  that  by  the  grants  from 
the  city,  the  fee  of  said  street  was 
conveyed,  the  city  reserving  simply 
an  easement,  i.  e.,  the  right  of  pub- 
lic use  as  a  street ;  also  (Miller, 
Earl  and  Finch,  JJ.,  dissenting) 
that  plaintiff's  deed  conveyed  to 
him  the  fee  of  one-half  the  street 
opposite  his  premises.  Id. 

5.  It  seems  also,  that  where  the  fee 
of  land  has  been  taken  by  the  city 
in  trust  to  be  kept  open  and  used 
as  a  public  street,  as  authorized 
by  the  act  of  1813  (3  R  L.  49, 
§  177),  no  structure  can  be  author- 
ized upon  it  which  is  inconsistent 
with  the  continued  use  thereof  as 
a  public  open  street.  Id. 

6.  In  an  action  to  recover  possession 
of  a  lot  in  the  city  of  New  York 
plaintiff  rested  upon  proof  of  his 
possession  from  September,  1875, 
to  June,  1876.  when  defendant  D. 
entered  under  a  lease  from  the  city. 
It  appeared  that  proceedings  were 
instituted  under  the  act  of  1889 
(Chap.  246,  Laws  of  1839),  author- 
izing the  city  corporation  to  ac- 
quire title  to  a  tract  of  land  in- 
cluding the  lot  in  question,  under 
which  the  city  claimed  title.  The 
common  council  by  resolution 
passed  in  March,  1842,  directed  the 
buildings  on  the  tract  to  be  sold  ; 
by  resolution  passed  in  April,  1843, 
a  lease  was  authorized  of  a  market 
building  on  the  tract,  and  the  lessee 
occupied  for  some  time.  In  1859 
by  direction  of  the  common  coun- 
cil the  market  building  was  re- 
moved, and  in  1863  by  similar  di- 
rection the  tract  was  thrown  open 
to  the  public,  and  from  that  time  to 
1867  was  inclosed  and  maintained 
as  a  public  park.  In  October, 
1867,  the  city  offered  the  lots  in  the 
tract  for  sale,  and  all  except  the 
one  in  question  and    two  others 


Sickels — Vol.  XLV. 


95 


754 


INDEX. 


were  sold  ;  after  that  the  tract  was 
used  as  a  public  common  until 
plaintiff  inclosed  with  a  fence  and 
took  possession  of  the  lot  in  ques- 
tion. Held,  that  while  plaintiff 
made  out  a  prima  facte  case  by 
showing  .possession  before  the  en- 
try of  fi.  this  was  met  and  over- 
come by  proof  of  prior  possession 
in  the  city ;  and  that  even  assum- 
ing the  city  failed  to  establish  a 
title  under  said  proceedings,  it  was 
entitled  to  judgment.  Carleton  v. 
Darcy.  566 

7.  The  action  was  originally  com- 
menced against  D.  Upon  applica- 
tion of  the  city  corporation ,  it  was 
made  a  party  and  allowed  to  an- 
swer. Plaintiff  claimed  this  was 
error,  as  the  lease  to  D.  was  not 
formally  executed.  Held  unten- 
able ;  that  as  the  relation  of  land- 
lord and  tenant  was  recognized  by 
both  parties  to  the  lease  plaintiff 
was  not  in  a  position  to  question 
it.  Id. 

8.  In  proceedings  under  the  act  of 
1858  (Chap.  838,  Laws  of  1858)  to 
vacate  an  assessment  for  a  local 
improvement  in  the  city  of  New 
York,  the  burden  is  upon  the  peti- 
tioner of  establishing  the  irregu- 
larity or  illegality  of  the  assess- 
ment ;  the  presumption  is  in  favor 
of  its  regularity  and  legality.  In 
re  Voorhis.  668 


Liability   oft  to  equitable  as- 
signee of  claim  against  it. 
See  Jones  v.  T/ie  Mayor.  887 

Power  of  court  to  amend  order 


directing  as  to  payment  of  sum 
awarded  as  compensation  for  land 
taken  of  railroad  company  for  pur- 
poses of  a  reservoir  by  Vie  city  of  New 

ork. 

See  In  re  Mayor ;  etc.  890 


NOTICE. 

1.  The  possession  which  will  be  suf- 
ficient to  put  one  proposing  to  pur- 
chase real  estate  from  the  person 
having  the  record  title  on  inquiry, 
and  which  will  be  equivalent  to 
actual  notice  of  rights  or  equities 


in  another  must  be  actual,  open 
and  visible,  not  equivocal  or  con- 
sistent with  the  title  of  the  ap- 
parent owner  by  the  record.  Pope 
v.  Allen.  298 

2.  In  an  action  of  ejectment,  plaint- 
iff claimed  under  a  deed  from  P., 
who  was  the  grantee  of  R.  De- 
fendant claimed  that  the  lands 
were  purchased  by  him  of  R.,  and 
that  P.,  who  acted  as  his  agent, 
fraudulently  caused  the  title  to  be 
transferred  to  himself.  It  ap- 
peared that  both  defendant  and  P. 
lived  upon  the  land  at  the  time  of 
the  conveyance  to  plaintiff,  and 
apparently  occupied  it  jointly. 
Plaintiff  had  no  actual  notice  of 
defendant's  rights.  Held,  that  as 
P.  had  the  record  title,  the  proper 
inference  was  that  defendant's 
possession  was  under  him,  and  in 
subordination  to  his  title;  and  that, 
therefore,  plaintiff  was  not  charge- 
able with  constructive  notice  of 
defendant's  equities.  Id. 

3.  Where,  upon  the  sale  of  a  bond 
and  mortgage,  the  assignor  has 
guaranteed  tne  payment,  he  is  not 
released  from  liability  on  his  guar- 
anty by  a  failure  on  the  part  of 
the  assignee  to  comply  with  a  no- 
tice requiring  him  to  proceed  to 
collect  the  indebtedness  by  legal 
proceedings,  although  the  prop- 
erty has,  after  the  notice,  depreci- 
ated in  value,  and  the  obligor  has 
become-  insolvent.  Newcomb  v. 
Hale.  326 

A.  A  junior  mortgagee,  whose  mort- 
gage was  first  recorded,  cannot 
claim  a  preference  under  the  Re- 
cording Act,  as  bona  fide  purchaser 
over  a  mortgage  given  by  his 
mortgagor  to  secure  part  of  the 
purchase-price  of  the  premises, 
where,  at  the  time  of  the  delivery 
of  his  mortgage,  he  had  knowl- 
edge that  the  whole  purchase- 
money  was  not  paid,  and  that  the 
vendor  had  a  lien  therefor,  and 
where  information  as  to  the  nature 
and  extent  of  such  lien  was  easily 
accessible  ;  he  is  chargeable  with 
knowledge  of  all  the  facts  which 
an  inquiry  properly  made  would 
have  disclosed  to  him.  Ellis  v. 
Horrman.  466 
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5.  Some  leading  authorities  on  the 
subject  of  constructive  notice  col- 
lated. Id. 

6.  Where  a  city  street  is  rendered 
unsafe  by  an  excavation  thereon, 
made  by  a  contractor  under  direc- 
tion of  a  department  of  the  city 
government  in  the  performance  of 
a  contract  with  such  department, 
notice  to  the  municipal  corporation 
of  the  dangerous  condition  of  the 
street  is  not  a  prerequisite  to  lia- 
bility on  its  part  for  injuries  caused 
by  such  defect.  Having  caused 
the  excavation  to  be  made  the  city 
is  bound  to  see  that  it  is  carefully 
guarded  ;  it  is  not  absolved  from 
this  duty  because  it  employed  a 
contractor  to  make  the  excavation. 
Brusso  v.  City  of  Buffalo.  679 


NUISANCE. 

Where  one  wrongfully  erects  and 
maintains  a  dam  upon  his  lands, 
which  sets  back  the  water  of 
the  stream  upon  the  lands  of  a 
neighbor,  a  judgment  is  proper  di- 
recting the  lowering  of  the  dam  to 
such  a  height  as  will  abate  the 
nuisance.  Bothery  v.  N.  T.  Bubber 
Co.  30 


for. 


Liability  of  city  of  Brooklyn 


See  Hardy  v.  OUy  of  Brooklyn.  485 


OFFICE  AND  OFFICER. 

Section  3331  of  the  Code  of  Civil 
Procedure  providing  that  where 
an  officer  had  commenced  the  per- 
formance of  a  service  for  which  a 
fee  was  allowed  by  the  statutes 
theretofore  in  force,  he  is  entitled 
to  the  fee  so  allowed,  not  to  the 
fee  allowed  by  said  Code,  applies 
to  the  services  of  a  sheriff  on  at- 
tachment. Woodruff  ▼.  Imperial 
F.  In*.  Co.  521 

What  sufficient  proof  of  mis- 
conduct to  authorize  removal  of  police 
commissioner. 

See  People,  ex  rel.  v.  Jourdan.      58 


Sufficiency  of  indictment  for 


willful  neglect  of  duty  by  inspector  of 
election. 
See  Hall  v.  People.  498 

See  Sheriffs. 


PARTIES. 

1.  Certain  lands  were  conveyed  by 
G.  and  8.  to  D.,  who  executed  an 
instrument  under  seal,  reciting 
that  he  had  received  the  deed  from 
H.,  to  secure  advances  made  to  him, 
and  covenanting  with  H.  to  hold 
the  same  until  the  advances  were 
paid,  or  to  sell,  and  after  reim- 
bursing himself  for  the  advances 
with  interest  and  expenses,  to  pay 
the  surplus  to  H.,  and  convey  to 
him  the  residue  of  the  land.  The 
administrator  of  D.  brought  an  ac- 
tion against  H.  for  an  accounting 
as  to  the  advances  and  for  a  sale  of 
the  lands  to  pay  the  amount  found 
due.  H.  died  pending  the  action, 
and  his  administrator  was  substi- 
tuted. Judgment  was  rendered 
directing  a  sale,  and  the  lands  were 
struck  off  to  S.  Held,  that  an  order 
directing  S.  to  take  title  was  error  ; 
that  a  reasonable  inference  from 
the  facts  was  that  H.  was  the  bene- 
ficial owner  of  the  lands,  and  at 
his  request  the  conveyance  to  D. 
was  made ;  that  the  transaction 
amounted  to  an  equitable  mort- 
gage, and  upon  the  death  of  H., 
the  equitable  fee  descended  to  his 
heirs,  and  they  were  necessary 
parties  to  the  foreclosure.  Dart  v. 
NeOson.  243 

2.  It  seems  that  if  the  transaction 
constituted  a  trust,  it  was  a  trust 
in  the  nature  of  a  mortgage,  and 
the  heirs  of  H.  couftl  not  d«  cut  off 
and  barred  of  the  right  of  redemp- 
tion by  a  sale  in  an  action  to  whieh 
they  were  not  parties.  Id. 

3.  In  an  action  to  reach  surplus  mon- 
eys, the  complaint  alleged  that 
plaintiff  F.  individually  held  a 
second  mortgage  on  the  premises, 
and  that  the  plaintiffs  as  executors 
held  twa"  deficiency  judgments 
arising  on  foreclosure  of  mortgages 
on  other  premises  against  defend- 
ant B.,  as  administrator  with  the 
will  annexed,  of  the  mortgagor. 
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The  judgment  asked  was  that  the 
amount  due  F.  on  his  judgment  be 
first  paid,  and  then  the.  two  defi- 
ciency judgments  in  preference  to 
the  claims  of  other  creditors.  On 
demurrer  held,  that  there  was  a 
misjoinder  of  parties  plaintiffs,  and 
of  causes  of  action  ;  also  that  the 
facts  stated  did  not  constitute  a 
cause  of  action.  Fliess  v.  Buck- 
ley, .  286 

4.  It  seems  that  the  action  could  not 
be  maintained  by  plaintiffs  in  their 
representative  capacity  as  one  to 
reach  equitable  interests,  as  they 
were  not  execution  creditors.     Id. 

5.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  829),  pro- 
hibiting  a  party  to  an  action  from 
testifying  in  his  own  behalf, 
against "  a  person  deriving  his  title 
or  interest  from,  through,  or  under 
a  deceased  person,"  concerning  a 
personal  transaction  or  communi- 
cation between  the  witness  and  the 
deceased  person,  a  party  cannot 
testify  to  a  conversation  between 
himself  and  a  deceased  grantor, 
under  whose  conveyance  the  oppo- 
site party  claims,  although  the  lat- 
ter was  not  the  immediate  grantee 
of  the  deceased,  but  derived  title 
through  one  or  more  mesne  con- 
veyances .     Pope  v.  Allen.         298 

6.  In  an  action  for  conversion  of 
certain  bonds  defendants  objected 
that  one  G.  was  joint  owner  with 
plaintiff  of  the  bonds,  and  was  a 
necessary  party  plaintiff.  It  ap- 
peared that  there  was  an  agree- 
ment between  plaintiff  and  G. 
that  the  latter  should  share  in  the 
profits  and  losses  resulting  from 
the  purchase  of  the  bonds.  Plaint- 
iff, however,  furnished  the  means 
to  make  the  purchase,  and  the 
evidence  tended  to  show  that  it 
was  also  agreed  that  he  should  be 
sole  owner  of  the  bonds  and  have 
the  exclusive  right  of  possession. 
The  jury  found  that  G.  was  not 
part  owner.  Held,  that  the  finding 
was  justified  ;  and  that  the  objec- 
tion was  untenable.  Wyckoff  v. 
Antliony.  442 

7.  In  any  proceeding  by  one  part- 
ner   after  the  death  of  a  co-part- 


ner for  an  accounting,  a  surviving 
partner  is  a  necessary  party.  Ar- 
nold v.  Arnold.  680 

8.  It  seems  that  when  the  mere  fact 
that  a  party  has  had  a  conversation 
with  a  deceased  person,  to  whom 
the  opposite  party  stands  in  the 
relation  specified  in  the  provision 
of  the  Code  of  Civil  Procedure  in 
reference  to  the  testimony  of  par- 
ties (§  829),  is  the  material  question, 
it  is  not  competent  for  such  party 
to  testify  that  he  had  the  conversa- 
tion.    Maverick  v.  Marvel        656 


WJien,  in  action  of  ejectment 


against  tenant,  the  landlord  u  on  ap- 
plication  made   a  party  defendant, 
plaintiff  cannot   question  validity  of 
lease. 
See  Carleton  v.  Darcy.  *  566 


PARTITION. 

The  Supreme  Court  has  no  power 
under  the  Code  of  Civil  Procedure 
(§  817)  to  consolidate  two  actions 
for  partition,  where  the  subject  of 
the  one  is  land  situate  in  one 
county,  and  of  the  other  land  in 
another  county,  and  where  one  or 
more  of  the  parties  to  the  one  are 
not  parties  to  or  interested  in  the 
subject  of  the  other  action.  Mayor 
v.  Coffin.  312 


PARTNERSHIP. 

1.  One  member  of  a  firm  cannot  re- 
cover from  the  representatives  of 
a  deceased  co-partner  any  portion 
of  moneys  recei  ved  by  the  latter 
belonging  to  the  firm,  unless  upon 
an  accounting  or  settlement  of  the 
affairs  of  the  partnership  a  balance 
is  found  due  to  him.  Arnold  v. 
Arnold  580 

2.  In  any  proceeding  by  one  partner 
after  the  death  of  a  co-partner  for 
an  accounting,  a  surviving  partner 
is  a  necessary  party.  Id. 

8.  Where  a  partnership  business  is 
done  in  the  name  of  an  individual 
member  of  the  firm,  the  burden  is 
upon  one,  seeking  to  charge  the  co- 
partnership upon  a  note  given  for 
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money  loaned,  executed  in  the 
name  of  such  individual  member, 
to  show  that  the  money  was  bor- 
rowed for  or  appropriated  to  the 
use  of  the  firm,  or  at  least  that  the 
name  was  in  fact  used  to  denote  the 
firm.    O&tnon  v.  Hoyt.  631 


PABTY  WALLS. 

1.  Where  an  owner  of  land  builds  a 
party  wall  under  an  agreement, 
under  seal,  between  him  and  an 
adjoining  owner,  that  when  the 
latter  shall  use  it  he  will  pay  one- 
half  the  value  of  the  wall,  the 
right  to  compensation  is  personal 
to  the  former,  and  does  not  pass  by 
a  conveyance  of  his  land.  Hart 
v.  Lyon.  663 

2.  E  seems,  however,  that  a  right 
given  by  the  contract  to  either  of  the 
parties,  their  heirs  and  assigns,  to 
rebuild  and  repair  the  party  wall 
is  a  covenant  running  with  the 
land.  Id. 

PAYMENT. 

Plaintiffs  were  the  owners  of  cer- 
tain sight  drafts  drawn  on  de- 
fendants. P.,  who  was  plaintiffs' 
confidential  clerk  and  book-keeper, 
and  had  authority  to  receive  pay- 
ments for  them  in  the  course  of 
their  business,  indorsed  the  drafts 

I  "  For  deposit  in  the  Broadway  Na- 
tional Bank."  A  messenger  boy  in 
plaintiffs'  employ,  who  had  been 
directed  by  them  to  obey  the  orders 
of  P.,  by  his  direction  took  the 
drafts  to  defendants'  office  and  re- 
ceived payment  in  money  ;  this  he 
paid  over  to  P.,  who  appropriated 
it.  In  an  action  for  alleged  con- 
version of  the  drafts,  held,  that  the 
indorsement  did  not  confer  appar- 
ent authority  upon  the  boy  to  re- 
ceive payment ;  but  that  as  P.  had 
such  authority,  the  delivery  of  the 
money  to  him  was  a  valid  payment 
to  plaintiffs.  Johnson  v.  DonneU.  1 


PLEADING. 

1.  In  an  action  on  a  promissory  note 
for  $1,000,  payable  to  the  order 
of  defendant,  and  indorsed  by  him, 


the  complaint,  after  setting  forth 
the  note,  alleged  that  it  was  in- 
dorsed to  plaintiffs,  before  matur- 
ity, by  defendant,  in  payment  of 
an  indebtedness  of  about  $1,000  for 
goods  theretofore  purchased  by 
him.  The  answer  did  not  deny  any 
of  the  allegations  of  the  complaint; 
it  alleged  that  the  note  was  made 
for  defendant's  accommodation, and 
was  indorsed  to  plaintiffs  upon  a 
usurious  agreement,  whereby  they 
were  to  give  him  for  the  note 
$941.92,  and  a  credit  for  $3583 
more,  thus  taking  $7.10  more  than 
lawful  interest  The  answer  de- 
manded a  dismissal  of  the  com- 
plaint, with  costs  and  disburse- 
ments. Held,  that  the  answer  did 
not  put  the  averments  of  the  com- 
plaint in  issue,  and  as,  by  the  Code 
of  Civil  Procedure  (§  522),  "each 
material  allegation  of  the  complaint 
not  controverted  by  the  answer  * 
*  *  must,  for  the  purposes  of 
the  action,  be  taken  as  true,"  de- 
fendant was  not  at  liberty  to  deny 
the  existence  of  the  facts  consti- 
tuting the  cause  of  action  stated  in 
the  complaint,  or  to  prove  any  state 
of  facts  inconsistent  therewith ; 
that  the  omission  to  deny  was 
equivalent  to  a  formal  admission 
of  the  truth  of  the  averments  and 
was  conclusive  as  such.  Fleisch- 
mann  v.  Stern.  110 

2.  In  an  action  upon  a  contract,  a 
tender  is  not  available  as  a  defense, 
unless  pleaded.    Sidenberg  v.  Ely. 

257 

3.  In  an  action  to  reach  surplus 
moneys,  the  complaint  alleged  that 
plaintiff  F.  individually  held  a 
second  mortgage  on  the  premises, 
and  that  the  plaintiffs  as  executors  • 
held  two  deficiency  judgments 
arising  on  foreclosure  of  mortgages 
on  other  premises  against  defend- 
ant B.,  as  administrator  with  the 
will  annexed,  of  the  mortgagor. 
The  judgment  asked  was  that  the 
amount  due  F.  on  his  judgment  be 
first  paid,  and  then  the  two  de- 
ficiency judgments  in  preference 
to  the  claims  of  other  creditors. 
On  demurrer  held,  that  there   was 

a  misjoinder  of  parties  plaintiffs, 
and  of  causes  of  action  ;  also  that 
the  facts  stated  did  not  constitute 
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a  cause  of  action.    Files*  v.  Buck- 
ley. 286 

When  objection  as  to  nonjoin- 
der of  parties  not  aoaUable  unless 
taken  by  answer  or  demurrer. 

See  FarweU  v.  I.  &  T.  Nat.  Bank. 

483 

When  complaint  states  a  cause 

of  action  for  money  had  and  received. 
SeeJUoerittv.  Conklin.  (Mem.)  645 

See  Counter-Claim. 


PLEDGE. 

1.  Where  securities  are  pledged  to  a 
banker  or  broker  for  the  payment 
of  a  particular  loan  or  debt,  he  has 
no  lien  upon  the  securities  for  a  gen- 
eral balance  or  for  the  payment  of 
other  claims .     Wyckoff  v.  Anthony. 

442 

2.  Defendants  held  a  promissory  note 
made  by  plaintiff,  which  was  se- 
cured by  the  pledge  of  certain 
bonds.  On  the  day  when,  by  the 
terms  of  the  note,  it  became  due, 
plaintiff  tendered  the  amount  of 
the  note  with  interest  up  to  that 
date.  Both  parties  treated  the 
note  as  then  due,  and  defendants 
refused  to  accept,  or  to  deliver  up 
the  bonds  solely  upon  the  ground 
that  they  were  entitled  to  hold 
them  as  security  for  another  claim. 
In  an  action  for  conversion  of  the 
bonds,  held,  that  defendants  could 
not  defend  upon  the  ground  that 
the  note  did  not  mature  until  the 
expiration  of  the  days  of  grace, 
and  so,  that  the  tender  was  prema- 
ture ;  that  the  days  of  grace  should 
be  deemed  as  waived.  Id. 

8.  As  to  whether  the  tender  would 
have  been  sufficient  had  defend- 
ants refused  to  accept  on  the  ground 
that  the  note  was  not  due,  or  that 
the  tender  did  not  include  interest 
for  the  days  of  grace,  qucsre.       Id. 

4.  Defendants  objected  that  one  G. 
was  joint  owner  with  plaintiff  of 
the  bonds,  and  was  a  necessary 
party  plaintiff.  It  appeared  that 
there  was  an  agreement  between 
plaintiff  and  G.   that    the  latter 


should  share  in  the  profits  and 
losses  resulting  from  the  purchase 
of  the  bonds.  Plaintiff,  however, 
furnished  the  means  to  make  the 
purchase,  and  the  evidence  tended 
to  show  that  It  was  also  agreed 
that  he  should  be  sole  owner  of 
the  bonds  and  have  the  exclusive 
right  of  possession.  The  jury 
found  that  G.  was  not  part-owner. 
Held,  that  the  finding  was  justified ; 
and  that  the  objection  was  unten- 
able .  Id. 

5.  Plaintiffs  made  their  promissory 
note  payable  to  their  own  order, 
which  they  indorsed  and  delivered 
to  B.  &  H.,  brokers,  to  sell.  Said 
brokers,  without  plaintiffs'  knowl- 
edge or  consent,  delivered  said  note 
with  others  belonging  to  them- 
selves, to  defendant,  as  security 
for  a  call-loan.  Before  the  ma- 
turity of  said  note  plaintiffs  notified 
defendant  of  their  rights  in  respect 
to  it ;  they  paid  the  note  when  due. 
At  that  time  defendant  had  not  re- 
ceived enough  from  the  other  col- 
laterals to  pay  the  loan,  but  there- 
after did  receive  more  than  enough 
for  that  purpose.  In  an  action  for 
an  accounting  to  determine  defend- 
ant's rights  to  the  proceeds  of  said 
note  and  to  compel  payment  of 
any  portion  thereof  not  necessary 
to  satisfy  its  lien  thereon,  held, 
that  having  received  the  note 
from  the  ostensible  owners  in 
ignorance  of  the  plaintiffs'  rights, 
defendant  could  hold  the  same 
as  security,  yet  the  right  of  prop- 
erty did  not  pass,  but  remained 
in  plaintiffs,  subject  to  defendant's 
lien,  and  while  the  latter,  as 
pledgee,  had  the  right  to  collect 
the  note  when  due,  as  the  loan  had 
not  been  paid,  the  money  collected 
remained  as  substitute  for  the  note 
and  subject  to  plaintiffs'  equities, 
the  same  aB  if  the  note  itself  had 
remained  uncollected  ;  that  after 
the  notice  plaintiffs  stood  as  mere 
sureties  for  the  loan,  to  the  extent 
of  their  note,  and  before  resort  was 
had  thereto  could  compel  the  ap- 
plication of  the  proceeds  of  the 
securities  belonging  to  B.  &  H.,  and 
when  sufficient  was  received  there- 
from to  satisfy  defendant's  claim, 
the  proceeds  of  the  note  were  re- 
leased from  the  lien,  and  plaintiffs 
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were  entitled  to  recover  the  same. 
FarweU  v.  Importers?  etc.,  Nat. 
Bk.  483 

6.  Also  held,  that  as  the  cause  of 
action  was  one  for  equitable  relief, 
defendant  was  not  entitled  to  a 
jury  trial.  Id. 

7.  Also  held,  that  assuming  that  B. 
&  H.  were  necessary  parties  (as  to 
which  quesre)  the  objection  was  not 
tenable,  not  having  been  taken  by 
answer  or  demurrer.  (Code  of 
Procedure,  §  148.)  Id. 

Rights  of  pledgee  of  stock  to 

vote  thereon. 
See  McHenry  v.  JeweU. 


68 


POLICE. 


1.  The  relator,  who  was  captain  of 
the  police  force  of  the  city  of 
Brooklyn,  sent  two  police  officers, 
at  two  or  three  o'clock,  a.  m.,  to 
the  house  of  J.,  a  married  woman, 
with  instructions  to  tell  her  he  de- 
sired to  see  her  at  the  station-house. 
Said  officers  went  to  the  house  of 
J.,  aroused  the  inmates,  and,  al- 
though informed  that  J.  was  sick, 
insisted  that  she  should  go  with 
them,  threatening  to  stay  all  night 
if  she  did  not.  She  thereupon 
went,  and  at  the  station-house  was 
subjected  to  an  examination  by 
relator  for  an  hour,  he  asking 
questions  in  reference  to  one  C.  in 
a  coarse  and  vulgar  manner,  fre- 
quently saying  to  her  he  did  not 
believe  her  and  would  have  to  keep 
her.  After  such  examination  he 
permitted  her  to  go  home.  No 
complaint  had  been  made  against 
J.  and  no  warrant  had  been  issued 
for  her  arrest.  Upon  charges  of 
misconduct  and  specifications  set- 
ting forth  the  facts,  and  upon  a 
hearing,  wherein  proof  thereof 
was  given,  respondent,  as  commis- 
sioner of  police  of  said  city,  found 
the  relator  guilty  of  the  miscon- 
duct charged,  and  dismissed  him 
from  office.  Held,  no  error.  (§  7, 
chap.  377,  Laws  of  1880 ;  §2,  chap. 
457,  Laws  of  1881 .)  People,  ex  rel. 
v.  Jourdan.  53 

2.  Also  held,  that  it  was  immaterial 
that,  in  a  letter  written  by  defend- 


ant to  the  superintendent  of  police 
notifying  him  of  his  decision,  he 
mentioned  other  acts  of  misconduct 
and  authorized  an  inference  that 
these  acts  had  been  considered  by 
him  in  making  his  decision,  as  it 
formed  no  part  of  the  record.    Id. 

8.  It  seems  that  if  there  was  any  evi- 
dence upon  which  defendant  could 
base  his  decision,  it  was  not  sub- 
ject to  review.  Id. 

4.  The  provision  of  the  State  Con- 
stitution (Art.  6,  §  19)  giving  the 
legislature  the  authority  to  estab 
lish  "  inferior  local  courts  "  refers 
simply  to  local  courts  as  histori- 
cally known,  that  is,  courts  estab- 
lished within  one  of  the  recog- 
nized territorial  divisions  of  the 
State ;  it  does  not  authorize  the 
legislature  to  carve  oat  from  the 
territory  of  the  State  a  district  for 
judicial  purposes  not  bounded  by 
county,  town,  city  or  village  lines, 
and  erect  therein  a  local  court. 
People,  ex  rel.  v.  Porter.  68 

5.  Accordingly  held,  that  the  provis- 
ions of  the  act  of  1881  (Chap.  415, 
Laws  of  1881),  "  to  establish  the 
Niagara  police  district,"  which  es- 
tablished a  police  court  for  the  po- 
lice district  created  by  the  act, 
were  unconstitutional.  Id. 

6.  Also  held,  that  as  the  creation  of 
the  police  court  was  an  essential 
part  of  the  act  and  necessary  to 
accomplish  its  purposes,  the  pro- 
visions of  the  act  relating  to  such 
court  being  invalid,  the  whole  act 
failed.  Id. 

POSSESSION. 

1.  The  possession  which  will  be  suf- 
ficient to  put  one  proposing  to  pur- 
chase real  estate  from  the  person 
having  the  record  title  on  inquiry, 
and  which  will  be  equivalent  to 
actual  notice  of  rights  or  equities 
in  another  must  be  actual r  open 
and  visible,  not  equivocal  or  con- 
sistent with  the  title  of  the  appa- 
rent owner  by  the  record.  Pope 
v.  Allen.  298 

2.  In  an  action  to  recover  possession 
of  a  lot  in  the  city  of  New  York 
plaintiff  rested  upon  proof  of  his 
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possession  from  September,  1875, 
to  Jane,  1876,  when  defendant  D. 
entered  under  a  lease  from  the  city. 
It  appeared  that  proceedings  were 
instituted  under  the  act  of  1839 
(Chap.  246,  Laws  of  1839),  author- 
izing the  city  corporation  to  acquire 
title  to  a  tract  of  land  including* 
the  lot  in  question,  under  which 
the  city  claimed  title.  The  com- 
mon council  by  resolution  passed 
in  March,  1842,  directed  the  build- 
ingB  on  the  tract  to  be  sold ;  by 
resolution  passed  in  April,  1843, 
a  lease  was  authorized  of  a  market 
building  on  the  tract,  and  the  lessee 
occupied  for  some  time.  In  1859 
by  direction  of  the  common  coun- 
cil the.  market  building  was  re- 
moved, and  in  1863  by  similar  di- 
rection the  tract  was  thrown  open 
to  the  public,  and  from  that  time 
to  1867  was  inclosed  and  main- 
tained as  a  public  park.  In  Octo- 
ber, 1867,  the  city  offered  the  lots 
in  the  tract  for  sale,  and  all  except 
the  one  in  question  and  two  others 
were  sold ;  after  that  the  tract  was 
used  as  a  public  common  until 
plaintiff  inclosed  with  a  fence  and 
took  possession  of  the  lot  in  ques- 
tion. Held,  that  while  plaintiff 
made  out  a  prima  facie  case  by 
showing  possession  before  the 
entry  of  D.,  this  was  met  and 
overcome  by  proof  of  prior  pos- 
session in  the  city  ;  and  that  even 
assuming  the  city  failed  to  estab- 
lish a  title  under  said  proceedings, 
it  was  entitled  to  judgment.  Carle- 
ton  v.  Darey.  566 

PRACTICE. 

1 .  A  refusal  of  the  court  to  find  the 
several  items  constituting  the  sum 
found  due  in  a  foreclosure  suit  is 
not  error,  the  general  finding 
covers  them,  and  it  is  not  neces- 
sary to  state  them  specifically. 
Sidenberg  v.  Ely.  257 

2.  This  action  was  brought  to  set 
aside,  as  having  been  obtained  by 
fraud,  a  transfer  by  plaintiff  to  his 
partner,  defendant  D.,  of  the  in- 
terest of  the  former  in  the  copart- 
nership property  and  in  certain 
real  estate  claimed  by  him  to  have 
been  such    property,  and   to    set 


aside  a  general  assignment  for  the 
benefit  of  creditors  of  the  property 
subsequently  made  by  D.  to  de- 
fendant W.  The  other  defendants, 
judgment  creditors  of  the  firm, 
were  made  parties,  to  have  their 
judgments  declared  to  be  a  lien 
upon  the  real  estate.  D.  answered, 
denying  the  fraud  or  that  the  real 
estate  was  copartnership  property. 
W.  answered,  denying  the  com- 
plaint. The  judgment  creditors 
answered,  admitting  the  complaint, 
asking  that  the  transfers  be  de- 
clared fraudulent  and  void,  and 
that  a  receiver  of  the  property  be 
appointed.  No  copy  of  this  answer 
was  served  upon  the  attorneys  for 
D.  or  W.  D.  died,  and  without  a 
revival  of  the  action  against  his 
representatives,  the  attorney  for 
the  judgment  creditors,  having 
served  notice  of  trial  on  the  attor- 
ney for  plaintiff  alone,  brought  the 
case  to  trial  and  obtained  judg- 
ment by  default  against  W.,  de- 
claring the  assignment  void  and 
directing  payment  of  their  claims, 
by  a  receiver  who  had  been  ap- 
pointed, out  of  funds  arising  from 
the  sale  of  the  real  estate.  The 
cause  was  not  noticed  by  plaintiff 
or  the  other  defendants.  Held, 
that  a  motion  on  the  part  of  W.  to 
set  aside  the  judgment  was  im- 
properly denied  ;  that  the  judg- 
ment creditors  were  not  in  position 
to  take  judgment  against  their  co- 
defendant  without  naving  served 
upon  him  a  copy  of  their  answer, 
as  required  by  the  Code  of  Civil 
Procedure  (§  521),  and  also  a  notice 
of  trial ;  that  no  waiver  of  the  ob- 
jection that  answer  had  not  been 
served  could  be  presumed,  as  the 
judgment  was  by  default  and 
without  notice;  also,  that  D.  was  a 
necessary  party  and  the  action 
could  not  legally  proceed  without 
being  revived  against  his  repre- 
sentatives.   Edwards  v.  Woodruff. 

396 

W7ten  objection  as  to  non- 
joinder of  parties  not  available  unless 
taken  by  answer  or  demurrer. 

See  HarweU  v.  I.  &  T.  Nat.  B'k, 

483 

See  Plbadtxg. 
Trial. 


INDEX. 


761 


PRESUMPTION. 

1.  Where  a  promissory  note  made  by 
a  married  woman,  payable  to  the 
order  of  her  husband,  is  indorsed 
and  presented  by  him  to  a  bank  for 
discount,  no  implication  or  pre- 
sumption  can  be  drawn  from  the 
form  of  the  note,  or  from  the  fact 
that  she  gave  it  to  her  husband  to 
be  discounted,  that  she  is  to  be  bene- 

■  fited  by  it  in  her  business  or  estate; 
and  to  give  it  vitality  it  must  be 
made  to  appear  by  evidence  aliunde 
that  it  was  made  for  such  purpose. 
Saratoga  Co.  Bk.  v.  Pruyn.      250 

2.  In  an  action  of  ejectment,  plaintiff 
claimed  under  a  deed  from  P.,  who 
was  the  grantee  of  R.  Defendant 
claimed  that  the  lands  were  pur- 
chased by  him  of  R.,  and  that  P., 
who  acted  as  his  agent,  fraudu- 
lently caused  the  title  to  be  trans- 
ferred to  himself.  It  appeared 
that  both  defendant  and  P.  lived 
upon  the  land  at  the  time  of  the 
conveyance  to  plaintiff,  and  appar- 
ently occupied  it  jointly.  Plaintiff 
had  no  actual  notice  of  defendant's 
rights.  Held,  that  as  P.  had  the 
record  title,  the  proper  inference 
was  that  defendant's  possession 
was  under  him,  and  in  subordina- 
tion to  his  title;  and  that,  there- 
fore, plaintiff  was  not  chargeable 
with  constructive  notice  of  defend- 
ant's equities.    Pope  v.  Allen.  208 

3.  The  record  of  a  judgment  of  a 
Court  of  Common  Pleas  of  a  county 
in  another  State,  in  the  absence  of 
evidence  to  the  contrary,  is  to  be 
regarded  as  a  judgment  of  a  court 
of  general  jurisdiction,  and  is  en- 
titled to  every  presumption  in  favor 
of  its  validity  and  regularity. 
Pringle  v.  Woolworth.  502 

When  condition   of  forfeiture 

in  policy  of  insurance  wiu  be  pre- 
sumed to  be  waived. 

See  SJwrt  v.  Home  Ins.  Co.  16 


PRINCIPAL  AND  AGENT. 

1.  Plaintiffs  were  the  owners  of 
certain  sight  drafts  drawn  on  de- 
fendants. P.,  who  was  plaintiffs' 
confidential  clerk  and  book-keeper, 


and  had  authority  to  receive  pay- 
ments for  them  in  the  course  of 
their  business,  indorsed  the  drafts 
"  For  deposit  in  the  Broadway  Na- 
tional Bank."  A  messenger  boy  in 
Slain  tiffs'  employ,  who  had  been 
irected  by  them  to  obey  the  orders 
of  P.,  by  his  direction  took  the 
drafts  to  defendants'  office  and  re- 
ceived payment  in  money  ;  this  he 
paid  over  to  P.,  who  appropriated 
it.  In  an  action  for  alleged  con- 
version of  the  drafts,  held,  that  the 
indorsement  did  not  confer  appa- 
rent authority  upon  the  boy  to  re- 
ceive payment ;  but  that  as  P.  had 
such  authority,  the  delivery  of  the 
money  to  him  was  a  valid  pay- 
ment to  plaintiffs.  Johnson  v. 
DonneU.  1 

2.  An  action  upon  a  covenant  in  a 
deed  on  the  part  of  the  grantee  by 
which  he  assumes  an  incumbrance 
cannot  be  maintained  against  a 
third  person  upon  proof  outside  of 
the  instrument  that  the  grantee 
was  in  fact  acting  as  agent  and 
dealing  for  such  a  third  person. 
TuthiUv.  Wilson.  428 

3.  So  also  the  alleged  principal  can- 
not be  made  liable  upon  proof  ali- 
unde for  a  deficiency  arising  upon 
a  foreclosure  of  a  mortgage  given 
by  the  grantee  for  a  portion  of  the 
purchase-money.  Id. 

4.  Plaintiff  entered  into  a  contract  in 
writing  under  seal  with  one  McN., 
who  was  described  in  the  instru- 
ment as  agent  of  S.  for  the  sale  by 
the  former  to  McN.  as  such  agent 
of  certain  lands.  McN.  and  S. 
transferred  their  interest  in  the 
contract  to  H.,  and  it  was  fulfilled 
by  a  conveyance  to  H . ,  who  exe- 
cuted to  plaintiff  his  bond  and 
mortgage  for  a  portion  of  the  pur- 
chase-money .  Plaintiff  foreclosed 
the  mortgage  without  making  de- 
fendant a  party  to  the  foreclosure, 
and  a  personal  judgment  for  a 
deficiency  arising  on  sale  was  ren- 
dered against  8.,  and  a  grantee 
from  him  who  had  assumed 
payment  of  the  mortgage.  This 
action  was  brought  to  recover  said 
deficiency  on  the  ground  that  the 
vendees  and  assignees  were  simply 
agents  of  defendant.     Held,  that 
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the  action  was  not  maintainable 
upon  the  original  contract ;  first, 
because  it  was  inter  partes  and  de- 
fendant could  not  be  made  liable 
upon  its  covenant;  second,  be- 
cause it  was  completely  executed 
and  merged  in  the  deed  and  mode 
of  payment  then  adopted,  and  the 
remedy  of  plaintiff  was  confined 
to  and  measured  by  the  securities 
that  he  took ;  and  that  for  the 
first  reason  he  was  not  liable  under 
the  mortgage.  Id. 

5.  It  seems,  that  where  an  agent  con- 
tracts for  the  purchase  of  prop- 
erty  in  his  own  name  without  dis- 
closing his  principal,  and  the 
contract  is  such  as  may  be  enforced 
against  the  principal  when  dis- 
covered, the  vendor  cannot  enforce 
it  against  both  principal  and  agent, 
but  is  put  to  his  election,  and  hav- 
ing after  such  discovery  brought  an 
action  and  recovered  judgment 
against  the  agent,  he  is  estopped 
from  charging  the  principal.      Id. 

0.  A  material  misrepresentation, made 
by  the  agent  of  an  applicant  for 
insurance,  will  defeat  the  policy, 
although  not  known  to  the  insured, 
and  though  made  without  fraudu- 
lent iuteut  on  the  part  of  the 
agent.  Armour  v.  Trans.  F.  Ins. 
Co.  450 

7.  The  doctrine  of  equitable  estop- 
pel, which  prevents  a  principal 
from  questioning  an  act  of  uis 
agent  done  in  his  business,  but  not 
within  the  scope  of  the  agent's  au- 
thority, where  the  principal  has 
not  disaffirmed  the  act  within  a 
reasonable  time  after  it  came  to  his 
knowledge,  applies  to  members  of 
a  corporate  body  as  well  as  to  per- 
sons acting  in  a  private  capacity. 
8.  H.  B.  Go.  v.  E.  H.  B.  M.  Co.  607 


PRINCIPAL  AND  SURETY. 

1.  The  liability  of  a  surety  is  always 
strictissimi  juris,  and  may  not  be 
extended  by  construction  beyond 
his  specific  engagement.  Nat. 
Mech.  Bk.  Ass'n  v.  Conkling.    116 

2.  On  the  appointment  by  plaintiff 
of  defendant  C.  as  its  book-keeper, 


he  executed  to  it  a  bond  with  sure- 
ties, which  after  reciting  such  ap- 
pointment and  the  acceptance 
thereof  by  C,  was  conditioned  that 
he  should  faithfully  perform  the 
duties  and  trusts  imposed  upon  him 
as  such  book-keeper,  and  "  the  du- 
ties of  any  other  office,  trust,  or  em- 
ployment relating  to  the  business 
of  said  association  which  may  be 
assigned  to  him,  or  which  he  shaJJ 
undertake  to  perform."  After  ser- 
vice for  several  years  as  book- 
keeper, C.  was  appointed  plaintiffs 
receiving  teller,  and  while  acting 
in  that  capacity  embezzled  $2,700 
of  the  funds  of  the  bank.  In  an 
action  on  the  bond,  held,  that  the 
sureties  were  not  liable  ;  that  the 
recital  controlled  the  condition,  and 
the  sureties  undertook  only  for  the 
fidelity  of  their  principal  while  he 
was  book-keeper,  both  in  the  per- 
formance of  the  duties  of  that 
office,  and  of  any  other  office,  trust, 
or  employment  temporarily  im- 
posed upon  or  assumed  by  him 
during  that  time  relating  to  plaint- 
iffs business.  Id. 

3.  O.  gave  a  bond,  with  defendant  as 
Burety,  conditioned  that  O.  would 
"well  and  truly,  honestly  and 
faithfully  discharge  his  duties  as 
general  actuary  "of  theS.  S.  Bank, 
etc.  In  an  action  upon  the  bond, 
it  appeared  that  O.  ceased  to  be 
general  actuary  on  or  before  Janu- 
ary 14, 1873,  and  thereafter  up  to 
February  10,  1873,  he  remained  in 
the  bank  as  clerk  and  book-keeper. 
On  that  day  he  drew  out  of  the 
bank  $429.99.  Held,  that  this  was 
not  a  breach  of  the  condition  of 
the  bond  ;  and  that  the  court  erred 
in  charging  s gainst  the  surety  the 
amount  so  drawn  out.  Jennery 
v.  Olmstead.  363 

4.  Plaintiffs  made  their  promissory 
note  payable  to  their  own  order, 
which  they  indorsed  and  delivered 
to  B.  &  H.,  brokers,  to  sell.  Said 
brokers,  without  plaintiffs'  knowl- 
edge or  consent,  delivered  said  note, 
with  others  belonging  to  them- 
selves, to  defendant,  as  security  for 
a  call  loan.  Before  the  maturity 
of  said  note  plaintiffs  notified  de- 
fendant of  their  rights  in  respect 
to  it ;  they  paid  the  note  when  due. 
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At  that  time  defendant  Lad  not  re- 
ceived enough  from  the  other  col- 
laterals to  pay  the  loan,  bat  there- 
after did  receive  more  than  enough 
for  that  purpose.  In  an  action  for 
an  accounting  to  determine  defend- 
ant's rights  to  the  proceeds  of  said 
note  ana  to  compel  payment  of  any 
portion  thereof  not  necessary  to 
satisfy  its  lien  thereon,  held,  that 
having  received  the  note  from  the 
ostensible  owners  in  ignorance  of 
the  plaintiffs'  rights,  defendant 
could  hold  the  same  as  security,  yet 
the  right  of  property  did  not  pass, 
but  remained  in  plaintiffs,  subject 
to  defendant's  lien,  and  while  the 
latter,  as  pledgee,  had  the  right  to 
collect  the  note  when  due,  as  the 
loan  had  not  been  paid,  the  money 
collected  remained  as  substitute 
for  the  note  and  subject  to  plaint- 
iffs'  equities,  the  same  as  if  the 
note  itself  had  remained  uncol- 
lected ;  that  after  the  notice  plaint- 
iffs Btood  as  mere  sureties  for  the 
loan,  to  the  extent  of  their  note, 
and  before  •resort  was  had  thereto 
could  compel  the  application  of  the 
proceeds  of  the  securities  belong- 
ing to  B.  &  H.,and  when  sufficient 
was  received  therefrom  to  satisfy 
defendant's  claim,  the  proceeds  of 
the  note  were  released  from  the 
lien,  and  plaintiffs  were  entitled  to 
recover  the  same.  Farwell  v.  Im- 
porters, etc.,  Nat.  Bk.  483 


QUESTIONS  OF  LAW  AND  FACT. 

When  question  as  to  what  is  a 

reasonable  time  is  one  of  law. 
See  Colt  v.  Owens. 
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When  question  of  negligence  one  of 
fact. 

See  Schwier  v.  N  T.  C.  A  H.  B.  B. 
B.  Co.  558 


RAILROAD  CORPORATIONS. 

1.  The  word  "track,"  in  the  pro- 
vision of  the  act  regulating  "  the 
construction  of  roads  and  streets 
across  railroad  tracks"  (§  1,  chap. 
02,  Laws  of  186*8),  which  authorizes 
i  he  laying  out  of  "  any  street  and 
highway  across  the  track  of  any 
railroad,"    without   compensation, 


signifies  the  entire  road-bed,  in- 
cluding turn-outs  and  switches  or 
other  contrivances  used  for  passing 
engines  or  cars  from  one  line  of 
rails  to  another,  or  for  public  traffic 
purposes.  Prest.t  etc.t  D.  dt  H.  C. 
Co.  v.  Village  of  WhitehaU.         21 

2.  Where,  therefore,  in  an  action  to 
restrain  defendants  from  laying  out 
a  street  across  the  lands  of  plaint- 
iff, it  was  found  that  the  locus  in 
quo  is  part  of  plaintiff's  road-bed, 
'•  is  five  rods  in  width,  is  covered  by 
four  railroad  tracks,  two  of  which 
are  the  main  tracks,  *  *  * 
and  two  of  which  are  extra  tracks, 
extending  several  hundred  feet 
*  *  *  and  are  used  in  connec- 
tion with  others  for  switching  and 
mating  up  trains,  and  for  allowing 
cars  to  stand  upon  them  until  they 
can  be  put  into  trains,  about  to  de- 
part," held,  that  the  opening  of  the 
street  across  the  land  was  author- 
ized by  said  act.  Id. 

3.  Plaintiff  purchased  a  ticket  for  a 
passage  upon  defendant's  railway, 
and  entered  one  of  its  cars  ;  before 
reaching  his  destination  he  lost  his 
ticket,  and  when  he  attempted  to 
pass  through  the  gate,  from  the 
station  platform,  he  was  stopped 
by  the  gate-keeper  and  told  that  he 
could  not  pass  until  he  produced  a 
ticket  or  paid  his  fare.  He  stated 
the  factsof  his  purchase  of  a  ticket 
and  its  loss,  and  insisted  in  passing 
out,  but  was  pushed  back  by  the 
gate-keeper,  who  sent  for  a  police 
officer  and  ordered  his  arrest;  he 
was  arrested,  taken  to  the  police 
station,  where  the  gate-keeper 
made  a  complaint  against  him,  and 
he  was  locked  up  over  night.  In 
the  morning  plaintiff  was  examined 
before  a  police  magistrate,  the 
gate-keeper  appearing  against  him, 
and  he  was  discharged.  Defend- 
ant had  given  orders  to  its  gate- 
keepers not  to  let  passengers  pass 
out  until  they  either  paid  their 
fares  or  showed  tickets.  In  an  ac- 
tion for  false  imprisonment,  held, 
that  the  detention  was  unlawful, 
that  defendant  was  responsible  for 
the  acts  of  the  gate-keeper;  and 
that  plaintiff  was  entitled  to  re- 
cover. Lynch  v.  Met.  El.  B.  B. 
Co.  77 
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4.  Plaintiff  claimed  portions  of  cer- 
tain lots  in  the  city  of  New  York, 
through  various  mesne  conveyances 
which  described  the  land  conveyed 
as  "  bounded  northerly  in  front " 
on  P.  (formerly  W.)  street.  Upon 
the  land  conveyed  was  a  warehouse 
occupying  the  whole  front  on  said 
street.  In  an  action  to  restrain  de- 
fendant from  constructing  an  ele- 
vated railroad  upon  said  street  it 
appeared  that,  with  the  consent  of 
the  municipal  corporation,  it  pro- 
posed to  construct  such  road  about 
fifteen  feet  above  the  surface  of 
the  street,  supported  upon  columns 
placed  along  and  partly  inside  of 
the  outer  edge  of  the  Bide  walks 
and  extending  across  the  whole 
traveled  track  of  the  street.  The 
trial  court  found  that  this  con- 
struction  and  the  passing  trains 
would,  "to  some  extent,  obscure 
the  light"  *****  and 
impair  the  general  usefulness  of 
the  plaintiffs  premises  also,  "  that 
the  line  of  columns  abridges  the 
sidewalk  and  interferes  with  the 
street  as  a  thoroughfare,"  and  the 
road  would  incidentally  damage 
plaintiffs  premises  and  depreciate 
its  value.  Held  (Milleb,  Ea.rl 
and  Finch,  JJ.,  dissenting),  that 
the  proposed  structure  was  incom- 
patible with  and  destructive  of  the 
use  of  the  street  as  such,  and  un- 
less plaintiffs  property  rights,  so 
far  as  interfered  with,  were  prop, 
erly  acquired  and  compensation 
made  therefor,  would  violate  not 
only  said  constitutional  provision, 
but  also  the  statutes  by  which  de- 
fendant is  bound  (Chap.  606,  Laws 
of  1875  ;  chap.  140,  Laws  of  1850 ; 
chap.  697,  Laws  of  1866;  chap. 
489,  Laws  of  1867),  and  that  the 
action  was  maintainable.  Story  v. 
&.  Y.  El.  B.  B.  Co.  122 

5.  Where  land  has  been  condemned 
for  railroad  purposes,  and  a  claim 
is  made,  under  an  assessment  for 
taxation  or  for  a  local  improve- 
ment, to  a  portion  of  the  sum 
awarded  as  compensation  therefor, 
which  has  been  Drought  into  court 
to  be  distributed  among  the  parties 
"  owning  or  interested  in  the  real 
estate"  (§  16,  chap.  140.  Laws  of 
1850),  to  suRtain  the  claim  an  ac- 
curate description  of  the  land  must 


appear  in  the  assessment-roll.  The 
claim  cannot  be  maintained  upon 
anv  ground  which  would  be  insuf- 
ficient in  a  direct  proceeding  to 
support  a  sale  of  the  property  or 
uphold  a  tax  title.  In  re  iVr.  Y.  C. 
dt  H.  B.  B.  B.  Co.  342 

6.  In  an  action  to  recover  damages  for 
injuries  received,  alleged  to  have 
been  caused  by  defendant's  negli- 
gence, plaintiffs  evidence  was  to 
the  effect  that  plaintiff,  a  child  less 
than  four  years  old,  was  going  east 
on  a  street  in  the  city  of  8.,  running 
east  and  west,  which  was  crossed 
by  the  four  tracks  of  defendant's 
road  ;  an  engine  was  going  back- 
ward to  the  north,  on  the  east 
track,  at  the  rate  of  two  or  three 
miles  an  hour.  The  engineer  was 
on  the  west  side  of  the  engine, 
and  had  an  unobstructed  view 
toward  the  west.  Plaintiff  ran 
across  the  track  in  front  of  the 
tender,  but  was  hit  by  it,  knocked 
down,  and  lay  uninjured  just  out- 
side the  east  rail  of  \he  track.  The 
engineer  crossed  over  to  the  east 
side  of  the  engine,  looked  out  just 
as  the  child  was  opposite  the  apace 
between  the  tender  and  the  engine, 
and  exclaimed ,  "  the  boy  has 
catched  it."  He  made  no  attempt 
to  stop  the  engine.  The  rear  driv- 
ing wheel  caught  and  crushed 
plaintiffs  foot.  It  appeared  that 
the  space  between  the  back  end  of 
the  engine  and  the  rear  driving 
wheel  was  from  three  to  four  feet, 
and  that  the  engine  could  have 
been  stopped  within  a  space  of 
two  or  three  feet.  There  was  no 
flagman  at  the  crossing.  The  en- 
gineer was  not  called  as  a  witness. 
Held,  that  the  evidence  justified  a 
finding  of  negligence  on  the  part 
of  the  engineer ;  and  a  refusal  to 
nonsuit  was  not  error.     ScJiirier  v. 

#.  r.  a  <e  h.  b.  b.  H.  Co.    558 

7.  Plaintiff,  while  a  passenger  on 
one  of  the  defendant's  street  cars, 
was  unjustifiably  attacked  and 
beaten  by  the  driver,  who  also 
acted  as  conductor.  In  an  action 
to  recover  damages,  field,  that  the 
defendant  was  liable.  Stewart  v. 
B.  db  C.  T.  B.  B.  Co.  588 

Power  of  court  to  amend  order 
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directing  as  to  payment  of  mm  awarded 
as  compensation  for  land  of  railroad 
company   taken  for  purposes   of  a 
reservoir  in  the  city  of  New  York, 
See  In  re  Mayor,  etc.  890 


REARGUMENT. 

An  order  of  General  Term  denying 
an  application  for  a  reargument  is 
not  reviewable  here.  Whether 
more  than  one  argument  of  a  ques- 
tion shall  be  had  is  exclusively  for 
the  court  in  which  it  is  pending  to 
determine.    Fteischmann  v.  Stern. 

110 


RECEIVER. 

1.  Upon  application  of  a  receiver,  ap- 
pointed in  supplementary  proceed- 
ings, to  be  substituted  as  plaintiff 
in  certain  actions  pending,  brought 
by  M.,the  judgment  debtor,  notice 
of  which  application  was  served 
upon  the  attorney  for  M . ,  an  order 
was  made  granting  the  application 
upon  the  condition  that  the  judg- 
ment creditor  should  pay  to  said 
attorney,  In  satisfaction  of  his  lien 
for  his  fees  and  charges,  a  sum 
which  had  been  agreed  upon  be- 
tween him  and  the  attorney  for  the 
judgment  creditor.  This  agree- 
ment was  made  without  notice  to 
or  knowledge  of  the  judgment 
debtor.  The  condition  was  com- 
plied with  and  the  substitution 
made.  Subsequently  upon  motion 
in  one  of  the  actions,  wherein  the 
receiver  was  thus  substituted,  in 
which  action  a  judgment  in  favor 
of  the  plaintiff  had  oeen  rendered, 
and  upon  its  appearing  that  the 
defendant  therein  had  purchased 
the  judgment  in  the  action  in 
which  the  receiver  was  appointed, 
the  receiver  was  required  to  allow 
in  satisfaction  of  his  judgment  the 
amount  so  paid  to  the  attorney  on 
such  substitution.  Held  error ; 
that  the  order  nxing  the  compen- 
sation of  the  attorney  was  not 
binding  upon  his  client ;  that  the 
amount  due  the  attorney  could  not 
be  determined,  except  in  a  direct 
proceeding  between  him  and  his 
client,  of  which  the  latter  had 
notice.     Ooddard  v.  Stiles.        199 


2.  The  court  has  no  power,  without 
personal  notice  to  the  judgment 
debtor,  to  make  an  order  directing 
a  receiver  appointed  in  supple- 
mentary  proceedings,  to  apply  any 

Sortion  of  the  funds  coming  to  his 
ands  in  payment  of  judgments 
other  than  that  under  which  lie  was 
appointed,  or  those  to  which  his 
receivership  has  been  extended  as 
prescribed  by  the  Code  of  Civil 
Procedure  (§  2464,  et  seq.)  It  is 
his  duty  to  restore  to  the  judgment 
debtor  any  surplus  after  the  satis- 
faction  of  these  judgments,  and 
such  an  order  made  without  notice 
to  the  debtor  is  not  binding  upon 
him,  and  would  be  no  protection  to 
the  receiver.  Id. 

3.  In  a  creditor's  suit  instituted  in 
the  late  Court  of  Chancery  in  1840, 
a  receiver  was  appointed  of  the 
property  of  the  judgment  debtors, 
who  duly  qualified.  P.,  one  of  the 
judgment  debtors,  executed  to  the 
receiver  an  assignment  of  all  his 
property.  Soon  after  the  receiver 
died.  In  1876  and  after  the  death 
of  the  judgment  debtors,  an  ex 
parte  order  was  granted  appointing 
N.  as  receiver  in  place  of  the  de- 
ceased receiver.  N.  brought  suit 
against  various  persons  to  recover 
real  estate  owned  by  P.  at  the  time 
of  such  assiffnment.  The  defend- 
ants in  said  actions  thereupon 
moved  to  set  aside  the  order  ap- 
pointing N.,  which  motion  was 
denied.  Held,  that  on  the  death  of 
the  first  receiver  the  title  of  the 
property  vested  in  the  court ;  that 
although  upon  the  deaths  of  the 
judgment  debtors  the  creditor's 
suit  abated,  the  functions  of  the 
receiver  continued,  and  it  was  com- 
petent for  the  court  to  appoint  a 
new  receiver  to  fulfill  the  duties 
left  incomplete  by  his  predecessor  ; 
that  it  was  not  necessary  to  serve 
notice  of  the  application  for  such 
appointment  upon  the  defendants 
in  the  suits  so  brought  by  him ; 
and  that  whether  the  irregularity 
of  proceedings  in  disregard  of  the 
death  of  the  judgment  debtors 
should  be  overlooked  was,  under 
the  circumstances,  in  the  discretion 
of  the  court,  and  its  exercise  was 
not  the  subject  of  review  here. 
NiccUv.  Boyd.  516 
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4.  It  was  objected,  that  at  tbe  time 
of  the  appointment  of  N.  twenty 
years  had  run  against  the  judg- 
ment; fold,  that  even  if  the  objec- 
tion was  not  one  altogether  per- 
sonal  to  the  debtor,  it  presented  a 
question  which  the  court  below 
could  not  be  required  to  determine 
on  motion,  and  which  was  not  pre- 
sented on  appeal  from  its  order. 

Id. 

Appointment  of  receiver  of  in- 
surance company  does  not  bar  action 
against  the  company. 

See  Pringle  v.  Woolworth.         502 


RECORDING  ACT. 

1.  A  junior  mortgagee,  whose  mort- 
gage was  first  recorded,  cannot 
claim  a  preference  under  the  Re- 

1  cording  Act,  as  bona  fide  purchaser 
over  a  mortgage  given  by  his  mort- 
gagor to  secure  part  of  the  pur- 
chase-price of  tbe  premises,  where, 
at  the  time  of  the  delivery  of  his 
mortgage,  he  had  knowledge  that 
the  whole  purchase- money  was  not 
paid,  and  that  the  vendor  had  a 
lien  therefor,  and  where  informa- 
tion as  to  the  nature  and  extent  of 
such  lien  was  easily  accessible;  he 
is  chargeable  with  knowledge  of 
all  the  facts  which  an  inquiry  prop- 
erly made  would  have  disclosed  to 
him.    Ellis  v.  Horrman.  466 

Q.  In  an  action  to  foreclose  a  mort- 
gage, wherein  certain  judgment 
creditors  of  the  mortgagor  were 
made  parties  defendant,  and  an- 
swered averring  fraud  and  want  of 
consideration,  plaintiff's  evidence 
tended  to  show  and  the  court  found 
that  the  mortgage,  with  the  ac- 
companying bond,  were  executed 
to  secure  the  purchase-price  of  the 
mortgaged  premises,  which  had 
been  conveyed  by  the  mortgagee  to 
the  mortgagor  about  six  months 
prior  to  the  execution  of  the  mort- 
gage, and  were  so  executed  in  pur- 
suance of  an  oral  agreement  made 
at  the  time  of  such  conveyance. 
It  appeared  that  the  judgments  of 
said  creditors  were  rendered  after 
the  execution  and  recording  of  the 
mortgage,  but  upon  debts  incurred 
prior  thereto,  and  that  credit  was 


given  without  notice  to  the  credit- 
ors or  knowledge  on  their  part  of 
plaintiff's  claim,  and  under  a  belief 
that  the  premises  were  unincum- 
bered. Held,  that  a  finding  that 
the  mortgage  was  a  valid  lien  was 
justified ;  and  that  it  was  entitled 
to  priority  over  the  judgment*. 
Spring  v.  Sfiort.  538 

3.  The  distinction  pointed  oat  be- 
tween this  case  and  one  where  the 
right  of  a  bona  fide  purchaser  or 
judgment  creditor  who  advanced 
money  on  the  faith  of  an  unincum- 
bered title  is  asserted  against  an 
equitable  or  unrecorded  lien  of  a 
vendor  for  purchase- money.      la. 


RECOVERY  OF  POSSESSION  OF 
REAL  PROPERTY. 

See  Ejectment. 


REMAINDERS. 

1.  Where  the  owner  of  mortgaged 
premises  died,  leaving  a  will  by 
which  he  devised  the  premises  to 
oue  for  life,  with  remainder  to 
others,  held,  that  the  equities  as 
between  the  life-tenant  and  the  re- 
maindermen, in  regard  to  taxes 
and  assessments,  did  not,  in  tbe 
absence  of  any  evidence  of  fraud 
or  conspiracy  to  impose  upon  the 
remaindermen  an  obligation  be- 
longing to  the  life-tenant,  affect 
the  right  of  the  owner  of  the  mort- 
gage to  protect  his  security  by  pay- 
ing the  same,  and  to  have  the 
amount  so  paid  allowed  to  him  as 
part  of  the  mortgage  debt.  Siden- 
berg  v.  My.  257 

2.  It  seems  that  the  life-tenant  can  in 
Buch  case  be  charged  with  the  bur- 
den of  the  taxes,  as  well  after  pay- 
ment by  the  owner  of  the  mortgage 
as  before,  also  that  the  same  may 
be  charged  against  the  interest  of 
the  life-tenant  in  any  surplus  aris- 
ing on  foreclosure.  Id. 

3.  It  seems,  also,  that  the  remainder- 
man, in  case  of  default  on  the  part 
of  the  life-tenant  in  the  payment 
of  taxes  or  assessments,  is  entitled 
to  have  a  receiver  appointed  to  col- 
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lect  the  rents  and  profits,  and  to 
apply  the  same  to  such  payment. 

Id 

• 

RULES. 

The  provision  of  the  rale  of  the 
Court   of    Appeals   (Rule    7,    as 

•  amended  in  1880),  authorizing  the 
admission  of  persons  who  have 
practiced  three  years  in  the  highest 
courts  of  law  of  another  country, 
applies  only  to  the  case  of  a  citizen 
of  the  United  States  who  has  thus 
practiced.    In  re  QNeiU.  684 


SALES. 
See  Vendob  and  Purchaser. 


SET-OFF. 

To  warrant  a  set-off  on  motion, 
both  claims  must  be  such  as  have 
been  determined  by  a  binding  ad- 
judication.    Ooddard  v.  StUee.  199 


SHERIFFS. 

1.  A  sheriff  to  whom  an  execution 
upon  the  j  udgment  has  been  issued, 
after  notice  of  the  assignment 
may  not  take  his  instructions  from 

Elaintiff  s  attorney,  but  must  obey 
is  execution  and  conform  to  the 
rules  of  law  in  regard  thereto,  ex- 
cept as  otherwise  instructed  by  the 
assignee.    Robinson  v.  Brennan. 

208 

2.  It  is  the  duty  of  the  sheriff  in 
making  a  sale  on  execution  to  de- 
mand payment  for  property  sold  ; 
if  not  paid,  he  must  then  and  there 
avoid  the  sale  and  resell  or  post- 
pone the  sale,  giving  notice  thereof. 

Id. 

• 

3.  If  he  closes  the  sale  and  gives 
credit  or  takes  any  thing  but  money 
in  payment,  and  delivers  the  prop- 
erty to  the  purchaser,  what  he  re- 
ceives must  be  treated  as  money 
and  accounted  for  by  him  as  such. 

Id. 

4.  Two  executions  subscribed  by  D. , 
as  plaintiff's  attorney,  were  issued 


to  B.t  defendant's  testator,  as  sher- 
iff; a  few  days  thereafter,  with  the 
knowledge  of  D.,  the  judgments, 
which  amounted  to  about  $1,300, 
were  assigned  to  plaintiff.  Subse- 
quently another  judgment  was  re- 
covered against  the  same  judgment 
debtor,  and  execution  was  issued 
thereon  to  B.,  who  levied  upon 
property,  which  was  sold  for  over 
$3,600."  B.  took  the  purchaser's 
check  for  the  amount  of  the  bid 
and  put  him  in  possession  of  the 
property.  On  the  same  day  plaint- 
iff's agent,  an  attorney,  called  upon 
B.  with  the  assignments,  informed 
him  that  the  judgments  were  as- 
signed, and  demanded  of  him  the 
money  in  satisfaction  thereof  B. 
not  being  able  to  get  payment  of 
the  check,  readvertised  and  sold 
the  property  for  about  $600,  and 
by  the  direction  of  D.,  who  to  the 
knowledge  of  B.  owned  or  had  an 
interest  in  the  junior  judgment,  the 
latter  applied  the  proceeds  of  sale 
upon  the  execution  on  that  judg- 
ment and  returned  the  other  two 
executions  nulla  bona.  In  an  action 
for  a  false  return,  held,  that  B.  was 
liable  for  the  whole  amount  of 
plaintiffs  judgments.  Id. 

5.  Section  3331  of  the  Code  of  Civil 
Procedure  providing  that  where  an 
officer  had  commenced  the  per- 
formance of  a  service  for  which  a 
fee  was  allowed  by  the  statutes 
theretofore  in  force,  he  is  entitled 
to  the  fee  so  allowed,  not  to  the  fee 
allowed  by  said  Code,  applies  to 
the  services  of  a  sheriff  on  attach- 
ment. Woodruff  v.  Imperial  F. 
1m.  Co.  521 

6.  Where,  therefore,  an  attachment 
had  been  issued  to  a  sheriff,  and 
he  had  levied  upon  property  by 
virtue  thereof  prior  to  the  enact- 
ment of  said  Code,  held,  that  the 
sheriff  was  entitled  only  to  the 
compensation  provided  for  by  the 
Code  of  Procedure  (§  243).  Id. 

7.  The  requirement,  however,  of  the 
Code  of  Procedure  that  such  com- 
pensation shall  be  fixed  "  by  the 
officer  issuing  the  attachment,"  was 
dispensed  with  as  to  the  city  of 
New  York  by  the  provisions  of  the 
Code  of    Civil  Procedure  (§   26), 
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authorizing  the  continuance  of  pro- 
ceedings commenced  in  that  city 
"  before  a  judge  out  of  court  in  an 
action  *  *  *  in  a  court  of 
record  "  by  another  judge  of  the 
same  court.  Id. 

8.  The  affidavits  upon  application  of 
a  sheriff  for  compensation  for  ser- 
vices under  an  attachment  averred 
that  he  levied  upon  and  attached 
a  U.  S.  bond,  sufficient  to  satisfy 
plaintiff's  claim,  and  that  there- 
after  defendant  paid  and  settled 
said  claim.  Held,  that  enough  was 
shown  to  make  out  a  prima  facie 
case  on  the  part  of  the  sheriff,  from 
which,  in  the  absence  of  evidence 
to  the  contrary,  the  court  might 
infer  that  he  did  take  possession 
and  so  was  entitled  to  compensa- 
tion for  his  trouble  and  expense 
under  said  provision  of  the  Code  of 
Procedure.  Id. 

0.  The  amovnt  of  such  compensation 
being  within  the  discretion  of  the 
court  below,  its  order  is  not  re- 
viewable here.  Id. 

10.  The  plaintiff  in  the  attachment 
suit  objected  to  any  allowance  on 
the  ground  that  he  was  not  liable 
for  the  compensation  of  the  sheriff, 
as  the  latter  should  have  looked  to 
the  lien  he  had  upon  the  property 
attached  and  required  payment 
from  the  defendant  before  sur- 
rendering. (Code  of  Civil  Pro- 
cedure, §§  3343,  subd.  12.  709.) 
Held,  that  this  question  did  not 
arise  on  appeal,  as  the  order  ap- 
pealed from  only  fixed  the  amount 
the  sheriff  was  entitled  to,  and  did 
not  determine  who  was  liable 
therefor.  Id. 

When  mandamus  proper,  to 

compel  supervisor,  ulcere  collector  has 
not  filed  requisite  bond,  to  deliver  up 
assessment-roll  so  that  it  may  be  given 
to  tlie  sheriff  for  collection. 

Bee  People,  ex  rel.  v.  Hardenburgh. 
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STATUTES. 

Chap.  62,  Laws  of  1868. 

See  President,  etc.,  v.    Village   of 
Whitehall,  21. 


Chan.  59,  Laws  of  1880. 

See  People,  ex  rel  v.  Otis,  48. 

Chap.  877,  Laws  of  1880. 

Chap.  457,  Laws  of  1881. 

See  People,  ex  rel.  v.  Jour  dan,  53. 

Chan.  415,  Laws  of  1881. 

See  People,  ex  rel.  v.  Porter.  68. 

Chap.  40,  Laws  of  1848. 

See  L.  8.  Iron  Co.  v.  Drexel,  87. 

Chap.  606.  Laws  of  1875. 

Chap.  140,  Laws  of  1850. 

Chap.  697,  Laws  of  1866. 

Chap.  489,  Laws  of 1867. 

2  R.  L.  49,  §  177. 

Story  v.  N.  7.  E.  R.  R.  Co., 


Chap.  63,  Laws  of  1863. 

Chap.  40,  Laws  of  1848. 

See  Wakefield  v.  Fargo,  2ia 

Chap.  700,  Laws  of  1871. 

Chap.  139,  Laws  of  1872. 

Chap.  417.  Laws  of  1877. 

See  In  re  Tinsley,  231. 

Chap.  739,  Laws  of  1857. 

Chap.  285,  Laws  of  1858. 

See  Van  Loan  v.  F.  M.  F.  Ins.  Co.% 
280. 

Chap.  489,  Laws  o/1873. 

Chap.  238,  Laws  of  1875. 

See  Otis  v.  JDodd,  336. 

Chap.  140,  Laws  of  1850. 

See  In  re  N.  T.  C.  <fe  H.  R.  R.  R. 
Co. ,  842. 

Chap.  40,  Laws  of  1848. 

See  WJieeler  v.  Millar,  353. 

Chap.  473,  Laws  of  1877. 

See  Jones  v.  77ie  Mayor,  387. 

Chap.  585,  Laws  of  1874. 

See  People,  ex  rel.  v.  Dwyer%  402 

Cliap.  90,  Laws  of  1882. 

Chap.  585,  Laws  of  1857. 

See  People,  ex  rel.  v.  Hardenburgh. 
411. 

Chap.  572,  Laws  of  1880. 

See  People,  ex  rel.  v.  CKeefe,  419. 

Chap.  863,  Laws  of  1878. 

See  Hardy  v.  City  of  Brooklyn,  435. 

Chap.  80,  Laws  of  1840. 

See  Smillie  v.  Quinn,  492. 

. Chap.  675,  Laws  of  1872. 

See  Hall  v.  People,  498. 

Chap.  470,  Laws  of  1870. 

See  Dam'dsburgh  v.  K.  L.  Ins.  Co., 
526. 

Chap.  246,  Laws  a/1839. 

See  Carlton  v.  Darey,  566. 

1R.  S.  603,  §4. 

See  S.  H.  B.  Co.  v.  E.  H.  B.  M.  Co., 
607. 

Chav.  145,  Laws  of  1825. 
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1  JR.  L.  1818,  889,  §  1. 

See  Trustees  v.  McKechnie,  618 

Chap.  538,  Laws  of  1870. 

See  Reese  v.  Rutherfurd,  644. 

Chap.  519,  £a«w  0/  1870. 

See  Brusso  v.  C%  0/  Buffalo,  679. 


STATUTE  OF  LIMITATIONS. 
See  Limitations  of  Actions. 


STENOGRAPHER. 

In  1879  an  official  stenographer 
made  and  furnished  to  the  district 
attorney  a  daily  copy  of  the  testi- 
mony upon  a  criminal  trial.  The 
Oyer  and  Terminer,  by  order,  fixed 
his  compensation  therefor  at 
twenty-five  cents  per  page,  and 
directed  the  county  treasurer  to 
pay  the  same .  Held  error  ;  that 
if  the  prior  statutes  fixing  the  fees 
of  stenographers  (Chap.  700,  Laws 
of  1871  ;  chap.  189,  Laws  of  1872) 
were  repealed]  by  the  Repealing  Act 
,of  1877  (Chap.  417,  Iiaws  of  1877) 
the  court  had  no  authority  to  make 
any  order  in  reference  thereto  ;  if 
said  statutes  were  unrepealed,  so 
far  as  they  affect  such  compensa- 
tion, then  only  the  statutory  al- 
lowance, i.  e.,  six  cents  per  folio, 
could  be  given.  In  re  Tinsley.  281 


STIPULATION. 

1.  A  stipulation  made  before  the 
trial  of  an  action  as  to  the  facts 
therein  does  not,  in  the  absence  of 
a  provision  in  the  stipulation  to 
that  effect,  preclude  the  parties 
from  giving  other  evidence.  Dillon 
v.  Cocker  oft.  649 

2.  It  seems  that  if  in  consequence  of 
the  stipulation  a  party  is  unpre- 
pared to  meet  evidence  against 
him,  produced  on  the  trial,  he  may 
apply  for  a  postponement,  or  for 
leave  to  withdraw  a  juror.         Id. 


STOCK. 

Plaintiff's  complaint  alleged  in 
substance  that  he  was  the  owner 
of  certain  shares  of  corporate  stock, 
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which  had  been  pledged  to  secure 
a  loan  and  had  been  transferred  on 
the  books  of  the  corporation  to  de- 
fendant as  trustee  for  the  pledgee; 
that  defendant,  by  reasofi  of  his 
control  of  the  shares,  had  been 
enabled  to  a  great  extent  to  con- 
trol the  management  of  the  cor- 
poration, and  had  managed  the 
same  without  regard  to  its  beet  in- 
terests, and  so  as  to  subserve  the 
interests  of  another  corporation  ; 
that  defendant  has  heretofore 
voted  on  said  shares  at  elections 
held  by  the  stockholders,  and 
claims  the  right  so  to  do  at  future 
elections  ;  that  it  is  greatly  against 
plaintiff's  interest  to  permit  de- 
fendant so  to  vote,  and  that  plaint- 
iff will  suffer  great  and  irreparable 
injury  if  defendant  is  permitted  to 
do  so.  An  injunction  was  asked, 
restraining  defendant  from  voting 
on  the  shares.  On  appeal  from  an 
order  granting  a  temporary  in- 
junction restraining  defendant 
from  voting  pendente  lite,  held,  that 
the  complaint  did  not  set  forth  a 
cause  of  action  ;  and  that  the  grant- 
ing of  the  order  was  error. 
McHenry  v.  Jewett.  58 


STOCK  BROKERS. 

1.  Defendants  purchased  and  agreed 
to  carry  certain  shares  of  stock 
for  plaintiff  until  instructed  by 
him  to  sell,  or  for  a  period  of 
six  months.  No  money  was  paid 
by  plaintiff  on  account  of  the  pur- 
chase, but  he  gave  defendants  the 
guaranty  of  a  third  party  against 
loss.  Defendants  sold  the  stock 
without  authority,  and  notified 
plaintiff  thereof.  In  an  action  to 
recover  damages,  it  appeared  that 
for  thirty  days  after  such  sale 
the  stock  could  have  been  pur- 
chased in  the  market  for  the  price 
at  which  it  was  sold,  or  for  a  less 

grice.  Held,  that  plaintiff,  having 
ad  a  reasonable  time  after  notice 
of  sale  to  replace  the  stock,  was 
only  entitled  to  recover  nominal 
damages.     Colt  v.  Owens.         868 

2.  Also,  held  a  refusal  to  submit  to 
the  jury  the  question  as  to  what 
was  a  reasonable  time  was  not 
error.  Id. 
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STOCKHOLDERS. 

1.  A  corporation  having  been  organ- 
ized under  the  General  Manufac 
f acturing  Act  (Chap.  40,  LawB  of 
1848,  as  amended  by  chap.  388, 
Laws  of  1868),  with  a  nominal 
capital  of  $3,500,000,  divided  into 
shares  of  $100  each,  a  proposition 
was  made  to  its  board  of  trustees 
to  sell  to  it  certain  patents  and 
property  for  $2,500,000,  and  to  re- 
ceive in  payment  the  whole  capital 
stock,  the  vendors,  however,  to  de- 
liver nine  thousand  of  the  shares  to 
the  trustees :  six  thousand  thereof 
to  be  sold  for  $50  per  share,  $50,- 
000  of  the  purchase-price  to  be 
paid  to  the  vendors,  and  the  bal- 
ance to  be  paid  over  to  the  treas- 
urer of  the  company  for  its  use. 
This  proposition  was  accepted, 
and  subscriptions  were  opened  for 
the  six  thousand  shares.  When 
all  of  it  was  subscribed  for  the 
transfer  was  made  and  the  whole 
capital  stock  issued  to  the  vendors 
in  one  certificate.  On  the  same 
day  this  was  returned  and  can- 
celed,  certificates  for  the  nine 
thousand  shares  were  issued  to  the 
trustees,  and  the  six  thousand 
shares  were  transferred  to  the  sub- 
scribers. Defendant  subscribed 
and  paid  for  five  hundred  shares,  at 
$50  per  share.  In  an  action 
brought  by  a  creditor  of  the  com- 
pany to  enforce  the  liability  for 
the  company's  debts,,  imposed  by 
said  act  (§  10)  upon  the  stockhold- 
ers, until  the  whole  capital  stock 
has  been  paid  in,  all  of  the  trust- 
ees were  called  as  witnesses,  and 
each  testified  that  he  acted  in 
good  faith  in  the  transaction  and 
believed  the  property  purchased  to 
be  worth  $2,500,000,  and  other  evi- 
dence was  given  tending  to  show 
they  had  (food  grounds  for  such 
belief.  Held,  that  the  Question 
was  properly  submitted  to  the  j  ury, 
as  to  whether  the  purchase  and 
issue  of  the  stock  for  the  property 
was  in  good  faith,  or  simply  a 
scheme  to  evade  the  statute ;  and 
that  the  evidence  justified  a  ver- 
dict for  defendant.  Lake  Superior 
Iron  Go.  v.  Drexel.  87 

2.  Under  the  provision  of  the  act  of 
1863  (§  2,  chap.  63,  Laws  of  1863), 


'  *  to  extend  the  operation  and  ef- 
fect" of  the  Genera]  Manufactur- 
ing Act,  which  provides  that  the 
corporations  formed  under  it "  shall 
be  subject  to  all  the  provisions,  du- 
ties and  obligations  "  of  the  origi- 
nal act,  the  provision  of  said  act 
(§  18,  chap.  40,  Laws  of  1848), 
making  stockholders  "liable  for 
all  debts  that  may  be  due  and  ow- 
ing to  their  laborers,  servants  and 
apprentices  for  services  performed 
for  such  corporation,"  is  made  ap- 
plicable to  stockholders  of  corpora- 
tions organized  under  said  act  of 
1863.     Wakefield  v.  Fargo.       218 

8.  Where  stock  in  such  a  corporation 
is  transferred  by  one  acting  as 
agent  for  the  owner,  and  the  as- 
signee receives  a  certificate  and  ap- 
pears as  a  stockholder  on  the  books 
of  the  corporation,  he  is,  as  be- 
tween himself  and  the  creditors  of 
the  corporation,  a  stockholder.  Id. 

4.  One  employed  at  a  yearly  salary 
as  a  book-keeper  and  general  man- 
ager is  not  a  laborer,  servant  or  ap- 
prentice within  the  meaning  of  the 
provision  last  mentioned.  Id. 

5.  It  seem*  that  the  services  referred 
to  are  menial  or  manual  services 
performed  by  one  of  a  class  whose 
members  usually  look  to  the  re- 
ward of  a  day's  labor  or  service  for 
immediate  or  present  support.   Id. 

—Cf  manufacturing  corporation* 
liability  of,  for  indebtedness  of  the  cor- 
poration. 

See  Wheeler  v.  Millar.        »      358 

See  Stock. 


STREETS. 
See  Highways. 

SUPERVISORS. 

When  mandamu*  proper  to  com- 
pel supervisor  where  collector  has  not 
filed  requisite  bond,  to  deliver  up  as- 
sessment-roll so  that  it  may  be  given  to 
the  sheriff  for  collection. 

See  People,  ex  rel  v.  Eardenburgh. 
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SUPPLEMENTARY  PROCEED- 
INGS. 

The  court  has  no  power,  without 
personal  notice  to  the  judgment 
debtor,  to  make  an  order  directing 
a  receiver  appointed  in  supplement- 
ary proceedings,  to  apply  any  por- 
tion of  the  funds  coming  to  his 
hands  in  payment  of  judgments 
other  than  that  under  which  he 
was  appointed,  or  those  to  which 
his  receivership  has  been  extended 
as  prescribed  by  the  Code  of  Civil 
Procedure  (§  2464,  et  seq.\.  It  is  his 
duty  to  restore  to  the  judgment 
debtor  any  surplus  after  the  satis- 
faction of  these  judgments,  and 
such  an  order  made  without  notice 
to  the  debtor  is  not  binding  upon 
him,  and  would  be  no  protection 
to  the  receiver.   Ooddara  v,  Stiles. 

199 


SUPREME  COURT. 

The  Supreme  Court  has  no  power 
under  the  Code  of  Civil  Procedure 
(§  817)  to  consolidate  two  actions 
for  partition,  where  the  subject  of 
the  one  is  land  situate  in  one 
county,  and  of  the  other  land  in 
another  county,  and  where  one  or 
more  of  the  parties  to  the  one  are 
not  parties  to  or  interested  in  the 
subject  of  the  other  action.  Mayor 
v.  Coffin.  812 


SURROGATE'S  COURT. 

1.  The  decree  of  a  surrogate  having 
jurisdiction,  until  opened  or  set 
aside,  has  the  same  conclusive 
effect  as  the  judgment  of  any  other 
court.    In  re  Hood.  '     512 

2.  In  proceedings  before  a  surrogate 
to  compel  an  accounting  by  execu- 
tors, as  such,  the  petition  alleged 
that  more  than  a  year  had  elapsed 
since  the  granting  of  letters  testa- 
mentary, that  the  executors  had 
sold  the  real  estate  of  the  deceased 
pursuant  to  a  power  contained  in 
the  will,  etc.  No  reference  was 
made  to  any  prior  accounting.  One 
of  the  executors,  on  the  return  of 
the  citation,  appeared  and  inter- 
posed an  answer  setting  forth  a 


decree  of  the  surrogate  made  on  a 
prior  final  accounting  by  the  execu- 
tors, which  decree  recited  the  issu- 
ing of  a  citation  and  proof  of 
service  thereof  upon  the  present 
petitioners,  and  their  appearance 
by  guardian  ad  litem,  duly  ap- 
pointed. The  decree  adjudged  the 
final  settlement  of  the  executors' 
accounts  as  therein  specified.  Said 
petitioners  demurred  to  the  answer, 
and  the  surrogate  sustained  the  de- 
murrer. Held  error ;  that  the 
decree  was  prima  facie  a  good  an- 
swer to  the  petition,  as  it  pre- 
sumptively embraced  all  the  mat- 
ters as  to  which  the  executors  were 
liable  to  account ;  that  if  new  facts 
existed,  rendering  a  further  ac- 
counting proper,  they  should  have 
been  averred  in  the  petition.      Id. 


TENANT  FOR  LIFE. 

1.  Where  the  owner  of  mortgaged 
premises  died,  leaving  a  will  by 
which  he  devised  the  premises  to 
one  for  life,  with  remainder  to 
others,  held,  that  the  equities  as 
between  the  life-tenant  and  the 
remaindermen,  in  regard  to  taxes 
and  assessments,  did  not,  in  the 
absence  of  any  evidence  of  fraud 
or  conspiracy  to  impose  upon  the 
remaindermen  an  obligation  be- 
longing to  the  life-tenant,  affect 
the  right  of  the  owner  of  the  mort- 
gage to  protect  his  security  by 
paying  the  same,  and  to  have  the 
amount  so  paid  allowed  to  him  as 
part  of  the  mortgage  debt  8iden~ 
berg  v.  Ely.  257 

2.  It  seems  that  the  life-tenant  can  in 
such  case  be  charged  with  the 
burden  of  the  taxes,  as  well  after 
payment  by  the  owner  of  the  mort- 
gage as  before,  also  that  the  same 
may  be  charged  against  the  interest 
of  the  life-tenant  in  any  surplus 
arising  on  foreclosure.  Id. 

8.  It  seems,  also,  that  the  remainder- 
man, in  case  of  default  on  the  part 
of  the  life-tenant  in  the  payment 
of  taxes  or  assessments,  is  en- 
titled to  have  a  receiver  appointed 
to  collect  the  rents  and  pronts,  and 
to  apply  the  same  to  sucn  payment. 

Id. 
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TENDER. 

1.  In  an  action  upon  a  contract,  a 
tender  is  not  available  as  a  defense, 
unless  pleaded.    Sidenberg  v.  My. 

257 

2.  Where  a  tender  is  not  pleaded, 
and  the  trial  is  by  the  court,  al- 
though proof  was  made  on  the  trial 
of  a  tender,  or  a  waiver  thereof, 
a  refusal  of  an  application  to  have 
the  answer  amended  to  conform  to 
the  proof,  made  after  the  trial  and 
after  the  findings  have  been  pre- 
pared and  ready  for  signature,  is 
not  error.  Id. 

As  to  effect  of  tender  of  pay- 
ment of  promissory  note  after  it  is  due 
by  its%  terms  but  before  expiration  of 
days  of  grace. 

See  Wyckof  v.  Anthony.  442 


TOWN   BONDING. 

1.  The  provision  of  the  act  of  1880 
(§  4,  chap.  59,  Laws  of  1880)  for  the 
relief  of  the  Manhattan  Savings  In- 
stitution, which  by  its  terms  dis- 
charges the  city  of  Yonkera,  upon 
delivery  by  it  to  said  institution  of 
duplicate  bonds,  from  liability  upon 
certain  negotiable  bonds  issued  by 
it,  ■•  to  all  persons  purchasing  the 
same  after  due  publication  of  the 
notice  specified  in  the  first  section 
of  this  act,"  is  unconstitutional,  as 
the  effect  thereof  is  to  destroy  the 
negotiable  quality  of  the  bonds,  and 
so  it  impairs  the  obligation  of  con- 
tracts. (U.  S.  Const.,  art.  1,  §  10, 
subd.  1.)    People,  ex  rel.  v.  Otis.  48 

2.  The  act  of  1882  (Chap.  90,  Laws  of 
1882),  authorizing  the  town  of  S.  to 
issue  bonds  to  pay  certain  judg- 
ments against  the  town,  did  not  re- 
peal, so  far  as  said  town  was  con- 
cerned, the  act  of  1857  (Chap.  585, 
Laws  of  1857),  authorizing  the 
board  of  supervisors  of  a  county, 
In  case  of  the  failure  of  a  town  col- 
lector to  make  or  file  hiB  bond,  to 
deliver  the  corrected  assessment  of 
the  town  with  warrants  to  the  sher- 
iff of  the  county  for  collection. 
People,  ex  rel,  v.  Hardonburgh.  411 

&  Under  the  said  act  of  1882,  the 


supervisors  of  said  town  had  no 
authority  to  correct  the  tax-roll  of 
1882,  by  deducting  therefrom  the 
amount  of  the  judgments  without 
first  issuing  the  bonds  authorised 
by  the  act,  and  raising  funds  where- 
with to  pay  said  judgments.      Id. 


TRADE-MARES. 

1.  Where,  in  an  action  to  restrain 
the  infringement  of  a  trade-mark, 
it  is  shown  that  defendant  has  in 
his  store,  and  offers  for  sale,  a 
spurious  article,  with  an  imitation 
of  plaintiffs'  trade-mark  thereon, 
although  but  a  single  sale  is 
proved,  it  is  sufficient  to  sustain  an 
injunction  against  a  continuance  of 
the  wrong.    Low  v.  Hart.  457 

2.  An  action  for  such  injunction  will 
not  be  defeated  solely  on  the 
ground  that  on  the  day  it  was 
brought  defendant  happened  not 
to  have  any  of  the  article  on  hand. 

Id. 

3.  Declarations  of  the  clerk,  made  at 
the  time  of  the  sale  and  in  connec- 
tion therewith,  are  competent  evi- 
dence. Id. 

4.  Costs  in  such  an  action  are  in  the 
discretion  of  the  court.  Id. 


TRIAL. 

1.  In  an  action  to  recover  damages 
for  personal  inj  dries  caused  by  neg- 
ligence it  was  proved  that  plaintiff 
was  engaged  in  business  at  the 
time  of  the  injury,  but  had  not 
been  able  to  attend  to  it  since ;  it 
was  not  shown  what  his  business 
was,  or  the  value  of  his  time,  or 
any  facts  as  to  his  occupation, 
from  which  the  value  could  be  es- 
timated. The  court  charged  that 
plaintiff,  if  entitled  to  a  verdict, 
was  **  entitled  to  recover  compen- 
sation for  the  time  lost."  Held 
error,  as  the  jury  was  left  to  guess 
at  or  speculate  upon  the  value  of 
the  lost  time,  without  any  basis  In 
that  respect  for  the  Judgment  to 
rest  upon.    Leeds  v.  Met.  O.  L.  Co. 

26 
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2.  In  an  action  upon  a  contract,  a 
tender  is  not  available  as  a  defense, 
unless  pleaded.     Sidenberg  v.  My. 

257 

3.  Where  a  tender  is  not  pleaded, 
and  the  trial  is  by  the  court,  al- 
though proof  was  made  on  the 
trial  of  a  tender,  or  a  waiver 
thereof,  a  refusal  of  an  application 
to  have  the  answer  amended  to 
conform  to  the  proof,  made  after 
the  trial  and  after  the  findings 
have  been  prepared  and  ready  for 
signature,  is  not  error.  Id. 

4.  While  the  court  cannot  on  trial  be 
called  upon  as  a  matter  of  right  to 
instruct  the  jury  as  to  the  conse- 
quences which  may  flow  from  their 
verdict,  it  may  in  its  discretion  so 
instruct  them.  Keller  v.  Stras- 
burger.  879 

5.  In  an  action  {o  recover  for  goods 
sold  the  complaint  contained  no  al- 
legations of  fraud  on  the  part  of 
the  vendee ;  an  order  of  arrest , 
however,  was  issued  and  executed, 
and  upon  the  trial  plaintiff  gave 
evidence  tending  to  show  that  at 
the  time  of  making  tbe  purchase 
and  to  induce  the  credit  defendant 
made  false  representations  as  to 
his  solvency.  The  court  in  sub- 
mitting the  question  of  fraud  to 
the  jury  stated  in  substance  that 
if  the  facts  as  to  the  fraud  claimed 
by  plaintiff  were  found  by  the  jury, 
the  law  gave  him  an  additional 
remedy,  i.  e.,  a  body  execution  and 
imprisonment  under  it,  and  it  was 
for  the  jury  to  determine  whether 
plaintiff  was  to  have  this  right  as 
the  result  of  their  verdict  or  sim- 
ply to  be  remitted  to  the  ordinary 
rights  of  a  creditor.  Held  no  er- 
ror. (Code  of  Civil  Procedure, 
§  1487.)  Id. 

6.  On  the  trial  of  an  action  against  a 
railroad  corporation  for  negligence 
causing  injury  to  plaintiff  at  a 
crossing  evidence  was  given,  with- 
out objection,  as  to  whether  the 
bell  was  rung  or  not  as  the  engine 
approached  tne  crossing  At  the 
close  of  the  charge  the  defendant's 
counsel  asked  the  court  to  charge 
that  that  question  had  no  bearing 
upon  the  issue.     The  court,  in  re- 


ply, said  to  the  jury,  "I  do  not 
think  it  has,  but  if  you  think 
otherwise  you  are  not  bound  by  my 
opinion."  Held  no  error.  Schwier 
v.  N.  Y.  0.  <fe  H.  B.  B.  B.  Co.  558 

7.  A  stipulation  made  before  the  trial 
of  an  action  as  to  the  facts  therein 
does  not,  in  the  absence  of  a  pro- 
vision in  the  stipulation  to  that 
effect,  preclude  the  parties  from 
giving  other  evidence.  Dillon  v. 
Cockcroft.  649 

8.  It  seems  that  if  in  conseq  uence  of 
the  stipulation  a  party  is  unpre- 
pared to  meet  evidence  against  him, 
produced  on  the  trial,  he  may  ap- 
ply for  a  postponement,  or  for  leave 
to  withdraw  a  juror.  Id. 

9.  Where  upon  a  trial  the  parties  do 
not  ask  to  go  to  the  jury  on  the 
facts,  but  the  defendant  moves  to 
dismiss  the  complaint,  and  the 
plaintiff  moves  the  court  to  direct 
a  verdict,  this  is  in  effect  an  agree- 
ment to  submit  the  questions  of 
fact  to  the  court,  and  if  there  is 
any  evidence  to  uphold  the  decis- 
ion, it  will  be  sustained.  Id. 

10.  Where  there  is  simply  a  general 
objection  to  evidence,  the  decision 
of  the  trial  court  overruling  the 
same  will  be  sustained  unless  there 
be  some  ground  which  could  not 
have  been  obviated  if  it  had  been 
specified,  or  unless  the  evidence 
called  for  was  in  any  aspect  of  the 
case  incompetent.  Quinby  v. 
Strauss.  664 

11 .  Where  the  contents  of  an  instru- 
ment alleged  to  have  been  de- 
stroyed are  sought  to  be  proved  by 
oral  evidence  it  is  for  the  court  to 
determine  whether  the  evidence 
establishes  the  destruction,  and 
whether,  if  established,  the  de- 
struction was  not  intended  to  injure 
the  opposite  party  or  to  create  an 
excuse  for  its  non-production. 
Mason  v.  LSbbey.  683 

A  defendant  whose  answer  re- 
quires determination  of  rights  as  be- 
tween him  and  a  co-defendant  may 
not  take  judgment  by  default  against 
the  latter  mthout  service  upon  him  of 
I  copy  answer  and  notice  of  trial,  and 
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no  waiver  of  objection  can  be  pre- 
sumed where  judgment  ie  so  taken, 
bee  Edwards  v.  Woodruff.         896 

When  action  is  for  equitable  re- 
lief defendant  not  entitled  to  jury 
trial. 

See  FarweU  v.  L  &  T.  Nat.  Bk. 

483 

When  evidence  properly  re- 
jected as  not  within  the  issues. 

See  Moore  v.  Bctz.    {Mem.)        669 

See  Criminal  Trial. 

When  reservation  by  referee  of 

question  as  to  admissibility  of  evidence 
no  error. 

See  Trimmer  v.  Trimmer.    (Mem.) 

675 

When  error  in  reception  of  evi- 
dence cured  by  action  of  the  party 
objecting. 

See  Machin  v.  L.  F.  Ins.  Co. 
(Mem.)  689 

UNDERTAKING. 

1.  Where  the  sureties  to  an  under- 
taking, given  to  stay  proceedings 
on  appeal  to  General  Term  from  a 
final  judgment,  are  excepted  to, 
and  they  fail  or  refuse  to  justify, 
and  justification  is  not  waived  by 
the  respondent,  the  sureties  are 
discharged  from  liability  ;  the  effect 
of  the  failure  to  justify  u  is  the 
same  as  if  the  undertaking  had 
not  been  given."  (Code,  §§  1852, 
1885.)    Manning  y.  Gould.       476 

2.  As  to  whether  the  respondent  may 
after  exception  taken,  and  before 
the  refusal  of  the  sureties  to  jus- 
tify, waive  the  exception,  quare. 

Id. 

USURY. 

Defendant,  a  leather  dealer,  had 
made  frequent  purchases  of  hides 
of  R.  &  Co.  ;  that  firm  applied  to 
him  to  accommodate  them  with  a 
note  upon  which  they  could  raise 
money  ;  this  request  was  refused  ; 
an  arrangement  was  thereupon 
entered  into,  embodied  in  two  in- 
struments, one  a  promissory  note 
executed  by  defendant,  dated  No- 


vember 24, 1874,  for  $2,820,  payable 
in  four  months  from  date,  to  the 
order  of  R.  &  Co.,  the  other  a  bill 
of  sale  executed  by  R.  &  Co.,  of  a 
quantity  of  hides  at  a  specified 
price  per  pound,  to  be  delivered 
December  20, 1878,  and  an  acknowl- 
edgment of  receipt  "by  note  of 
twenty-eight  hundred  and  twenty." 
R.  &  Co.  sold  the  note  on  the  day 
of  its  date  to  plaintiff,  who  pur- 
chased at  a  discount  of  ten  per 
cent.  In  an  action  upon  the  note, 
wherein  defendant  set  up  usury  as 
a  defense,  held,  that  the  note  was 
given  for  a  sufficient  consideration, 
even  if  the  contract  between  the 
parties  thereto  involved  nothing 
more  than  mutual  promises ;  and 
that  plaintiff  was  entitled  to  en- 
force the  same  although  he  pur- 
chased at  a  discount  exceeding  the 
legal  rate  of  interest.  Maas  v. 
Chatfleld.  803 


VENDOR  AND  PURCHASER. 

1.  A  mere  assertion  by  a  vendor  as 
to  the  value  of  the  property  offered 
by  him  for  sale,  although*  untrue 
and  known  by  him  to  be  so,  will 
not  render  him  responsible  to  the 
vendee  for  damages.  There  must 
have  been  a  want  of  knowledge  on 
the  part  of  the  latter,  and  a  pur- 
chase by  him  in  entire  reliance 
upon  the  representations  made,  or 
there  must  nave  been  some  artifice 
employed  to  prevent  inquiry  or  the 
obtaining  of  knowledge  by  him. 
Chrysler  v.  Canaday.  272 

2.  Where,  therefore,  in  an  action  to 
recover  damages  for  fraud  in  the 
sale  of  certain  real  estate  and 
bonds  and  mortgages,  wherein  the 
alleged  fraud  consisted  in  false 
representations  as  to  the  value  of 
the  property,  the  court  charged,  in 
substance,  that  if  defendant  know- 
ingly and  willfully  made  a  false 
statement  as  to  the  value  of  the 
the  property,  with  the  intention  to 
mislead  the  vendee,  and  if  the 
latte  relying  upon  it,  is  mis- 
led, L  may  recover  damages  for 
the  injury,  and  refused  to  charge, 
that  when  the  property  is  seen  and 
examined  by  one  negotiating  for 
the  purchase  he  has  no  right  to 
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rely  upon  the  statements  of  the 
vendor  as  to  value,  held  error.  Id. 

8.  Where  goods  are  sold  on  credit  a 
notice  given  to  the  vendor  by  the 
vendee  before  the  expiration  of 
the  credit  that  he  will  not  be 
able  to  pay  is  not  a  waiver  of 
the  credit  and  does  not  authorize 
the  bringing  of  an  action  before 
the  debt  becomes  due  under  the 
contract.    Keller   v.  Strasburger. 

379 

WAIVER. 

1.  Where  goods  are  sold  on  credit  a 
notice  given  to  the  vendor  by  the 
vendee  before  the  expiration  of  the 
credit  that  he  will  not  be  able  to 
pay  is  not  a  waiver  of  the  credit 
and  does  not  authorize  the  bringing 
of  an  action  before  the  debt  becomes 
due  under  the  contract.  Keller  v. 
Strasburger.  879 

2.  As  to  whether  the  respondent  may 
after  exception  to  the  sureties  to  an 
undertaking  on  appeal  taken,  and 
before  the  refusal  of  the  sureties 
to  justify,  waive  the  exception, 
quote.    Manning  v.  Gould.       476 

8.  Where  a  right  of  re-entry  is  re- 
served in  a  lease,  in  case  of  failure 
of  the  lessee  to  perform  a  covenant 
on  his  part,  an  acceptance  by  the 
lessor  of  rent  accruing  after  a 
breach  of  the  covenant,  with  knowl- 
edge on  his  part  of  such  breach,  is 
a  waiver  of  the  forfeiture  and  an 
affirmance  of  the  lease.  Conger  v. 
Duryee.  594 

4.  Where  a  servant,  after  he  has 
given  his  master  just  cause  to  dis- 
charge him,  is  allowed  to  continue 
the  performance  of  his  contract  for 
the  expiration  of  his  term  of  ser- 
vice and  is  then  tendered  what  is 
claimed  by  the  master  the  full 
amount  of  his  compensation,  the 
right  of  the  latter  to  forfeit  the 
compensation  because  of  the  con- 
duct of  the  servant  which  author- 
ized a  discharge  is  waived,  and  he 
is  entitled  to  recover  tL.  /all  com- 

?>nsation   fixed  by  the  contract. 
aine  v.  Powells.  660 

When  condition  of  forfeiture 


in  policy  of  insurance  will  be  presumed 
to  oe  waived. 
See  Short  v.  Borne  Ins.  Co.  16 

A  defendant  whose  answer  re- 
quires determination  of  rights  as  be- 
tween him  and  a  co-defendant  may  not 
take  judgment  by  default  against  the 
latter,  without  service  upon  him  of 
copy  answer  and  -notice  of  trial,  and 
no  waiter  of  objection  canoe  presumed 
when  judgment  is  so  taken. 

See  Edwards  v.  Woodruff.  396 


WAREHOUSEMAN. 

1.  Defendant  owned  a  building  in 
the  city  of  New  York,  used  and 
occupied  as  a  storehouse.  Under 
an  agreement  with  plaintiff,  who 
desired  to  store,  for  safe-keeping, 
certain  household  furniture,  a  space 
was  allotted  to  her  in  said  build- 
ing, and  defendant  assured  her  that 
her  goods  would  be  safe,  and  would 
be  guarded  day  and  night.  The 
allotted  space  was  inclosed  by 
wooden  partitions  with  a  door, 
upon  which  were  two  locks,  the 
key  of  one  of  which  was  kept  by 
plaintiff.  When  money  was  paid 
by  plaintiff  it  was  receipted  for, 

generally  as  paid  for  storage, 
ost  of  the  property  was  stolen  by 
those  in  charge  of  the  building. 
In  an  action  to  recover  damages 
th*  court  charged,  in  substance, 
that  the  contract  was  one  of  bail- 
ment, that  defendant,  if  liable  at 
all,  was  liable  as  a  warehouseman, 
and  bound  to  exercise  ordinary  care 
and  prudence.  Held  no  error.  Jones 
v.  Morgan.  4 

2.  It  seems  immaterial  whether  the 
contract  was  one  of  bailment,  or  of 
hiring  the  allotted  room,  as  io 
either  case  defendant  was  bound 
to  exercise  ordinary  care  and  pru- 
dence in  guarding  the  goods.      Id. 


WARRANTY. 

« 

In  policy   of  fire    insurance 

what  amounts  to,  and  interpretation 
of 

See  Burleigh  v.O.F.  Ins.  Co. 
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WATER-COURSES. 


Where  one  wrongfully  erects  and 
maintains  a  dam  upon  his  lands, 
which  sets  back  the  water  of 
the  stream  upon  the  lands  of  a 
neighbor,  a  judgment  is  proper 
directing  the  lowering  of  the  dam 
to  such  a  height  as  will  abate  the 
nuisance.  Rothery  v.  N.  F.  Rub- 
ber Co.  30 


WITNESS. 

S.,  at  the  time  of  the  execution  of  a 
mortgage  by  a  seminary,  which  was 
in    1827,  owned  three  shares   of 


capital  stock  of  the  seminary. 
Held,  that  he  was  not  an  in- 
terested witness  within  the  mean- 
ing of  the  law  then  in  force, 
and  was  competent  to  prove  the 
execution  of  the  instrument,  as  he 
was  a  witness  to  establish  a  claim 
adverse  to  his  interest.  TrutUes, 
etc,,  v.  McKechnie.  61ft 

When  incompetent  under  no- 
tion 829  of  Code. 
See  Smith  v.  Gross.  549 


WRIT  OP  ERROR. 
See  Error  (Writ  of). 
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ERRATA. 


In  DanMs  v.  Pa>pk  (89  N.  Y.  52),  "  Tracy  "  in  sixth  line  from  top  of 
page  should  read  "  Danforth." 

In  NaUey  v.  NeOUy  (89  N.  Y.  358),  "  1882  n  in  fourteenth  line  of  state- 
ment  of  case  should  read  "  1828"  ;  in  same  case,  page  855,  erase  "  to  "  in 
first  line. 

In  Murphy  v.  Briggs  (89  N.  Y.  458),  the  words  "  when  if "  in  twentieth 
line  from  top  of  page  should  read  "  although." 

In  Van  Cott  v.  Van  Brunt  (82  N.  Y.  540),  in  seventh  line  from  bottom 
of  page  insert  "  not "  between  "should"  and  "be"  so  that  it  will  read 
"  should  not  be  treated  " ;  also  erase  "  not "  in  fifth  line. 
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